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HEARD ad DETERMINED 


IN THE 


HighCourtofParliament. 


Richard pile, Eſq; and nine other 0 
the Truſtees of the Advowſon of the 
Vicarage of Leeds, in the County off 
York, and James Scott, Clerk. I 


Sant E irſaw, Clerk, and Thomas De- 
miſon, and nine other of the Truſtees 
of the ſaid Advowſon, and his Grace | 
Matthew, Lord Azchinibap of r ork. 


Reſpondents. 


I 3th February, 1750. 


HE pariſh of Leeds in the county of Yor#, is about 30 
miles in circumference, and contains at leaſt 20000 inha- 

bitants. In the reign of Queen Elizabeth, the pariſhio- 
ners, with a ſum of money raiſed by a collection among them- 
ſelves, purchaſed the advowſon of the vicarage, in the names 
of truſtees for the uſe of all the pariſhioners, in order that 


they might after the death of the then incumbent, ſucceſſively, 
from time to time, be provided and furniſhed with honeſt, learn- 


ed, and able miniſters. 


Vol. V. B e e 


1 Veſey 413. 
by the name of 
Attorney Ge- 
neral v. Scott. 


2 Caſes in Sactiament. 


. After the death of ſome of the truſtees, in whoſe names the 
acdoowſon was purchaſed, the ſurvivors pretended, that they 
held it in their own right, and not as truſtces for the uſe of the 
_ pariſhioners ; and thereupon a ſuit was "commenced in the Court 
of Chancery, by divers of the principal pariſhioners, on behalf 
of themſelves and all the other pariſhioners, againſt ſuch ſurviv- 
ing truſtees, and againſt Ricbard Middleton, a clerk by them 
preſented to the vicarage, and alſo againſt the then Archbiſhop of 
York, the ordinary : Which ſuit was brought to a hearing 
before Sir Francis Bacon, then Lord Keeper of the Great Seal, 
on the 23d of June, 1617, when it was, amongſt other things, 
decreed, that the ſurviving truſtees ſhould convey the advow- 
ſon to twenty-five other perſons named in the decree, and 
their heirs, in truſt, to and for the only uſe, benefit and 
behoof of the pariſhioners of the ſaid pariſh of Leeds, and of 
their ſucceſſors for ever: And that upon the death of any 
one, two, three, four, five, ſix, or ſeven at the moſt of the 
ſaid truſtees, the ſurvivors ſhould make a new grant of the ad- 
vowſon to ſome other. perſons, and their heirs, to the uſe of 
themſelves, and ſuch number of other pariſhioners of the 
ſaid pariſh, to be by them elected, as with them, to make up 
the number of twenty-five perſons, and of their heirs, in truſt, 
to the uſe of the ſaid pariſhioners, and of their ſucceſſors for 
ever ; and that from time to time the ſaid grant ſhould be in 
this ſort perpetually renewed : And that for the better choice of 
ſufficient miniſters, there ſhould, from time to time, be joined 
with the truſtees ſeven ſufficient preachers, inhabiting within or 
near the Weſt-Riding of the County of York, who ſhould be 
aſſiſtant to the ſaid truſtees in the choice of their miniſters ; and 
that, as often as any of the ſaid ſeven aſſiſtants ſhould die, or 
depart out of the county, the reſt, or ſurvivors of them, ſhould 
make choice of others to be aſſiſtant with them, ſo as the full 
number of ſeven aſſiſtants might always be continued. And it 
was further decreed, with the conſent of the plaintiffs in the 
ſuit, that every miniſter who was from thenceforth to ſucceed 
in the ſaid church, ſhould be choſen in manner following, 
and not otherwiſe; viz. that all the truſtees for the time being, 
or the greater number of them, ſo often as the church ſhould 
become void, ſhould, within four months next after, proceed to 
elect and chooſe a fit perſon to ſucceed in the ſaid church: 
Whom they ſhould nominate to the aſſiſtants, to the intent that 


they 
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they might. conſider and determine of his ability and fitneſs ; ' 
whom, if they ſhould, upon a ſolemn meeting for that purpoſe, - LI 
and mature conſideration thereupon, or any four of them, ap- 
prove of, the ſaid choice was · to ſtand; otherwiſe, the truſ- 
tees were to proceed to a new choice of a more fit and able per- 
ſon, whom they ſhould in like fort nominate to the ſaid aſſiſt- 
ants, who in like manner ſhould have. power either to approve or 
diſallow ſuch choice; and that no perſon ſhould be preſented 


by the truſtees, except he was approved of by the aſſiſtants, or 
ſome four of them. 


The advowſon was accordingly conveyed to twenty-five truſ- 
tees, and their heirs, upon the truſts in the decree mention- 
ed. But it doth not appear, that ſince 1632, there ever were 


| ſeven affiſtant-preachers, or any choice of aſſiſtants; or that aby 
perſon ever acted as ſuch. 


The: truſtees for the time being, or the greater number of 
them, from time to time, elected and preſented a fit perſon to 
the vicarage, when and ſo often as the ſame became vacant, 
without the approbation of any ſuch aſſiſtant-preachers: And 
the clerks ſo preſented, were admitted and inſtituted accordingly. 


Joſeph Cookſon, clerk, the laſt vicar, ' died on the 2oth of Fe- 
bruary, 1745; and thereupon, there being then only twenty- 
four truſtees living, twenty of them, who were all that were 
then within the pariſh, did, upon notice given to them reſpec- 
tively for that purpoſe, ' meet at the veſtry-room in the pariſh 
church, on the 27th of the ſame month, and appointed the 22d of 
March following, for electing a vicar of the ſaid church: And 
it was then agreed, that ſuch. of the truſtees who could not be 
perſonally preſent at ſuch election, might make proxies ; but 
that no proxies of ſuch abſent truſtees ſhould be allowed to be a 
made, by virtue of any deed or inſtrument to be ſigned by him 
or them, unleſs the perſon or clerk ſuch proxy ſhould vote for, 
ſhould: be nominated in the deed or inſtrument ; and that ſuch 


proxy ſhould be made to a truſtee for the time being, and not 
to a ſtranger. 


Andi all the truſtees, except Sir William Rooke and 
Jobs T ene met on the ſaid 22d of Maach in the veſtry- 


room 
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room for the purpoſe aforeſaid, when the reſpondent Samuel 
Kirſhaw, and the appellant James Scott, were candidates; and 
eleven of the truſtees then preſent, in their own names, and 
the reſpondent Robert Deniſon as the proxy, and in the name 
of Jobn Tomlinſon, another of the truſtees, did then and there 
vote for the reſpondent Samuel Kirſhaw ; and eleven of the ſaid 
truſtees then preſent, in their own names, and the appellant 
Richard Wilſon, Eſq; as the proxy and in the name of Sir Nil- 
liam Rooke, another of the truſtees, voted for the appellant James 
Scott; fo that no election was then made, by reaſon of ſuch 
equality of votes, but each party entered a caveat with the 


Archbiſhop. 


The ſaid Fobn T. omlinſon one of the truſtees died in the latter 
end of Fuly, 1746, in the city of Weſtminſter, whereby the 
truſtees were reduced to twenty-three in number. 


Richard Will, and ſix other of the truſtees, who had at the 


meeting on the 22d of March, 1745, voted for the ſaid James 


Scott, did thereupon, in a haſty and precipitate manner, meet at 
a public houſe, called the King's-Arms in Leeds aforeſaid, on' 
Thurſday the 7th of Auguſt, 1746 ; and then and there, in their 


own names, and ſome of them as proxies for five other of the 


_ truſtees, voted for the ſaid James Scott to be Vicar of the ſaid 


vicarage. Thus at a meeting of but [ſeven truſtees only out of 
twenty-three, and by the help of five proxies, two of which were 
given previous to the former meeting, they pretended, that 
James Scott was elected Vicar by the major part of the truſtees, 
at the ſaid meeting, on the 7th of Auguſt, 1746. And immedi- 
ately thereupon, they reſpectively executed a preſentation of the 


ſaid James Scott to the ſaid vicarage. 


The reſpondent Thomas Deniſon, and ſeven other of the truſ- 
tees, who at the meeting on the. 22d of March, 1745, had voted 
for the reſpondent Kirſhaw, were not preſent at the ſaid meeting 
on the 7th of Auguſt, 1746, at the King's- Arms, where ſuch ir- 
regular election of the ſaid James Scott was made, and in pur= 
ſuance whereof ſuch preſentation of him to the ſaid vicarage was 
executed as aforeſaid ; nor had they, or three other of the truſ- 
tees, who had likewiſe voted for Mr. Kirſbau, due notice of this 
latter meeting, and therefore though the preſentation of Scott 

2 | | Was 
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was on the ſame day tendered to them to execute, yet they re- 


ſpeQiyely refuſed ſo to do, for this, amongſt other reaſons, that ws 


they had not due notice of the meeting at which * election and 
ae was made. AL 


% 


Soon afterwards, Scott tendered his preſentation to his Grace 

Thomas Archbiſhop of York, the Ordinary, and prayed-to be ad- 
mitted and inſtituted to the vicarage ; but his Grace declining 
to accept it, an action of quare impedit was brought i in the names 
of the ſaid James Scott, and of all the other appellants, and of 
Sir William Rooke, ſince deceaſed, and of the reſpondent Sir Henry 
Tbbetſon, againſt the reſpondent Samuel Kirſhaw, and the Arch- 
biſhop, and alſo his Majeſty's writ of ne adnuttas thereon. | 


And i in Michaelmas Term, 1746, the ſaid Sir William Rooks, 
and the appellants, exhibited their bill in the Court of Chancery, 
againſt the reſpondents and the Archbiſhop, charging, that the 
election of the ſaid James Scott to be Vicar of the ſaid vicarage, 
cn the 7th of Auguſt 1746, at the Kimg's- Arms, was a due and 
regular election, being made by the major part of the truſtees | 
then alive, and that all the truſtees had notice of ſuch meeting ; 
and therefore praying, that the appellant James Scott. might be 
effectually preſented, admitted, inſtituted and inducted to the 
ſaid vicarage, and be confirmed the Vicar thereof; and that the 
reſpondents the truſtees, might be compelled to do every act ne- 
ceſſary for that purpoſe; and that in the mean time, the 
Archbiſhop might be ſtayed by injunction, from admitting or 
e any other perſon to the ſaid vicarage. ; 


To this bill all the nn except the Archbiſhop, ap- 
peared, and put in their anſwers; and inſiſted, that the election 
of the ſaid James Scott, on the 7th of Auguſt 1746, was an un- 
due and irregular election, for that it was made without giving 
due notice to eleven of the truſtees, of the time, and place, and 
intent of the meeting, at which ſuch ele&ion was made ; and 
likewiſe that, purſuant to the truſt limited in the ſaid decree, and 
in the ſeveral conveyances made in purſuance thereof, the election 
of a Vicar ought to have been made within four months after 
the death of the late Vicar ; that in default of an election of a 
Vicar within that time by the truſtees, the right of election de- 
volved upon the pariſhioners at large; and that accordingly the 
faid pariſhioners, at a popular election, where the faid Samuel 
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— Kirſbaw, and one Edward Cookſon, were candidates, had elected 
Ss him the faid Kirſbau; and that about ſixty of them had pre- 
ſented him as their Clerk to the te | 


The Archbiſhop afterwards put in his anſwer, calm no- 
thing but as Ordinary, and ſubmitted to act as the court en 


direct. 


In Eafter Term, a his Majeſty's Attorney General, at the 
relation of the ſaid Samuel! Kirſhaw, and of John Dixon and 
/ others, pariſhioners of the ſaid pariſh of Leeds, exhibited an in- 
formation in the ſaid Court of Chancery, againſt the ſaid James 
Scott, and all the truſtees of the advowſon, and againſt E- 
ward Cookſon, Clerk, and the Archbiſhop of York, ſetting forth 
the ſame matters as were mentioned in the anſwers of the defen- 
dants in the original cauſe ;- and inſiſting, that the election of 
the ſaid James Scott was void for the reaſons ſtated in thoſe an- 
ſwers, and particularly for that ſuch election was clandeſtine, 
and without giving notice to the other truſtees of the time and 
place of the mecting at which it was made; and therefore pray= 
ing, that the election of the ſaid Samuel Kirſhaw by the pariſhio- 
ners, might be confirmed ; and that the Archbiſhop might ad- 
mit and cauſe him to be inſtituted and inducted to the ſaid vi- 
carage ; that ſeven aſſiſtant- preachers, for the examining of any 
perſon, choſen by the truſtees to be Vicar of the ſaid pariſh of 
Leeds, might be appointed according to the direction of the for- 
mer decree, and might be from time to time continued; that the 
full number of twenty-five truſtees might be filled up out of the 
principal inhabitants and pariſhioners of the ſaid pariſh ; and that 
all the truſts mentioned in the ſaid former decree, relating to 
the ſaid vicarage might be performed and carried into execution, 
and continued from time to time; and in caſe it ſhould appear, 
that the ſaid Samuel Kirſbaw had not been duly choſen Vicar of 
the ſaid pariſh, that then a new election might be made of a pro- 
per perſon to be ſuch Vicar, by ſuch perſons as ſhould appear to 
have a right to elect, and ſubje& to the approbation of ſuch ſe- 
ven aſſiſtant- preachers, and under ſuch rules and directions as in 
the ſaid former decree are mentioned, or as the Court ſhould 
think fit. | 


To this information the appellant Fane: Scott, and the truſ- | 
tees who were his electors, appeared, and put in their anſwers, 
and 
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and thereby iuſiſted, that the popular election of the ſaid n — 
Kirſhaw was irregular and void; and the defendant Edward J_.._. 
Cookſon, by his anſwer admitted, that he was a candidate at the 


ſaid popular election, but afterwards declined the ſame, and gave 
u p the poll, 


Witneſſes being examined on both ſides, and publication du- 
1y paſſed, both the cauſes came on to be heard before the Lord 
Chancellor Hardwicke, who, after ſeveral days hearing, was 
pleaſed, on the 23d of February, 1749, to order, that the in- 
formation, as againſt the defendant Cookſon, ſhould ſtand diſmiſſ- 
ed, with coſts to be taxed by the Maſter : And his Lordſhip de- 
clared, that the election and preſentation of the appellant Scott 
was void, and that by the decree made by the Lord Keeper Ba- 
con, on the 23d of June, 1617, and the ſeveral conveyances ſub- 
ſequent thereto, the right of elefting and preſenting a Vicar of 
the ſaid pariſh, vas veſted in the truſtees for the time being, for 
ever, without any intention that the ſame ſhould at any time 
devolve upon the pariſhioners at large, to the end that the incon- 
veniences of a popular election, in ſo extenſive and populous a 
pariſh, might be avoided ; and therefore, that the election inſiſted 
upon by the relator Kirſbaw, to have been made by the pa- 
riſhioners at large, was alſo void ; and did therefore decree, that 
the original bill ſhould be diſmiſſed, and that the information 

ſhould be alſo diſmiſſed, ſo far as it ſought to eſtabliſh the elec- : 
tion of the ſaid Samuel Kirſbaw : And to the end, that the true 
intention of the {aid former decree might be obſerved and pur- 
ſued, ſo far as the alteration of circumſtances introduced by 
length of time would admit, his Lordſhip, upon the reſidue of 
the ſaid information, was pleaſed to order and decree, that the 
ſurviving truſtees, or the major part of them, ſhould aſſemble 
in the veſtry of the pariſh church of Leeds, on Thurſday the 26th 
of April then next, between the hours of twelve and two in the 
_ afternoon, and then and there elect a ſufficient number of pa- 
Tiſhioners of the ſaid pariſh, to fill up the number of the truſ- 
tees to twenty-five ; and that after ſuch election ſhould be made, 
the truſtees ſo aſſembled, ſhould appoint a time and place for 
electing a Vicar of the ſaid pariſh, ſuch time not to be leſs than 
eight days after the time of ſuch firſt meeting; and it was fur- 
ther ordered, that the ſurviving truſtees ſhould execute a con- 
Me ma of the Reg; to the uſe of themſelves and of ſuch 


„ a | new 
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#9" new truſtees, and their heirs, upon the truſts mentioned and de- 
— cClared in and by the laſt conveyance thereof, dated the 1oth of 
| December, 1745, and that notice in writing ſhould be given of 
the time and place of ſuch meeting, for electing of a Vicar, to the 
new truſtees, and to ſuch of the old ſurviving truſtees as ſhould' 
not be preſent at ſuch firſt meeting, either perſonally, or by 
leaving the ſame at their reſpective dwelling-houſes or places of 
abode, with ſome perſon of the family there. And it was further 
ordered, that the ſaid truſtees, or the major part of them, ſhould 
aſſemble at ſuch time and place to be fo appointed, and elect a 
fit and proper perſon to be Vicar of the ſaid pariſh: And a queſ- 
tion being made in the cauſe, touching the diſcontinuance of the 
ſeven afſiſtant-preachers mentioned in the ſaid former decree, and 
whether the ſame ought not to be revived ; his Lordſhip was 
pleaſed to declare, that it did not appear that there had been any 
ſuch affiſtant-preachers ſince the year 1632, and that all the 
conveyances of the advowſon of the vicarage, made ſince the re- 
ſtoration, imported the contrary, which amounted to a reaſon- 
able evidence, that the faid aſſiſtant- preachers had been diſcon- 
tinued and laid aſide, by the common conſent of the truſtees and 
pariſhioners of the pariſh : Therefore his Lordſhip did not think 
fit, after this great length of time, to give any directions for the 
reviving or appointing of ſuch aſſiſtant - preachers, and the rather, 
ſince the matter referred to them by the ſaid former decree, 
touching the qualifications of the Vicar to be elected, was pro- 
per for the judgment and determination of the Lord Archbiſhop 
of Tork, the Ordinary of the dioceſe for the time being. And 
it was further ordered, that the Clerk who ſhould be elected by 
the truſtees, or the major part of them, ſo to be aſſembled as 
| aforefaid, ſhould be preſented to the Lord Archbiſhop of York 
for the time being, to be duly admitted by his Grace to the ſaid 
vicarage, and that all the truſtees ſhould. join in and execute a 
preſentation of ſuch Clerk ſo to be elected; and for the more 
regular and orderly proceeding to the election of a Vicar upon 
any future vacancy, it was further ordered, that as often as the 
ſaid vicarage ſhould become void, ſuch of the truſtees reſident in 
the ſaid pariſh of Leeds, who ſhould happen to ſtand firſt named . 
in the then ſubliſting deed of truſt, ſhould, within fourteen _ 
days after ſuch avoidance ſhould happen, ſend notice in writing 
to every one of the other truſtees for the time being, appointing 
a meeting of the truſtees to be held in the pariſh church, on 


ſome 
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ſome day, not leſs than fourteen days after ſending ſuch notice ; 


- which notice ſhould be delivered either perſonally to ſuch truſ- 
tees, or left at their reſpective dwelling-houſes, or places of 


abode, with ſome of the family there; and in caſe it ſhould 


appear at ſuch meeting, that the number of twenty-five truſtees 
was then complete, and that a major part of them were aſſem- 
'bled, then the truſtees ſo aſſembled ſhould proceed to the election 
and preſentation of a Vicar in the manner before directed; but 
in caſe it ſhould appear at fuch meeting, that there was or were 


any vacancy or vacancies in the number of twenty-five truſtees, 
then the truftees ſo aſſembled, or the major part of them, ſhould 


proceed to fill up the number of the twenty-five truſtees, and 
make new conveyances, and afterwards proceed to elect a Vicar 


in the manner before directed; and his Lordſhip was pleaſed to 
declare, that no proxies ought to be admitted, or made uſe of at 
any election of truſtees, or of the Vicar of the ſaid pariſn: And 
it was further ordered, that the injunction formerly- granted 
ſhould 'be continued ; and the ſaid decree was to be without 
coſts on either fide, to that time; and any of the parties were 


to be at liberty to apply to the court for further directions, as 


there ſhould be occafion ; and his Lordſhip reſerved the etal 
Jeration of the YOu or 1 nen ent | 


From ſo much of this Gecibe as diſmiſſed the original bill, 
and declared the election of Scott to be void, or as affected that 
election, and would introduce a new method of proceeding to 
fill up any future vacancy, the plaintiffs in the original cauſe ap- 


pealed: And as to Mr. Scott's election, it was contended, that 


the only rule and guide by which the truſtees could conduct 


themſelves upon the late vacancy of the vicarage, was the decree 


of Lord Bacon; the uſage ſubſequent to that decree, which was 
the beſt interpreter of it, and the truſts declared in the deed by 
which the advowſon was conveyed to them; all which ſuch of 
them as preſented Mr. Scott had duly purſued. That Lord 


Bacon's meaning was not, that a meeting of the truſtees, or a ma- 


jor part of them, upon a previous notice to each, ſhonld be ab- 
ſolutely neceſſary to the choice of a Vicar, becauſe in many in- 


ftances it might be impracticable, and in every inſtance incon- 


venient to give ſuch notice; That the decree does not direct the 
truſtees to be re/idents within the pariſh, but pariſbioners; un- 
der which deſcription any cy having an eſtate W the pa- 
0 Vol. V. 5 „ Aa bd. | riſk 
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— riſh might be a truſtee, be his reſidence where it would; ſo 
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that ſome of the truſtees might reſide at a very great diſtance 


from the pariſh, and by accidents to which all men are liable, 


even in places unknown to their co-truſtees. In the firſt of theſe 
caſes, it muſt be allowed incanvenient to require a formal notice 
to be given; in the latter, it would be impracticable to give it. 


The firſt happened at a former vacancy, by one of the then truſ- 


tees refiding near 200 miles from the pariſh; the latter exiſted at 
preſent, and had done ſo for near two years, one of the truſtees 
having retired into parts beyond the ſea, But even taking the 
word pariſbioners to mean reſidence only, the ſame inconveni- 
ences would remain; for the legal eſtate in the advowſon being 
once veſted in-the truſtees, will continue in them notwithſtand- 
ing a change of reſidence, or removal to foreign parts; and how 
frequently changes of reſidence muſt happen in ſo large a number 
as twenty-five, muſt be obvious to every body. That where Lord 
Bacon intended to make a meeting neceſſary, he has declared it in 
expreſs terms; as in the caſe of the aſſiſtant- preachers, who are 
directed, upon a ſolemn meeting to be held for that purpoſe, to 
examine into the fitneſs of the perſon nominated by the major 
part of the truſtees ; whence-it might be inferred, that if he had 1 


meant to have made a meeting of the truſtees neceſſary for the 


naming a perſon to the afliſtant-preachers, he would have de- 
clared it in the ſame expreſs, terms as he has done in the other 
inſtance. That as no notice was by Lord Bacon required to be 


given, ſo neither was any one authoriſed or required to give no- 
tice, or indeed to appoint; either time or place of meeting; and 


as all the truſtees were equal in power, none had any greater 
privilege than another, and conſequently an appointment by 
one would not bind the reſt. Beſides, where no particular per- 


ſons are bound to give notice, every perſon intereſted is bound 


to take it. This holds invariably true in all caſes of acts flowing 
from a legal title or intereſt, and particularly in the caſe of pa- 
trons, who, let them live where they may, or let the incumbent 
die where he may, are bound to take notice of the incumbent's 
death, and to preſent within ſix months from that time. That 
the choice of a proper Vicar was moſt likely to be attained, 
by purſuing the old method hitherto practiſed of chooſing 
him by a majority of the whole number, without any formal 


meeting, or previous notice; whereas, if a formal meeting 


ſhould be held neceſſary under the former decree, the major part 
of the whole number would be ſufficient to conſtitute that 
meeting. 
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meeting, and then a majority of that major part would bind the 
whole. For example: If the number of truſtees be twenty- five, 
by Lord Bacon's decree, as hitherto underſtood, thirteen muſt 
concur in the. preſentation ; but, in the other ſenſe, thirteen are 
ſufficient to conſtitute the meeting, and ſeven of thoſe thirteen 
to elect; and thus the election and preſentation might be by a 
minority inſtead of a majority of the truſtees, which was appre- 


hended to be directly contrary both to Lord Bacon's words and 


meaning. That want of notice of the meeting of the 7th of 

Auguſt, was not once objected to Mr. Scott's preſentation, till 
after he had brought his bill; for the truſtees in the intereſt of 
Mr. Kirſbaw, thought their power was determined by the expi- 


ration of the four months, and promoted a popular election from 
that apprehenfion. Not one of them had ventured to ſwear, 


that it was uſual to give notice on ſuch occaſions, nor was there 
the leaſt proof in either of the cauſes, of its ever having been 


given upon any former election or preſentation of a Vicar; and 


yet if ſuch had been the practice, it was inconceivable that no 
body ſhould know it; or that, in a courſe of 140 years, ſome 
method of doing it ſhould not have been eſtabliſhed. Beſides, 
the reſpondent Deniſon was proved, by two difintereſted wit- 
neſſes, to have had notice of this very meeting, and to have been 
deſired to e and Mr. n Friends therewith, 


And as to the new method of procanlitg's to $11 up (EM va- 
cancies, it was ſaid that the decree complained of required the 
truſtee who ſtood firſt named in the deed of truſt, to give the 


notices ; which muſt be attended with great trouble, and poſſibly 


with conſiderable expence to ſuch truſtee, without any means of 
reimburſement. And as few people care to put themſelves to 
trouble or expence in any but their own immediate concerns, 
and yet the validity of every future election and preſentation of 
a Vicar would depend upon ſuch firſt ſtep to be taken, as directed 
by this part of the decree; it was ſubmitted, whether this me- 
thod might not be attended with great inconveniencies, and be 


productive of repeated litigations ; eſpecially, as there could be 


no coeroion upon ſuch truſtee to perform what was here enjoined. 
That the direction that, before a Vicar was elected, the ſurviving 
truſtees ſhould elect new ones in the room of thoſe who were 


dead, and that a conveyance ſhould be made to the uſe of the 


old truſtees and the new ones ſo to be elected; and that a ſub- 


ſequent 
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ſequent meeting ſhould be had for the choice of a Vicar, and he 
who had the majority of voices ſhould. be preſented by all the 
truſtees, as well the new ones as the old, would not only render 
the execution of the traſt exceedingly troubleſome, but ſeemed 
to interfere with the rule of law, whereby none can gain a right 
to preſent who had it not at the time of the vacancy, It might 


alſo be a means of introducing corruption ; fince, though it 


would be ſimony to elect the Vicar himſelf for money or other 
reward, it might be very doubtful how far it would be ſo, to 
procure the election of one or more new truſtees by bribery, or 


other undue means, if the perſon afterwards choſen Vicar, was 


not himſelf privy to ſuch illegal contract. It was therefore hop- 
ed, that the decree would be varied in the particulars com- 
plained of, and that the 1880 5 Scott's neee would be 
eſtabliſhed. 


On the other ſide it was inſiſted, that due previous notice of 
the meeting of the 7th of Auguſt was neceſſary, but not given; 


and that the election then made was for that reaſon alone void. 
That by the general rule none ought to be admitted at ſuch 


meetings, by proxy; and if this could be diſpenſed with by the 
previous agreement of the 27th of February, 1745, (in which 
it was apprehended the truſtees were miſadviſed) yet that could 
have relation only to the meeting then appointed for the 22d of 
March following, and not to any ſubſequent meeting which 
was not then in view; much leſs could-it give a right to make 
uſe of the proxy, after the party had himſelf. once voted in per- 
ſon. But it was in proof, that Samuel K:llingbeck did appear and 
vote in perſon at the meeting of the 22d of March, 1745, and 
yet that Gervas Smith did vote in the name and as the proxy of 
Killingbeck for Mr. Scott, at the meeting on the 7th of Auguſt 


following, by virtue of no other authority than a letter of attor- 


ney, dated-the 4th of March, 1745, which, by Killingbeck's ap- 


pearance and voting in perſon after the date of it, was revoked 


and made void: The vote therefore of Smith, as the proxy of 
Killingbeck under ſuch revoked authority, was made void; and 


the election of Mr. Scott being thus made by eleven only of 


the truſtees, who were not the majority then living, was: for 


that reaſon alſo void. That Mr. Scott's preſentation not hav- 


ing been executed by « eleven of the truſtees of the advowſon, 
was void in point of law ; all the truſtees being at law joint 


2 tcnants 
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tenants of the advowſon, and the law requiring, that where 


there are joint- tenants of an advowſon, in order to make a valid 
preſentation of a clerk upon any avoidance, all the Joint-tenants 
muſt join in and execute ſuch preſentation. That every preſen- 
tation of a perſon to this vicarage, ought to be grounded on a 
preceding due and regular election; and, as Mr. Scott's preſen— 
tation was not grounded on a due and regular election, but on 
an election which was irregular and void, there was no reaſon 
for a-court of equity to compel the eleven truſtees who had not 


executed this preſentation, to execute it, and therefore it was 


void both at law and in equity, That ſo much of the decree 
as directed the method cf proceeding to file up any future vacan- 
cy, was well warranted; and the direction that notice ſhould 
be given to every truſtee, was equitable and prudent, for notice 
is of the eſſence of every election, and the directing by whom it 
muſt be given, would prevent all future contention and miſtakes 
among the truſtees, about the perſon who was to give ſuch no- 
tice, The direQtion for compleating the number of truſtees 
previous to the election of a vicar, was highly reaſonable and 
proper; for by this means, the miſchievous effects of an equa- 
lity of voters amongſt the truſtees, and the inconvenience of a 
popular election in ſo large and populous a pariſh, would be per- 
petually avoided. The declaration concerning the proxies was 
alſo very proper; for the right of electing either truſtees or a 
Vicar is a perſonal truſt, and a matter wherein diſcretion and 
judgment are to. be exerciſed; and no man ought to make a 
proxy in any ſuch caſe, unleſs ſome ſpecial cuſtom enables him 
to do ſo: Beſides, it did not appear, that the truſtees of this ad- 


vowſon ever admitted or made uſe of proxies at any election, ex- 


cept in the late inſtance, For theſe reaſons, and conſidering the 
nature of the queſtion, and the animoſities thereby kept up in 


the pariſh, it was hoped that the decree would be affirmed, and 
the appeal diſmiſſed with colts. 


On the hes appointed for bearing this ook the appellants 
counſel acquainted the Houſe, that they declined giving their 
Lordſhips the trouble of hearing it, and were willing that the 
appeal ſhould be diſmiſſed, and the decree of the Court of 


and ADJUDGED, that the appeal ſhould be accordingly diſmiſ- 
ſed, and the decree therein complained of affirmed. T 
Vor. V. E . Robert 


Chancery affirmed: Whereupon it was (by conſent) ORDERED 


175 :» 
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18th February, 17 50. | 
D* NIEL Lord Viſcount CLARE, of the kingdom of 


Ireland, was ſeiſed in fee of divers lands, tenements and 
hereditaments, in the barony of Fragbty Conner in the county 
of Kerry, originally comprehended under the two grand or prin- 
cipal denominations of the manor, town and lands of Tarbert, 
and the town and lands of Tyraclea, but afterwards known by the 
following ſub-denominations ; v7z. the town and lands of Car- 
hunecunnelagb, otherwiſe Carbunegallen, the town and lands of 
Ly. the town and lands of Cabirgill, the town and lands of 
Mealcaneagna, otherwiſe Mealcaneightra, the town and lands of 
Ballyna-Sagart, and the town and lands of Carbugariſfe, otherwiſe 
the two plough-lands of 7. armons, the town and lands of Go r- 
teengall, the town and lands of Mealcanaughtra, and the town 
and lands of Glancullear; all which were part and parcel of 
the before mentioned lands diſtinguiſhed by the principal de- 
nominations of Tarbert and Tyraclea, and were ſituate within 
the limits of the ſaid manor, and never were reputed principal 


or diſtin denominations from the ſaid two grand denominations 


of Tarbert and Tyraclea. 


The ſaid Lord Viſcount Clare, being fo ſeiſed, by deed, dated 
the 16th of April, 1686, in conſideration of 1560 J. conveyed all 
the ſaid lands and premiſes, by the general deſcription of the 


' manor, town and lands of Tarbert, and half plough-lands of Ty--- 


raclea, in mortgage to Sir Stephen Rice, and his heirs, redeemable 
on payment of 1 560 J. with intereſt; and in the mortgage- 
deed, the ſaid manor of Tarbert was deſcribed as containing | 
3760 acres; and in the covenant againſt incumbrances, there 
was a ſaving of the ſeveral leaſes made of ſeveral parts of the 
ſaid manor by Lord Clare, and particularly the two plough- 
lands of Tarmons; vis, 5. Ballyna- Sagart, and Carbugari 7. 


In 


Cales in parliament, 


In the 3d year of William and Mary, Lord Clare was attaint- 
ed of high treaſon, for having been engaged in the rebellion in 
1688, and after his attainder a commiſſion iſſued, and an inqui- 
ſition was taken thereon, in the Sth year of the ſame reign; 
by which the jurors found, that Sir Milliam King, in truſt for 
Lord Clare and for Henry Fevers, was ſeiſed in fee of the manor 
of Tarbert, containing 3760 acres profitable land, and of the 
half plough-land of Tyraclea ; and they likewiſe found the laid 
e to Sir Stephen Rice. 


By virtue vs this attainder and inquiſition, all the ſaid lands 


and premiſes became veſted in the crown, under the general de- 


ſcription only of the manor of Tarbert, and the town and lands 
of Tyraclea, which were the grand or principal denominations : 
And ſeveral other eſtates in the county of Cork being likewiſe 
veſted about the ſame time in the Crown, by virtue of the at- 
tainder of Coppinger, and an inquiſition thereon had; 
King William III. by his letters patent, dated the 24th of No- 
vember, in the 10th year of his reign, in conſideration of the 
faithful ſervices of Dr. John Leſlie, great grandfather of the 


appellant Lucy, performed by him in the fiege of Londonderry 


during the rebellion in Ireland, was pleaſed to make him a 
grant in fee of all the ſaid lands and premiſes in the counties of 
Kerry and Cork; in which grant, the eſtate in the county of 


Kerry was not only deſcribed by the two principal denomina- 


tions of the manor of Tarbert, and lands of Tyraclea; but 
all or moſt of the ſub-denominations of the fame lands were 
likewiſe particularly mentioned ; and by this grant, a quit-rent 
of 60 J. payable to his Majeſty, his heirs and ſucceſſors, was re- 
ſerved yearly on all the faid lands in the county of Kerry, as 


being comprehended under the two general or principal deno- 
minations before mentioned. | 


Dr. —_ being ſo ſeiſed in fee of the ſaid lands in the 
county of Cork, and of the equity of redemption of all the ſaid 
other lands in the county of Kerry, died inteſtate in 1700; leav- 
ing James Leſlie, Eſq; the appellant Lucy's grandfather, his eldeſt 
ſon and heir, upon whom all the faid lands and premiſes de- 
ſcended in fee, ſubject to the mortgage originally made to Sir 


Stephen Rice; which afterwards became veſted in Deborah 
Fitzmaurice, widow. 


James 
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James Leſlie, in 1703, mortgaged the lands in the oontity of 
Cork to James Caldwell, for ſecuring 300 J. and intereſt; and 
afterwards, in January 1714, made a ſubſequent mortgage of 
the ſame eſtate in fee, to Fobn Lapp, for ſecuring the further 
ſum of 700 J. and intereſt. 


Mr. Leſlie having iſſue Fohn his eldeſt ſon, the appellant 
Lucy's father, and the reſpondent James Leſlie, and alſo George 
Leſlie, his two other ſons, together with a daughter and a wite 
then living, who was enſeint, on the 5th of November, 1711, 
made his will, and thereby deviſed his eſtate in the words fol- 
lowing : „ leave and bequeath all my real and perſonal eſtate - 
* to my good friend John Sanues, Gent. my brother, the rever- 
end Mr. George Leſlie, and to my beloved wife Sarah Leſlie, 
« during her widowhood, in truſt, and to and for the uſes here- 
« after mentioned ; viz. to and for the payment of my debts, and 
10 alſo for the payment of my legacies hereafter mentioned. _ 
« And after my debts and legacies are paid, then to the uſe of 
«© my eldeſt ſon John Leſlie, and his heirs - for ever: And fail- 
„ing iſſue of my ſaid ſon Jobn, then to the uſe of my ſecond 
„ ſon James Leſlie, and his heirs for ever: And failing iſſue 
< of that ſon, then to the uſe of my third ſon George Leſlie, 
* and his heirs for ever: And failing iſſue of that ſon, then 


* to the uſe of every other ſon that I ſhall or may have, 


„ and their heirs for ever; every ſuch ſon to be preferred 
« according to his priority of birth and age: And failing my 
«© iſſue male, then to the uſe of my iſſue female, and their 
« heirs for ever: And for want of iſſue female, then to the uſe 
«* of my heirs for ever.” And after giving his wife an annuity 
of 50 J. during her life, the teſtator appointed the ſaid John 
Sandes, George Leſlie and his ſaid wife, during her widowhood, 
executors of his will. 3 


In the year 1723, the teſtator died, and upon his death, the 
ſaid eſtates in the counties of Cork and Kerry veſted in the ſaid 


| John Leſlie, his eldeſt ſon and heir, as tenant in tail general 


under the deviſe in the will ; and he entered upon and poſſeſſed 
the ſame accordingly. And afterwards, in 1725, a treaty of 
marriage was ſet on foot between him and Ann Croſbie, the 
daughter and only child of Villiam Croſbie, Eſq; who agreed to 


ive a portion of 3000 J. with his faid daughter. 


2 


By 


Caſes in Parliament. 
By articles made previous to this marriage, dated the 29th of 


October, 1725, in conſideration of the marriage and portion of 
3000/. the ſaid Fohn Leſlie agreed to convey all his ſaid lands, 


17 

— — 
1750. 

— 


tenements and hereditaments, in the counties of Kerry and 


Cork (which lands in the county of Kerry were therein deſcrib- 
ed and mentioned, by the ſeveral denominations of the manor, 


town and lands of Tarbert, Tyraclea, Kilmurrilly, Sbanovab, 
Doonard, Carhunagh, Glanjillagh, Kilcolgan, Rallopane, Coola- 
nonine, Tarmon, and Kilfadoge) and all other the lands, tene- 
ments and hereditaments of the ſaid John Leſlie, in the ſaid 
counties, or elſewhere, in the kingdom of qreland, with all their 


rights, members and appurtenances, to the uſe of himſelf for 
| life; and after his deceaſe, to the intent that the ſaid Anne 


Croſbie, his intended wife, ſhould receive for her jointure the 


yearly ſum of 3 50/. out of all and every the ſaid lands; remainder, 
ſubje& to the ſaid jointure, to the uſe of the firſt and every other 


fon of the ſaid marriage, in tail male; remainder, in default of 
ſuch iſſue, to the uſe of all and every the daughter and daughters 
of the ſaid John, on the body of the ſaid Arne to be begotten, 
as tenants in common and not as joint-tenants, and the heirs of 
her and their bodies lawfully iſſuing, with other remainders 
over. And it was agreed between the parties, that a ſufficient 
part of the 30000. the marriage portion, ſhould be applied in diſ- 
charge of the principal and intereſt remaining due on the mort- 
gage originally made to Sir Stephen Rice; and for the better ſe- 
curing and ſapporting the ſeveral uſes, limitations and truſts, in 
a ſettlement to be thereafter made purſuant to the ſaid articles, 
that the legal eſtate of all the ſaid lands in the county of Kerry, 
compriſed in the ſaid mortgage, ſhould be conveyed to the ſaid 
William Craſbie, and his heirs. 


The marriage ſoon after took effect, and thereupon the ſaid 
Jobn Leſlie, and William Craſbie, as of Eaſter Term, in the 12th 
year of King George I. duly levied a fine, ſur conuſance de droit 
come ceo, & c. in the Court of Common Pleas in Ireland, of all the 
ſaid lands in the county of Kerry, by the ſame denominations as 
in the marriage articles, unto Pierce Croſbie, Eſq; and his heirs, 


for the better aſſuring the ſaid lands to the uſes of the articles, 


and of a ſettlement to be made 1 in purſuance thereof, 


* C IN: The 
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— "The mortgage to Sir Stephen Rice, and the legal eſtate in the 
did lands in the county of Kerry, having, by ſeveral meſne aſ- 
ſignments, become veſted in Deborah Fitznaurice, widow ; by 
| indentures of leaſe and releaſe, dated the 14th and 15th of No- 
vember, 1726, and made between the ſaid Deborah Fitzmaurice, 

of the firſt part, the ſaid John Leſlie, of the ſecond part, and the. 
ſaid William Croſbie, of the third part, reciting (amongſt other 
things) the ſaid John Lellies intermarriage with the ſaid Anne 
Croſbie, and that in conſideration thereof, and of the ſaid 30000. 
portion, he had, by the articles of the agth of October, 1725, 
covenanted to ſettle the ſaid mortgaged lands to the uſes in the 
ſaid articles; and that the ſum of 1200/. part of the ſaid por- 
tion, ſhould be applied in diſcharge of the ſaid mortgage, and 
that the ſame ſhould be kept on foot to ſupport the uſes in the 
ſaid articles; the ſaid Deborah Fitzmaurice, with the conſent of 
the ſaid John Leſlie, in conſideration of 1200/7. (being the prin- 
cipal and intereſt then remaining due on the ſaid mortgage) 
granted and aſſigned unto the ſaid William Croſbie, and his heirs, 
all the ſaid lands in the county of Kerry, by the general name | 
and deſcription of the manor, town and lands of Tarbert and 3 
Tyraclea, being the two grand or principal denominations of the 
ſaid eſtate in the county of Kerry, as deſcribed in the original 
mortgage to Sir Stephen Rice; to hold to the ſaid William Croſbie, 
and his heirs, till one or more recoveries ſhould be ſuffered of 
the ſaid lands compriſed in the ſaid articles; in the firſt place, 
to ſecure 350/. a year to the ſaid Anne Croſbie, as her jointure, 
and alſo for ſecuring the faid lands to the ſaid John Leſlie for 
life, and then for ſecuring the en other remainders in the 
ſaid articles. 


'The wda eſtate in the ſaid lands in the county of Kerry be- 
ing thus veſted in the ſaid William Croſbie, it was agreed, for 
the greater ſecurity, that the ſaid Fobn Leſlie ſhould levy a fine, 
and ſuffer a recovery thereof : And accordingly, by leaſe and re- 
leaſe, dated the 1ſt and 2d of May, 1728, between the ſaid il. 
liam Croſbie and Fobn Leſlie, of the one part, and the ſaid Pierce 

Croſbie of the other part, reciting the ſaid mortgage and afſign- 
ments, and that the legal eſtate in the premiſes was veſted in the 
faid William Croſbie ; he thereupon, in conſideration of 1/. 10s. 
conveyed to the ſaid Pierce Croſbie all the ſaid lands in the coun- 
ty of . by the laſt mentioned general deſcription or deno- 

mination 
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mination of the manor, town and lands of Tarbert and Tyracla 


only, to the intent to make the ſaid Pierce Cro/bie tenant to the 


præcipe; and it was thereby agreed between the parties, that 
one or. more recoveries ſhould be ſuffered of the ſaid premiſes 


before the end of the then next Trinity Term, which ſhould 
enure to the uſes in the ſaid articles and ſcetlemens to be 2d 


in INE thereof. 


Recoveries were accordingly ſuffered of all the ſaid lands in 


the county of Kerry, by the names of Tarbert, Tyraclea, Kil- 
murrilly, Shanovagh; Carbunagh, Glanfillagh, Kilcolgan, Ral- 
lopane, Coolanonine, 7. armons, and Kill fadege ; (being the ſame 
denominations as mentioned in the marriage articles) in which 
recoveries John Wren was demandant, the ſaid Pierce Croſbie 
tenant, and the ſaid Jon Leſlie and William Croſbie een 
who vouched over the common vouchee. 


By leafs). and 1 dated the in and 17th of September, 


1728, made between the ſaid John Leſlie, of the firſt part, the 
ſaid Pierce Crotbie, of the ſecond part, the ſaid William Croſbie, 


of the third part, Sir. Maurice Crofbie, Knight, and Fobn Ble- 
nerhaſſet, Eſq; of the fourth part, Thomas Blenerhaſſet, Gent. of 
the fifth part, and John Wren, of the fixth part; reciting the ſaid 
mortgage, and the aſſigument thereof, the ſaid Joh Leftie, in 
_ conſideration of the ſaid marriage, and of the marriage portion of 
Zoool. and for ſettling a jointure on the ſaid Arne his wife, and 


for ſettling and aſſuring all the ſaid lands in the counties of Kerry 


and Cork, and elſewhere in the kingdom of Treland, to the uſes 
after mentioned; conveyed all the ſaid lands and premiſes to the 
ſaid Pierce Croſby, and his heirs, by the names and deſcriptions 
therein mentioned ; and particularly as to the lands in the coun- 
ty of Kerry, by the names and deſcriptions following, viz. the 
manor, town and lands of Tarbert, Tyraclea, Killmurrilly, Sba- 
novagh, Doonard, Carbunagh, Glanfillagh, Kilcol/gan, Rallopane, 
Coolanonine, Tarmons and Killfadoge, and all other the lands of 
him the ſaid John. Leſlie, in the ſaid counties, or elſewhere, to 
the uſes following, viz. to the uſe of him the ſaid John Leſlie 
for life; remainder to truſtees, to preſerve contingent remain- 


ders; and after the death of the ſaid Jobn Leſlie, to the intent 


that the ſaid Anne, his wife, ſhould, out of all the ſaid lands and 


premiſes, receive the-yearly ſum of 3501. during her life, for her 


wt rien jointure; 
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— jointure ; remainder to the firſt and every other ſon of the mar- 
8 


riage, in tail male ſucceſſively ; and for default of ſuch ifſue, to 
the uſe of all and every the daughters of the body of the ſaid 
John Leſlie, on the body of the ſaid Anne to be begotten, as te- 
nants in common and not as joint-tenants, and the heirs of 
their bodies lawfully iſſuing; and for default of ſuch ifſue, 
to the uſe of James Leſlie, brother of the ſaid Fohn Leſlie, and 


the heirs male of his body, with remainders over; in which 


ſettlement was contained a covenant from the ſaid William Croſ- 
bie, to convey the ſaid mortgaged premiſes to ſuch perſon as the 
ſaid Jobn Leſlie ſhould appoint, in truſt to keep the ſame on 
foot, - in the firſt place, for the better ſecuring the faid annuity 
of 350/. and afterwards to the ſeveral uſes before mentioned, 
and to protect the ſame from all incumbrances; and it was 
thereby agreed between the parties, that the ſaid fine levied in 
Eaſter Term, 1726, of all the ſaid lands in the county of Kerry, 
ſhould enure to the ſeveral uſes therein expreſſed ; and that the 
recoveries ſuffered of the ſaid lands in the county of Kerry, and 
all other fines and recoveries thentofore levied and ſuffered, or 
to be thereafter levied and ſuffered of the premiſes, or any part 
thereof, ſhould enure to the ſeveral uſes, intents and purpaſee 
therein before mentioned. 


In 1735, John Leſlie died, leaving Anne his wife, who ſur- 
vived him, and afterwards intermarried with the reſpondent 
John: Blenerhaſſet ; and alſo leaving the appellant Lucy, his only 
child and heir at law, then a minor, about ſix years old : But 
before his death he duly made his will, and thereby deviſed his 


| Whole real eſtate to the appellant Lucy, and appointed his uncle, 


the Reverend George Leſlie, ſole executor thereof, and guardian 
of his ſaid daughter; who, upon the death of her ſaid father, be- 
came entitled to all the ſaid lands and premiſes, in the counties 
of Kerrey and Cork, compriſed in the original grant from King 
William III. to the ſaid Doctor Jobn Leſlie, her great Srande 
father. | | 


8 after the death of the ſaid: John Leſlie, the reſpondent 
James Leſlie, his brother, who was the ſecond ſon of the be- 


fore named James Leſlie, ſet up his claim to all the ſaid lands 


in the county of Cork, and to the greateſt part of the ſaid lands 
in the county of Kerry, which he inſiſted were not compre- 
| hended 
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hended in any of the fines and recoveries levied and ſuffered 
upon the marriage of the ſaid John Leſlie with the ſaid Anne 
Croſbie, and that he was therefore entitled to the ſame, as a re- 
mainder-man in the will of the ſaid James Leſlie; for that ſuch 
remainder, upon the death of the appellant Lucy's father, with- 
out iſſue male, had immediately veſted in him under the ſaid 


will, 


Accordingly, in Hilary Term 1736, the reſpondent Dr. Leſlie 
exhibited his bill in the Court of Exchequer in Ireland, againſt 
the appellant Lucy and George Leſlie, ſon of the ſaid, George 

Leſlie her guardian, and againſt. the ſaid William Croſbie, Pierce 
Croſbie, Jobn Blenerhaſſet, and Anne his wife, Robert Leſlie, 
Fobn Goodman, Henry Goodman, William Connor, Daniel Connor, 
Fobn Lapp, Auguſtus Carie, Thomas Weeks, and Joſeph Bennet 
and Elizabeth his wife; thereby ſetting forth the grant from 
the Crown to Dr. John Leſlie, and the will of James Leſlie, the 
appellant Lucy's grandfather ; and that the ſaid John Laſlie the 
appellant Lucy's, father died ſeiſed in tail male of the premiſes 
under the ſaid will, leaving the appellant Zucy, his only child; 
and that upon his death, the premiſes had come to him the ſaid 
reſpondent ; and ſtating the ſeveral affignments by which Sir 


Stephen Rice's mortgage had become veſted in the ſaid Willlam 


Croſbie ; and alſo the mortgages for 300/. and 7004. made by 
the ſaid James Leſlie of the eſtate in the county of Cork, and 


that the firſt of the ſaid mortgages had by meſne aſſignments 


become veſted in Richard Goodman who was dead, leaving the 
defendants Hannah Goodman and Fohn Goodman his executors, 
and the defendant Elizabeth, wife of the defendant Fojeph Ben- 
net, his niece and legatee, who had aſſigned the ſaid mortgage to 
the defendants Carze and Weeks and that the other of the ſaid 
mortgages was become veſted in the defendants William and 
Daniel Connor, and John Lapp; and alſo ſtating that the ſaid 
John Leſlie, the appellent Lucy's father, being diſabled for the 
reaſons aforeſaid, from making ſuch diſpoſition as he had by 
his will made of the ſaid lands and premiſes, he the reſpondent 
had applied to the appellant Lucy, and her ſaid guardian, for 
the poſſeſſion of the {aid lands, and to the ſaid William Croſbie 
for an aſſignment of Sir Stephen Rice's mortgage; and charging, 
that the articles and ſettlement made on the marriage of the 
appellant Lucy's father, could not prejudice his right or remain- 


der under his father's will ; the bill prayed to be decreed to the 
Yah. Y. G poſſeſſion 
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poffeffon of the ſaid lands, and for an account of the rents and 
profrts thereof ſince the faid Jobn Leffie” s death ; and to have a 


redemptiofi of the ſaid mortgages, and that the ſame 2818 be 
aſſigned in truſt for him. 


The ſeverat defendants put in their anfwers to this bill, and 
the appellant Lucy, by her anſwer taken by the ſaid George 
Leſlie her guardian, was made to ſay, that ſhe knew not whe- 
ther the limitations in the will of Ber grandfather James Leflic 
created an eſtate in tail male in Fobr Leſlie her father, or not; 
or whether, in default of ſuch iffue, the remainder in tail male 
came to the refpondent, the ſame being matter of law; ; but 
that ſhe had heard and believed, that the faid n Leſlie had 
fuffered a recovery of all or moſt of the lands in the eon of 
Kerry. The defendant William Croſbis the truſtee, by his an- 
fiver; faid, that if the refpondent was entitled to a femainder 
under the will of the faid James Lehli⸗ the grandfather, yet as 
the ſaid James Leſlie at the time of making his will, and of his 
death, had only an equity of redemption in the ſaid lands, if n6 
recovery had been ſuffered of any part of them, that rethainder | 
under the will was barred in equity by the ſettfement and mort- 
gage; and that if any part of the lands compriſed i in the original 
grant was omitted in the recovery, he believed the ſame were only 
ſab-denominations of the lands in ſuch r recovery, and wete com- 
priſed under the denominations i in the recovery. — The defendants 
Blenerbaſſet and his wife, by their anſwer, likewiſe infifted on the 


benefit of the ſettlement; and that it . ught to be conſidered 
as a bar to the remainders over. 


On the 21ft of June, 1741, the cauſè was heard, when the 
court (without ſo much as declaring what eſtate the ſaid Jobn 
Leſſie took under the ſaid will, whether in tail general or in 
tail male only) referred it to the Chief Remembrancer, to audit 
and ſtate 10 account between the Plaintiff and  Uefetithitits, of 


Famts Loſi of the eſtate in the county of Cork; in which 
account the appellant Lucy was to be charged with, and account 
to the reſpondent Dr. Leſie, for the profits of the ſaid eſtate 
ſince the death of her father, and therein was to have credit fort 
the intereſt paid on the faid mortgages; and all the parties were 
to have all juſt allowances; and if by the report it ſhould ap- 
pear, that any thing rethaitied due on the foot of the faid mort- 


gages, 
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gages, on payment of what ſhould thereby appear due, the re 
ſpondent was decreed to a redemption of the mortgages. And = 
it was further ordered, that an account ſhould: be taken of the 
value of the whole eſtate in the county of Kerry, and Who re- 
ceived the profits of the lands not compriſed in the recovery 
ſuffered by the ſaid John Leſſtie, ſinee his death: And that on 
the reſpondent's paying to the guardian of the appel lant Lucy, 
or to ſuch other perfon or perſons; who was or were erititted: to 
receive the ſame, ſuch a proportion of the mortgage money 
originally due to Sir Stephen Rice, às the lands not compriſed 

in the recovery, ought to bear, regard being had to the value of 
the other lands originally liable to the) ſaid mortgage, and of 
which the ſaid John Lefite ſufferèd à recovery, if the ſaid mort- 
gage ſtill ſubſiſted, or that any thing was due for principat 
or intereſt on the foot thereof; the reſpondent was deereed 
to the lands not compriſed in the ſaid: recovery, via. the town 
and lands of Carhunecunnelagh, otherwiſe Curbaiegullen, Lyſfly- 
north, Cabirgill, Eyſſyſouth, Carhunakilty, Mealcantaghtra; other 
wiſe Mealbueigbtra, Bally naſugart, Gortimgall, CarbuyariffeMeat< 
canoughtra and Glonculleare, with their rights, members and ap- 
purtenances, ſituate in the bar6ny of Fragöty Connor, and coun- 
ty of Kerry; and likewiſe to the rents, iſſues and profits of 
the ſaid laſt mentioned lands, not compriſed in the faid recovel. 
ry, from the time of the death of the faid- Jobn Lefire the ap- 
pellant Zucy's father. And in order to' aſcertain the amount 
thereof, it was referred to the reinembrancer to audit and tate 
an account of the ſame: And he was alſo to examine and report, 
who had been im the poſſeſſion of the ſaid eſtate firice the death of 
the ſaid John Leſtie; and if any matter ſhould appear difficult, 
he was to report the ſame ſpecially; on return of whoſe report, 
ſuch/ further order ſnould be made às ſhbuld be juſt. 


On the 22d of June, 1742, the remembrancer made his re- 
port, whereby he certified, that there was due for principal 
and intereſt, on the mortgages of the lands in the county of 
Cor, 318. and 742 J. That the appellant Lucy had received the 
iſſues and profits of the ſaid eſtate in the county of Corł, at the 
rate of 161 J. a year, for fix years and; a half, from the 25th: of 
March, 17 36, incluſive, to the 25th of March, 1742, incluſive, 
amounting together to 1046 J. 18's. rod. out of which the re- 
ſpondent admitted there was paid, on account of the intereſt of 
| | the 
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— the above mortgages, 300 J. together with 1 J. 10s. 54. a year 
1750. 

—.— for quit-rent, payable out of the ſaid lands, for fix years and a 
half, amounting in the whole to 309 J. 175. 8 d. fo that there 
was due from the appellant Lucy to the reſpondent, on account 
of the iſſues and profits of the ſaid eſtate in the county of 
Cork, 7361. 125. 3 d. That the value of the whole eſtate in 
the county of Kerry, was from the death of the ſaid John Leſlie 
the appellant Lucys father, annually worth 739/. 115. 6d. which 
being fix years and a half, amounted to 4807/7. 45. gd. And 
that the appellant Lucy, by her guardian, received the iſſues 
and profits of the towns and lands following; viz. Mealca- 
noughtra, Glanculleare, Carhunakilly, Lyſſyſouth, and Cabirgill at 
561. a year; Carbunecunnelagb at 20 l. 4 year; Mealconeightra 
at 35 J. a year; Ballynaſagart, Gortingall, and Carbugariffe, at 
1 50 J. a year; and a part of Cabirgill at 4l. a year; amounting 
in the whole to the annual ſum of 265“. being the lands not 
compriſed in the recovery, ſince the death of the ſaid Fobn Leſlie, 
which being fix years and a half, amounted together to 1722 J. 
10 5.— That the whole Kerry eſtate was chargeable with a yearly 
quit-rent of 60 /. which had been diſcharged by the appellant 
Lucy, from the death of her father; of which the lands not 
compriſed in the recovery, ought to bear a ſhare or proportion 
of 21 J. gs. a year, which, from the death of the ſaid Fohr 
Leſlie, being fix years and a half, amounted to 139/. 145. 8 d. 
and which being deducted from the ſaid 1722 J. 105. left 
1582 J. 155. 4d.— That the original mortgage made of the Kerry 
eſtate by Lord Clare to Sir Stephen Rice, came by ſeveral meſne 
aſſignments to Deborah Fitzmaurice, widow; and that ſhe on 
the 15th of November, 1726, in conſideration of 1200 J. which 
was all that was then due on the ſaid mortgage, aſſigned the 
ſame to the defendant William Croſbie ; but he did not find, 
that the ſaid defendant ever got into poſſeſſion of any part of the 
mortgaged premiſes, the ſame having continued in the ſaid 
Fohn Leſlie, and fince his death in the appellant Lacy, who had 
conſtantly received the iſſues and profits of all the ſaid mortgag- 
ed premiſes to that time.—That the lands not compriſed in the 
recovery ſuffered by the ſaid John Leſlie, and decreed to the 
plaintiff, being part of the ſaid manor of Tarbert, were worth 
yearly 265 /. and that the lands, of which the recovery was 
ſuffered, were worth yearly 474 /. 115. 6 d.—That the propor- 
tion or ſhare which the ſaid lands compriſed in the recovery, 
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ought to bear of the ſaid 1200 J. amounted. to 770 l. 64. and 
that the proportion or ſhare which: the lands not compriſed: in 
the recovery, ought to bear of the ſaid 1200.4. amounted. to 
4294. 19-5. 6d. which ſum, with the intereſt thereof, ſince the 
death of the ſaid Yohn Leſlie at 67. per cent. amounted to, 
591 J. 45. 3d. to the 1 zth of June, 1742, which being deducted 
out of the faid 1582 J. 255. 4d. received by the appellant, Lucy 
out of the lands not compriſed; in the recovery, there remained 
due to the plaintiff for the profits of the lands not compriſed in 
the recovery, over and above the proportion of the: mortgage 
money and intereſt, 991 J. 11 f. 1. 4. | 


On the 16th of Fuly, 1742, the cauſe was heard on this report, 
and the equity reſerved, when the appellant Lucy's. guardian 
made default in appearing: And thereupon the court were pleaſ- 
ed to order, that the reſpondent ſhould, recover from the appel- 
lant Lucy the 9914. 115. 2d. andthe 736/. 125. Nd. ſo reported 


due, with intereſt from the time of confirming the report, as : 


alſo the coſts of the ſuit; and that an injunction ſhould forth- 
with iſſue, directed to the ſheriffs of the counties of Kerry and 


Cort, requiring them to put the reſpondent into the poſſeſſion of 


the lands of Carbunecunnelagh, otherwiſe Carbunegallen. Luſy- 
north, Cabirgil, Lyfſyſouth, Carbunakilly, Mealcaneiglura, other- 
wiſe Mealcunneightra, Ballynaſagart, Gartingall, Curbugariße. 
Meaalkconoughtra, and Glanculleare, with all their rights, mem + 
bers and appurtenances, and into the poſſeſſion of all the lands, 
with their rights, members and appurtenances, ſituate in the 
faid county of Cort, decreed to the reſpondent as aforeſaid ; and 
from time to time to quiet and eſtabliſh him therein as occaſion 
ſhould require; and that the reſpondent might accordingly 
make up and inroll the ſaid decree, with coſts ; for performance 
| whereof, the proceſs of the court was from time to time to iſſue, 
as in ſuch caſes uſual. 


The appellant Lucy being ſtill an infant of tender years, the 
reſpondent Doctor Leſie, in Fuly, 1743, in order to ſecure his 
new-acquired title to the premiſes thus decreed and allotted him, 
exhibited a new bill in the ſame court of Exchequer, againſt the 
appellant Lucy, and the reſpondents Blenerhaſſet and his wife; 
ſtating the preceding degree, and that the lands by him reco- 
vered lay intermixed with other lands, which were the inherit- 
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ance of the appellant Lucy; and praying (in order to prevent 
future conteſts) a commiſſion to perambulate and aſcertain the 
bounds of the lands by him recovered, and to be quieted in the 
poſſeſſion thereof, againſt the defendants and all other perſons 


claiming under them. 


The ent Lucy, with the ſaid George Leſlie her guardian, 
by their anſwer to this ſecond bill, admitted the former decree, 
and that the lands recovered by the reſpondent. Doctor Le/ ie, 
lay intermixed with the appellant Lucy's other eſtates; and that 
they were inclinable to believe, there might be occaſion to per- 
ambulate the bounds for preventing diſputes; but as the appel- 
lant Lucy was an infant, her n ſubmitted to the ditse- 
tions of the court. | Sihet 12319391. Yup. cir Has 

The | penis Blenerhaſſet and his wife, having likewiſe 
anſwered this bill, the reſpondent Doctor Lęſie replied to both 
anſwers, and the cauſe was at iſſue; but no witneſſes were exa- 


mined on either ſide. 


On the 22d of June, 1744, this new cauſe was heard; when, 
upon reading the former decree, the court ordered a commiſſion 


of perambulation to iſſue in the uſual manner, impowering com- 


miſſioners to trace and perambulate the bounds of the ſeveral 
denominations of lands in the county of Kerry, recovered by the 
reſpondent Doctor Leſhe : And the commiſſioners were ſeparate- 
ly to diſtinguiſh and aſcertain the bounds of each denomination 
of the ſaid lands; and the better to enable them ſo to do, a ſur- 
vey was to be taken of the lands recovered by the reſpondent, 
by a ſkiful ſurveyor to be appointed for that purpoſe, diſtinguiſh. 
ing each denomination, and the bounds thereof; And in caſe the 
parties ſhould not agree in nominating a ſurveyor; his Majeſty's 
Surveyor general was to appoint a ſkilful ſurveyor to ſet out the 
ſaid lands; and, on the return of ſuch commiſſion and ſurvey, 


ſuch further order ſhould be made as ſhould be fit. 


In purſuance of this decree a commiſſion iſſued, and ſeveral 
witneſſes were examined thereon; but before their depoſitions 
were publiſhed, or any return of the commiſſion made, the 


appellant Lucy intermarried with the other appellant Mr. 
os abu who being - mY diſſatisfied with the ſaid ſe- 


veral 
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appeal was brought. 1750. 
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In ſupport of which it was argued, that by the deviſe in W. Murray. 
James Leſlie's will to his ſon Jabn and his heirs, and failing iſſue 9 
of John, to his other ſons James and George ſucceſſively, in the 
ſame manner; they ſeverally took eſtates in tail general, and not 
in tail male only. As to the objection, that the words of the 
latter clauſe in the will, vig. And failing my iſſue male, then 
to the uſe of my iſſue female, controuled the precedent eſtates, 
tail general, and confined them to eſtates in tail male, it was ſaid 
that theſe words failing my iſſue male, &c. could not controul the, | | 
precedent eſtates tail general, and confine them to eſtates in taily 

male; for that would be firſt by implication from the former 

words, failing iſſue of my ſon John, to turn the precedent deviſe to. 

kim in fee, into an eſtate tail general; and then, by the words in 

the latter clauſe, failing my iſſue male, raiſe a contrary implica- 

tion, and reſtrain the eſtate in tail general to an eſtate in tail 

male, That the teſtator having deviſed eſtates in fee to his 

unborn ſons, the words fail:ng my iſue male, which immediately 

followed, could mean only to reſtrain thoſe eſtates in fee to the 

unborn ſons to an eſtate tail general, as he had before limited to 1 

his ſons Fohn, James and George; that is, if all his ſons ſhould 4 
die without iſſue, then the eſtate ſhould go over to the teſtatot's 

iſſue female. That this conſtruction gave a proper effect to every 

part of the will; whereas the conſtruction contended for by the 

reſpondent Doctor Leſlie, was inconſiſtent with the former clear 
and expreſs words of the will, with regard to the limitations to 

the teſtator's ſons Jobn, James and George. For if the words 
failing my iſſue male, were to be conftrued as the reſpondent con- 

tended, ' the daughters of the teſtator would be preferred to the 

daughters of his ſons ; which was contrary to the courſe of deſ- 
cent, evidently againſt the teſtator's intention throughout his 

whole will, and would be a forced conſtruction to the prejudice 

of the heir at law. | | 


<4 — 


But ſappofing that John Leſtie, the appellant Zucy's father, 
took under the will an eſtate in tail male only ; yet even in that 
caſe it was conceived, that the appellant Lucy was well entitled 
to all the premiſes in the county of Kerry, under the fine, reco- 
very, articles and marriage- ſettlement, as..a purchaſer for a 
RT | valuable 
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ſhould be conveyed to the uſes of that ſettlement; and Sir Ste- 
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valuable conſideration. For it was evidently the intention of all 
the parties to the articles and ſettlement, that all the lands and 
eſtate of John Leſlie, in the county of Kerry, without exception, 


pben Rrce's mortgage, which covered the whole eſtate, was 
aſſigned accordingly to attend the inheritance, and protect thoſe 
ſeveral uſes. Beſides, all the lands and premiſes in the county 
of Kerry, had always been known by the denominations of Tar- 
bert and Tyraclea, and appeared by the old mortgage deeds to 
be compriſed under thoſe denominations, without any other de- 
fcription ; and the fine and recovery were expreſs as to thoſe 
denominations, and comprehended a ſufficient number of acres 
to paſs the entire: eſtate, But if there was any doubt as to the 
deſcription of the premiſes upon the recovery, yet taking into 
conſideration the deed declaring the uſes, and the recovery itſelf, 
the ſame were ſufficient to compriſe the whole, and were both to 
be conſidered but as one conveyance, And as common recove- 
ries are now become the common aſſurances of mens eſtates, 
and on which ſo many titles depend, they are and ought to be 
conſtrued favourably. That by the decree of the 16th of July, 
1742, the appellant Lucy was decreed to pay coſts to the re- 
ſpondent Doctor Lęſſie, and a perpetual inj unction was alfa 
awarded againſt her; and yet, although ſhe was then an infant, 
no day was given her to ſhew cauſe againſt it; and the ſubſe- 
quent decree and proceedings being founded entirely upon the 
decree in the original cauſe, they muſt wholly depend upon the 
fate of that decree, which it was therefore ws would be re- 
verſed and ſet aſide. 


On tha other fide it was ſaid to be uſual for families to entail 
their eftates upon the male line, in order to preſerve them in the 
name of the family; and that in the preſent caſe there was a fur- 
ther reaſon and motive for fo doing, becauſe the eſtate came by 
an honorary grant from the Crown to the teſtator's father, in 
conſideration of his eminent ſervices, which muſt be an induce- 
ment to him to continue it in the male line, as moſt capable of 
ſerving the Crown on future occaſions, and the neceſſary means 
to preſerve it in the name of the family. And the teſtator's in- 
tent to give his ſons ſucceſſively an eſtate in tail male, might be 
alſo further collected from the general deſign and tendency of his 
will, which, throughout the whole order and courſe of ſucceſ- 


ſion, 
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ſion, preferred the male to the female line; and he had accord- 
ingly in effect declared, that when the male iſſue failed, then, 
and not till then, the iſſue female ſhould ſucceed to the eſtate. 
That the ſeveral parts of this will ſerved to explain each other, 
and, by a conſiſtent conſtruction of the whole, proved the teſta- 
tor's intent to intail the eſtate ſucceſſively upon his ſons and 
their heirs male: Thus, for inſtance, the limitation to the eldeſt 
ſon and his heirs, was explained by the remainder to the ſecond 
and other ſons of the teſtator, which demonſtrated, that he could 
not mean heirs general, according to the literal expreſſion, but 
heirs of the body of the eldeſt ſon. Nor did the teſtator ſtop 
here, becauſe his intention was not compleatly expreſſed, and 
therefore he went on to-compleat the deviſe, and ſhew what heirs 
of the body of the eldeſt ſon he meant; by adding, and failing 
my iſſue male, then to my iſſue female, and their heirs for ever, 
and for want of iſſue female, then to my beirs for ever; which 
words were a compleat and final explanation of the deviſe to his 
ſons, and ſhewed, that the teſtator .did not, upon the whole, 
mean to create an eſtate an tail general in his ſons, but a ſpecial 
eſtate in tail male only. And it being his intent to poſtpone 
the iſſue female, till there ſhould happen to be a failure of 
his iſſue male, this intent could not be anſwered, without poſt- 
poning his grand-daughters as well as daughters, who were both 
comprehended under the general expreflion of his iſſue female. 
And it would be inconſiftent with his deſign, if the younger ſons, 
who were confefiedly to take place of his own daughter, ſhould 
be obliged to give way to the daughters of his eldeſt ſon. If it 
was the teſtator's meaning, that his ſons ſhould ſucceſſively take 
a general eſtate tail, and that the daughters of the eldeſt ſon 


ſhould be preferred, and take before the teſtator's younger ſons, 


ſuch intent was ſufficiently and compleatly expreſſed in the ante- 
cedent clauſes of the will; and therefore, inſtead of adding, 


the teſtator ought to have omitted the following clauſe, and fail- 
ing my iſſue male, then to the uſe of my iſſue female, &c. becauſe 
thoſe words could have no proper meaning or effect, if applied to 
a general eſtate tail in the ſons, but muſt in that caſe be rejected 
as uſeleſs and inoperative. On the other hand, as it was the true 
intent of the teſtator, that none of his female deſcendants or iſſue 
ſhould take, until there ſhould be a failure of all his iſſue male, it 
was abſolutely neceſſary for him to add theſe explanatory words, 


ito qualify and correct the antecedent limitations which impor t- 
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"I ed a general eſtate. tail, and thereby to reduce that eſtate in tail 

— general upon his ſons, to an eſtate in tail male only; and the ſe- 
veral proviſions afterwards made for his younger children, and 

the other directions given by his will touching his eſtate, ſeem- 

ed to favour and coincide with this conſtruction. That ſuppoſ- 

ing the ſons to take an eſtate in tail male only, under their fa- 

ther's will, the reſpondent would then be entitled to the Cork 

eſtate, and to the ſeveral denominations of the Kerry eſtate ad- 

judged to him by the decree; for as to the lands in Cork, there 

| was no recovery ſuffered of any part of them; and as to the de- 

| | nominations of the Kerry eſtate in queſtion between the parties, 

| the pretence for including them in the recovery ſuffered by the 

| | | appellant's father, was, that they were ſub-denominations only, 

| and part of or belonging reſpectively to the ſeveral grand deno- 

| minations expreſſed and compriſed in the recovery, and conſe- 

_;- | quently paſſed thereby; whereas it appeared by evidence in the 

| cauſe, that they were neither part of, or included within, or be- 

longing to any of the denominations compriſed in the recovery, 
but were diſtin&, ſeparate and grand denominations, upon 

which ſeveral and diſtin&t rents were reſerved to the Crown; 

and being omitted in the recovery, the intail thereof was not 
- barred, nor the right of the e in any wiſe thereby af- 
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| fected. 
| Doron,  - AFTER hearing the Agents for the parties on this appeal, it 8 
| 3 - was, by their conſent, ORDERED and ADJUDGED, that the ſame 


1 | rand agy 27. ſhould be diſmiſſed, and the ſeveral decrees, orders and pro- 


ceedings therein complained of, affirmed. 
Caſe 3. Moab Webb, Eſq; — Appellant. 


Robert St. Laurence, Gent. and George 
Hoods, Gent. — — 


| Reſpondents, 


6th June, 1751. 


ROBERT 8. LAWRENCE of Howth in the county of 

Dublin, gent. and Catherine his mother, being ſeiſed in fee 
of the lands of L 1ſhamſtowne, near Dunſbaglir, and three ſtangs 
of 
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of land, called Howth-park in the county of Meath, they by 
leaſe, dated the 8th of November, 1693, demiſed to Thomas 


Plunket, Gent. the ſaid lands of Liſbamſtoune, as containing, 


by eſtimation, 126 acres, profitable Jand, plantation meaſure, 
including the rough meadow, and 20 acres of common, more or 
leſs, for 21 years, to commence from the firſt of the ſaid Novem- 


ter, at the clear yearly rent of 20/. ſterling, payable half yearly, 


vi. 61. 6s. 8 d. to Catherine, during her life, and the re— 
mainder to Robert; and after Catherine's death, the whole to 
be paid to Robert and his heirs at May- day, and All- Saints, in 


every year, by equal portions: In which leaſe were contained 


covenants, on the leſſee's part, to pay 25. 6 d. a day, for every 
day the rent ſhould be unpaid after the time of payment; and 
to build a houſe on the eſtate, and other beneficial covenants 
for the leſſors. And by an indorſement on the back of the leaſe, 
it appeared, that P/unket paid a fine of 20/7. for this leaſe ; and 


it was agreed, that the parcel of land called Howth-park, in Dun- / 
ſbaglin, ſhould alſo paſs by the leaſe, and be held by Plunket 


for the ſame term, and at the ſame rent, he building a dwell- 
ing-houſe thereon. But, though Robert and Catherime were both 


named in the leaſe as joint leflors, Robert only executed the ſame. ' 


And in 1699, Catherine St. Lawrence died. 


Although theſe lands were ſet as containing 126 acres only, 
and at ſo low a rent, they, in reality, contained upwards of 
250 acres, plantation meaſure, and were of a proportionably 


greater annual value than the rent relerved * the leaſe, and 
very improveable. 


Robert St. Lawrence, who was a very weak man and eaſi ly im- 
poſed on, lived at the time of making this leaſe, at Howth 
among his relations and under their care; but after his mother's 


death, he quitted his dwelling at Howth, and went to reſide at 
Dunſhaglin, near his eſtate of Liſhamſt owone. 


The leaſe expiring on the 1ſt of November 1714,, Robert St. 
Lawrence, in 1709, being in great want of money, and Cathe- 
rine his mother being then dead, in conſideration of a fine of 


40 J. granted a reverſionary leaſe of theſe lands (except Howth- 


fark) dated the 21ſt of September 1709, to John Byrne of Dub- 


iin, cooper, father-in-law of Thomas Plunket, the original leſſee, 
for 
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for 31 years, to commence upon the expiration of the former 
leaſe, at the clear yearly rent of 15 J. ſterling, payable half- 


'yearly: And by an indorſement on the back of this leaſe it was 
agreed, that Robert St. Lawrence ſhould have a ſtang or rood of 


land, for a houſe and garden on the premiſes free; as alſo four 
acres of the land, during the term, paying as much rent for the 


ſame as any body elſe would give. This leaſe was taken in truſt _ 
for — Plunket, the firſt leſſee. | 


The wade? in this part of Treland, at the time of webicg the 
reverſionary leaſe, had advanced greatly in value; and this eſtate 
of Liſhamſtowne, in particular, was then ſo far improved, as to 
be worth near 100 J. per ann. and five years only remained of the 
former leaſe ; and Robert St. Lawrence, when he granted it, had 
no other eſtate to ſupport himſelf and his family. 


On the gth of May 1711, Robert St. Lawrence made a rever- 
fionary leaſe of the excepted parcel of land called Howth-park, 


to one Samuel Hobſon for 31 years, without any fine, and for a 


rent of 10s. per ann. only, to commence from the iſt of May 


1714, which was fix months before the expiration of the original 


leaſe to Plunket ; and thefe lands were then well worth 5 J. a 
year, being ſituated in and near a market-town, with ſeveral good 
tenements erected thereon. 


Robert St. Bed dee during his reſidence at Dunſbaglin, lived 
in the neighbourhood of Henry Webb, Eſq; the appellant's fa- 
ther, who was a man of fortune and power in the country; and 
the lands of Liſbamſtowne lying contiguous to part of his eſtate, 
and he being fully appriſed of the number of acres, and the 
great value thereof beyond the reſerved rent, laid a ſcheme to 


_ procure this eſtate from Robert, without paying any conſidera- 


tion whatſoever for the ſame. With that view, he took frequent 
opportunities of inviting him to his houſe, with whoſe poverty 
and weakneſs he was well acquainted ; and pretending great 
pity and compaſſion for him and his family, offered to St. Law- 


_ rence, that as his rents were but ſmall, and payable half-yearly, 


if he would permit him the ſaid Henry Webb to receive his rents, 
and would allow him ſome confideration for ſo doing, he would 


pay him his rent quarterly, or monthly, as he ſhould have occa- 


fon for it: And Robert St. Lawrence, being firſt intoxfeated 
| 2 | with 
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with liquor, was perſuaded to ſign a paper; whereby, as he 
imagined, he had agreed to appoint Henry Webb to receive his 
rents, and was to allow him 3os. a year, in conſideration of his 
trouble and for prompt payment of the- rent by quarterly pay- 
ments, or oftener, as he ſhould have occaſion : But no copy or 
counterpart of this paper having been ever delivered to Robert 
St. Laurence, the real contents and import thereof were kept 
concealed ; and it was always reputed to be an appointment of 
Henry Webb to be ſteward or receiver of the eſtate for ſome term of 
years, or to that effect, until the appellant diſcloſed the ſame 
in his anſwer to the reſpondent's bill; when it appeared, that 
this paper, ſo procured by Webb, inſtead of being an authority 
to receive rents only, was an abſolute demiſe or minute, dated 
the gth of May, 1711, whereby Robert St. Lawrence was made 
to demiſe to Henry Webb all his eſtate; as well the lands of Liſb- 
amſtowne as Howth-park, for 31 years, to commence from the 
1ſt of November then enſuing, at 147. per ann. only, payable 
quarterly, ſubje& to the former leaſes made to enter, Byrne 
and Hobſon, which were recited therein. 


At the time of * this minute, three years and an half 
were to come of Plunket's leaſe, on which 20 J. per ann. was re- 
ſerved, though the minute falſely recited, that two years only 
was then to come thereof; and the rent reſerved on the two 
reverſionary leaſes to Byrne and Hobſon, made together 15 . 105. 
a year, which was 30 f. a year more than the rent reſerved in 
the minute: And, in that reſpect, it agreed with the account 
which Robert St. Lawrence gave of the agreement which he ap- 
prehended he had made, but without any conſideration whatſoever 
on the part of Webb, except the trouble of receiving the rent 
reſerved from the tenants, and paying it over to St. Lawrence. 


Two months after the procuring. of this minute, vi. 6th 
July, 1711, Robert St. Lawrence was prevailed on, in conſe- 
quence thereof, to execute a leaſe of the whole eſtate to Henry 
Webb, but in which leaſe no notice was taken of the minuie. 


Henry Webb having by theſe means got the power of receiv- 
ing the rents of this eſtate from the tenants, continued ſo to do 
during the remainder of Robert St. Lawrence's lifetime, who 
lived eleven or twelve years after this tranſaction; but inſtead of 
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— paying the 14 J. a year punctually to Robert, according to the a- 


* 


greement, he compelled him to take the ſame ſometimes in corn 
or bread, and at other times in ſmall ſums, by which means Robert, 
who had then a wife and four children to maintain, was reduced 
almoſt to beggary, and kept entirely PEN on ebb for ſub- 
ſiſtence. | 


This tranſaction, and the hard uſage of Robert St. Lawrence, 
having occaſioned ſome reflections on the conduct of Henry 
Webb, Mary Plunket, wife of Thomas Plunket the leſſee, out of 
compaſſion to Rebert and his family, went to expoſtulate with 
Webb on his behalf; and, on that occaſion, told him, that the 
country greatly cenſured him for taking advantage of ſo poor 
and: weak a man, and preſſed him to throw up the ſtewardſhip, 
as it was called: And Henry Webb, though he was greatly diſ- 
pleaſed, with Mary Plunket for interfering in this matter, and 
told her, that it was no affair of her's ; yet pretended, that he did 
not regard the {aid ſtewardſhip, and declared that he would throw. 
it up; and did not pretend that he had any other right to, or in- 
tereſt in has eſtate, _ the ſtewardſhip thereof. 


. Although Plynket's leaſe expired on the iſt of November, 
1714, yet, as the reverſionary leaſe made to Byrne was in truſt 
for him, he continued in the poſſeſſion of the lands of Liſbamſ 
towne ; and having made a ſettlement of part thereof on one 
Thomas Duckenfield, who married his daughter, he and Ducken= 


feld, by a minute, dated the 8th of May, 1722, in conſideration 


of a fine of 105 J. demiſed part of the lands in Liſham/towne, 
containing 130 acres, to one Catherine Plunket, for 20 years, at 


309 J. per ann. and ſhe afterwards, by inſtrument, dated the 1oth 


of July, 1727, in conſideration of 120. aſſigned her intereſt to 
the appellant, who, under that title, enjoyed the ſame to the 
end of the term, viz. the 1ſt of November 1742. | 


Robert $6; nee Bind about the year 1721, in great po- 
verty, and leaving the reſpondent Robert St. Lawrence his only 
ſon and heir ; who, upon his death, became entitled to the in- 
heritance of the lands before mentioned. 


Henry Webb died inteſtate in December 1729, leaving the ap- 
pellant his only ſon and heir; who having taken out letters of 
admini- 
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adminiſteation to his father, SHOTS himſelf of all his desde, 
leaſes and eee | 


The reſpondent St. Lawrence after his father's death, inter- 
married with Mary Duckenfield otherwiſe Plunket, widow, the 
daughter of his tenant Thomas Plunket. And Henry Webs; 
during his life, and the appellant after bis death, till November, 
1742, continued to receive the rents on Byrne and Hobſon's 
leaſes, and conſtantly every year ſtopped 303. thereout, from the 
reſpondent St. Lawrence, in conſequence of the ſaid minute; 


and the reſpondent, who was very young at his father's death, 


being informed that his father had made an agreement with 


Webb for receiving his rents, by which he the reſpondent was 


bound, and having never ſeen the agreement, or any copy there. 
of, ſubmitted thereto. 


N otwichkandidg the leaſe made to Catherine: Plunket, and aſ- 
figned to the appellant, expired on the iſt of May, 1742, the 
appellant endeavoured to prevail on the under-tenants of the 
lands of Liſhamſtowne to continue tenants to him, but they hav- 


ing refuſed, the reſpondent $f, Larrence then entered into poſ- 


ſeſſion thereof, by permiſſion of his father-inzlaw Thomas 
Plunket the leſſee, who had three years and an half then to come 
in the lands af Liſbamſtotne under Byrne's reverſionary leaſe; 
and the appellant quietly ſubmitted to the reſpondent's poſſeſ- 
ſeſſion and enjoyment of the ſaid lands, from that time until 
the year 745. wiede ſetting up 07 claim thereto. 


The eden St. Beweg in the year 299d: te en 

A \ Tackle debt with one John Woods of Dunſhaglin, where the ap- 
pellant reſided, and to ſecure the fame executed a bond and 
mortgage of the eſtate to him; and in 1744 the reſpondent be- 
ing preſſed by Woods for his money, and threatened by the ap- 


pellant to be arreſted on a promiſſory note which he had been 
prevailed upon to give him for the balance of an account; in 


order to extricate himſelf from theſe difficulties, he prevailed 


upon one Joſeph Weſt, a cooper in Dublin, to lend him 500 J. 
on an aſſignment of Woods's mortgage; and having got the mo- 
rey, he, in June 1744, went to the appellant's houſe in Dun- 
ſhaglin, in company with the reſpondent Woods, and Jobn Hu- 
gan, Gent. who acted as attorney for the lender of the money, 

| | and 
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and there diſcharged the debt that was due from him to the ap- 
pellant on the note, and informed him of the money which he 
had borrowed, and of the mortgage given by him to Ve for 
the ſime, and had other diſcourſe with the appellant touching 
the reſpondent's eſtate ; upon which occaſion, the appellant ne- 
ver once mentioned his having any leaſe of the eſtate, or any 
claim or intereſt therein. 


| The reſpondent S-. Lawrence, on the 1ſt of November, 1745, 
entered into articles for the ſale of his eſtate in the lands of Lh- 
amſtowne (but not of Howth-park) except the manſion-houſe, 
garden, and 30 acres of the land next adjoining thereto, to the 

reſpondent Foods ; reſerving thereout to the reſpondent St. Lau- 
rence and his wife, an annuity of 40 J. per ann. during their lives 


and the life of the ſurvivor, 


In the year 1745, Uh appellant came to the reſpondent Sr. 
Lawrence, and informed him, that he had found a leaſe execut- 


ed by the reſpondent's father to Henry Webb, of all the ſaid 
lands, for 41 years, to commence from the 1ſt of May 1711, at 


14 /. per ann.; and that the ſame was regiſtered on the 3d of 


March 1725, which was near fifteen years after the date there- 
of, and long after the death of the reſpondent's father. This 
leaſe appeared to bear date the 6th of Fuly 1711, two months 


after the minute before mentioned; and the conſideration was 


therein mentioned to be 5 5. and the receipt of it was witnefled ; 
and there was the following extraordinary covenant in this 
leaſe on the part of Robert St. Lawrence, viz. ** And likewiſe the 
e ſaid Robert St. Lawrence ſhall make over all his right, title and 
< intereſt in the aforeſaid premiſes unto the ſaid Henry Webb.” 


The reſpondent St. Lawrence was greatly ſurpriſed at this 
leaſe, which had never been ſet up before; and immediately 
told the appellant, that it certainly muſt be either fictitious or 
fraudulent, for that although Robert St. Lawrence and Henry 
Webb lived many years after the time when this leaſe was pre- 
tended to have been executed, and notwithſtanding the many 


dealings and tranſactions between them, and between the ap- 


pellant and the reſpondent St. Laurence, not the leaſt mention 
was ever made of the leaſe before this time. 


2 
The 
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The appellant having by agreement between him and Holſon 
the leſſee, ſome time before the expiration of Hob/on's leaſe 
(which was on the 1ft of May 1745) got into poſſeſſion of 
Howth-park, kept poſſeſſion thereof under colour of that leaſe: 
And the reſpondent St. Lawrence having, for the reaſons before 
mentioned, refuſed to deliver poſſeſſion of the eſtate of Liſbam- 
;flowne, or to acknowledge the appellant's pretended right under 
the ſaid leaſe ; the appellant, in February 1745, brought his 
ejectment as adminiſtrator of his father, for the recovery of the 
lands and premiſes comprifed in this pretended leaſe, which 
ejectment was tried at the then next aſſizes held at Prim in the 
county of Meath; and on proof by one witneſs only, that two 
of the ſubſcribing witneſſes to the leaſe were dead, and that the 
third was living at Rotterdam in Holland, the appellant was ad- 
mitted to prove their hand-writing, and the judge who tried the 


cauſe was pleaſed to declare, that the reſpondent's defence was 


proper in a court of equity only, and thereupon the appellant's 
lieſſee obtained a verdict in the ejectment. 


Soon after this trial, an execution having iſſued againſt the 
appellant, his intereſt in the pretended leaſe was ſold by the 
ſheriff of the county of Meath; and the reſpondent Voods being 
then in the actual poſſeſſion of the lands under his agreement 
with the reſpondent St. Lawrence, entered into long before, he, 
in order to protect his poſſeſſion, attended at the public ſale under 
the ſaid execution, and bought all the appellant's right, title 
and intereſt in this leaſe, and the ſame was by bargain and ſale, 


dated the 17th of April, 1746, conveyed to him by the ſheriff 
accordingly. 


On the zd of May following, the reſpondents filed their bill 
in the Court of Chancery in Ireland, ſetting forth the matters 
aforeſaid, and the leaſes to Plunket and Byrne (but by miſtake 
ſtated the leaſe. to Plunket as being made by Robert St. Law- 
rence only) ; and after ſtating the ſeveral circumſtances of fraud 


and concealment, in relation to the leaſe of the 6th of July. 


1711, prayed that the ſame might be brought into court and 
cancelled, and the appellant and his leſſee in ejectment reſtrain- 
ed by injunction from proceeding at law upon this leaſe; and 
that the reſpondent Yoods's purchaſe from the ſheriff AY be 
confirmed to him, and he be quieted in ꝑoſſeſſion of the lands. 


Voit, V. | L To 
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and as to the charge of the weakneſs of Robert St. Lawrence's un- 
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To this bill the appellant i in a few days put in his . 


derſtanding, ſaid he could not ſet forth what was the extent of 
his ſenſe and diſcretion, but that in common reputation he was 
not eſteemed a very weak man: He then ſet out verbatim the 
minute of the gth of May, 1711, and alſo the pretended leaſe 
of the 6th of July, 1711, and ſaid he believed the ſaid leaſe 


was made in purſuance of the minute; but that he could not 


aſſign any other reaſon why the leaſe was for a longer term than 
the minute, except the pleaſure and ſubſequent agreement of 
the parties; he knew of no conſideration given by his father for 
the ſaid leaſe, but what was mentioned in the leaſe ; and inſiſt» 
ed, that the diminution of rent in the ſaid leaſe, and thoſe to the 
other tenants, / ought not to bear the conſtruction of an allow- 
ance for receiver's fees; ſaid he believed the reaſon why the 
ſame was ſo leſſened in favour of his father, really and truly 
was becauſe the tenants were very poor, and could not pay the 
rent punctually as Robert St. Lawrence required, who was often 
in want of money ; and becauſe Robert knew that by ſetting the 
ſame to his the appellant's father, he ſhould be regularly paid 
the rent as it became due; he admitted the leaſe to Catherine 
Plunket and her aſſignment to him, and that his father was 
privy thereto and adviſed the ſame, and that he was then in 
poſſeſſion of How7h-park ; and (to account for his not having 
produced or inſiſted on the leaſe before 1745) he ſet forth by 
his anſwer, that he had often heard that there was ſuch a leaſe, 
though he had it not, and that it was found among the papers. 
of Arch-deacon Williamſon, an uncle of his, in 1745, and deli- 
vered to him. | 


The reſpondents, immediately on coming in of the anſwer, 
obtained an injunction to ſtay the appellant's proceedings at law, 
on entering into a e to be accountable for the meſne 
profits of the lands, and giving judgment in the ejectment. 


The cauſe being at iſſue, ſeveral witneſſes were examined on 


both ſides; and, in particular, the reſpondents fully proved the 


weakneſs and poverty of Sf. Lawrence, and the diſcourſe before 
mentioned between Mary Plunket, the tenant's wife, and Henry 
Webb, and allo the value of the lands and the ability of the 
tenapts to pay their rents, and the oppreſſion. on Robert St. 
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Lawrence by Henry Webb, after he got into the receipt of 'the 


rents. 


Publication having duly paſſed, the cauſe. came on to be heard 
upon the 20th of November, 1747, when an objection was made 
in the out- ſet to the reſpondent Woods s title, which he had ac- 
quired under the execution and fale by. the ſheriff; the appel- 


lant's counſel inſiſting, that the leaſe being aſſets of the appel- 


lant's father, to whom he was adminiſtrator, was not liable to be 
ſold for payment of the appellant's debts on any execution againſt 
him. Whereupon the reſpondents having traced out, from what 
was diſcloſed in the appellant's anſwer, how the leaſe came into 
the poſſeſſion of Arch-deacon Williamſon, applied for liberty to 
file a ſupplemental bill, to introduce evidence that the appellant 


had the leaſe in his own right, and not as adminiſtrator to his 


father; and accordingly obtained an order for that purpoſe. 


ö 
The reſpondents, in purſuance of this order, filed a ſupple- 
mental bill on the 26th of December, 1747, and thereby charg- 


ed, that the leaſe was ſold to Arch-deacon Williamſon, under an 
execution againſt Henry Webb, and came back again by volun- 


tary alignment from the Arch-deacon to, the appellant ; and the 
appellant in his anſwer admitted the ſale, but pretended it was 


only in truſt for Henry Webb, the eſtate being purchaſed with 


money due from the Arch-deacon to him; a replication was 
filed to this anſwer, but no witneſſes examined on either fide. 


On the 1oth of December, 1748, the cauſe came on again to 


be heard, and continued in hearing three days, when the counſel 


for the reſpondents having reſted their caſe on the fraud in ob- 


taining the leaſe in queſtion, and not on Woods title under the 


Feri facias, and that the impoſition on Robert St. Lawrence ap- 


peared plainly from a compariſon of this leaſe with the other 


leafes, which ſhewed the value of the premiſes, the appellant 


objected to the proof that had been made of the other leaſes ; 


but the Lord Chancellor was pleafed to declare, that as i the 
whole merits of the caſe depended thereon, he would give the 


reſpondents an opportunity to prove the ſame, or would direct an 
iſſue to try them at the peril of coſts, if the appellant did not 
think fit to admit them; and ordered that the cauſe ſhould ſtand 
over for three end and that the reſpondents ſhould ſhew the 

leaſes 
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leaſes to the appellant, and tender them to him for his admiſſion, 
wA— which the reſpondents accordingly did, and gave the appellant 
copies thereof, and the appellant was pleaſed to admit the leaſe 
in reverſion to Byrne, but declined giving any anſwer in reſpect 
of the other leaſe made to Pl/unket : So that the cauſe ſtood over 
from thence until the gth of March, 1749, when it was again 
brought on; and though the execution of the leaſe to Plunket 
was admitted by the appellant's anſwer, he inſiſted, that it could 
not be read as evidence againſt him, it not being the leaſe put in 
iſſue by the bill; which was a leaſe from Robert St. Lawrence. 
only, whereas the leaſe produced was a leaſe from Robert and 
Catherine St. Lawrence, and it did not appear that Catherine 


was dead. 


The reſpondent's counſel not being willing to reſt the merits 
of the cauſe on the event of that objection, applied for liberty to 
file a further ſupplemental bill, in order to put the leaſe proper- 
ly in iſſue, and to have an opportunity of proving the death of 
Catherine St. Lawrence; and accordingly obtained an order for 
that purpoſe, on paying the appellant the coſts of that hearing. 


On the 19th of March, 1749, the reſpondents filed their fur- 
ther ſupplemental bill, ſetting out the leaſe at large, and therein 
charged, that Catherine St. Lawrence, named as one of the 
leſſors therein, died long before the reverſionary leaſe made to 


Byrne. 


The appellant on the 19th of April, 1750, put in his anſwer; 
to this bill, and admitted the leaſe, and ſaid, he had heard and 
believed, that Catherine the leſſor died long ſince, but referred 
to the reſpondent's proof thereof; and though the appellant, in 
his anſwer to the original bill, had admitted that no other con- 
ſideration was paid, yet he now ſaid, that ſince the laſt hearing of 
the cauſe, he was informed by a perſon acquainted with his and 
the reſpondent Sr. Lawrence's fathers, and believed it to be true, 
that the appellant's father had bought from Robert St. Lawrence, 
or made him a full compenſation for the 61. 6s. 8d. reſerved to 
Catherine St. Lawrence, by the ſaid leaſe made to Thomas Plun- 
ket during her life, and afterwards to Robert St. Lawrence for 
the time there was to run of the ſaid leaſe, after the com- 


mencement of the leaſe to Henry Webb ; and he alſo infiſted 
upon 
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upon the long aequieſcence under the leaſe, in bar of the re- 
ſpondents ſuit. * 


Iſſue being Joined, the reſpondents proved, Catherine St. 
Lawrence died in 1699, long before the grant of Byrne's rever- 
ſionary leaſe; ſo that Robert was entitled to the whole 20. a 
year rent, reſerved on Plunket's leaſe, at the time it was pre- 
tended he made the concurring leaſe to Henry Webb. And 
though the appellant examined ſeveral witneſſes to ſupport the 
fact alledged in his anſwer, of the ſale by Robert St. Lawrence of 


& the 61. 6s. 8d. part of the rent, yet he was not able to prove the 
lame. 4 


Publication having paſſed, the cauſe came on again to be heard 
on the 5th, 6th, and 7th of December, 1750, on the laſt of 
which days the Lord Chancellor was pleaſed to decree a perpe- 
tual injunction, to ſtay the appellant's proceedings at law, upon 
the leaſe of the 6th of July, 1711; and alſo an injunction te 
iſſue to the ſheriff of the county of Meath, to put the reſpondent 
St. Lawrence into, and from time to time to quiet him and his 
aſſigns in the actual, quiet and peaceable poſſeſſion of the lands of 
Howth-park ; and it was referred to a Maſter to take an account 
of. the rents, iſſues and profits of the ſaid lands of Howth-park, 


received by the appellant.from the firſt of May, 1745; as alſo an 


account of what was due from the reſpondent Sr. Lewrence to 
the appellant, on the foot of the ſecurities in the pleadings men- 
tioned, with the uſual directions for taking ſuch accounts, and 


his Lordſhip reſerved all further directions till after the Maſter 8 
report. | 


From this decree the appellant appealed, inſiſting, that the va- 
lidity of the leaſe of the 6th-of July, 1711, was eſtabliſhed by 
the verdict in ejectment in 1745, and that the execution of it 
was atteſted by the ſame three witneſſes, who had atteſted the 
prior minute of the gth of May, one of whom was the leſſor's 
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own tenant. That as this leaſe was eſtabliſhed at law, it was 


apprehended to be equally valid in equity. It was made for 
valuable conſiderations, without the leaſt fraud or circumven- 
tion; and, tho' founded upon a new agreement, it correſpond- 
ed with the prior minute, which ſtood unimpeached in every re- 
ſpect, except the additional term of ten years, which being ex- 
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pectant on the determination of a prior term of thirty one years, 


—— could be of no value. The reſervation of rent, which was the 


eſſence of the agreement, was the ſame in both, and in both 
equally diminiſhed 3os. in the annual value; no great price for 
inſuring the remainder of the rent for 40 years, and exchang- 
ing a ſolvent for an inſolvent tenant ; and that this was the 
conſideration of the leaſe, was proved from the leffor's on de- 
clarations at the time of making it; and from proof it was alſo 
ſhewn, that his expectations were fully anſwered. That Sr. 
Lawrence, the father, lived many years after making the leaſe, 
and received the rent as it became due, and. the reſpondent his 
ſon, after the father's example, received the rent under the ſame 
leaſe for near 20 years; and as the one acquieſced in it during 
his lifetime, ſo the other never objected to it while the intereſt 
remained in himſelf, and before he had ſold the eſtate to a 
ſtranger, nor till upwards of 3o years after the leaſe was grant- 


ed. That this leaſe was regiſtered many years before it came 


to the appellant's hands, and upwards cf twenty years before 
the purchaſe by the reſpondent Foods, who had not only notice 
of the leaſe, but became himſelf the purchaſer of it, tho' at an 
illegal ſale, for a conſiderable ſum of money, and yet he was now 
impeaching that very leaſe which he bought with his eyes open, 
for a large and valuable conſideration. That as the reſpondent - 
Woeds purchaſed with notice, and even pendente lite after the 
appellant's recovery in ejectment, his purchaſe muſt neceſſarily 
have been, and in truth was, governed by the then circumſtances 
of the eſtate; and if the appellant prevailed, he would till have 
the whole benefit contracted for: Whereas, if any injury had 
been done to the reſpondent Sf. Lawrence, or his father, and the 
appellant ſhould not finally ſupport his leaſe, the redreſs and 
relief could never reach the parties injured, but would go to a 
ſtranger, without the leaſt equitable claim or pretence to it, and 


who had not proved one ſhilling conſideration paid for his pur- 


chaſe. That the appellant was adminiſtrator to his father, and 
in that right only claimed the leaſe in queſtion, and as he had 
paid his father's debts to a much greater value than the whole 
reſiduary term of the leaſe, ſo any improper tranſaction in ob- 
taining it, even had the cleareſt proof been made of ſuch, could 
never be imputed to the appellant, who was at that time a mi- 
nor of tender years, and took not by voluntary gift, but as a truſ- 


tee for creditors. Beſides, the appeltant's _ being at law, he 
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came not now into a court of equity to deſire any favaur, but 


merely to defend that right which .the law gives, and equity 
ought not to take from him 


On the part of the lenden it was contended, that the 
evidence as to the weakneſs of Robert St. Lawrence, and of the 
influence which Henry Well had acquired over him, was very 
full and poſitive; and it was equally plain, that Webb made uſe 
of that influence, to draw him into acts which were highly im- 
provident and unſuitable to his circumſtances. That ſuch was 
the minute of the gth of May, 1711, whether conſidered as an 
appointment of Henry Webb, to receive his rents, or as an actual 
demiſe; ſince he was thereby made to give away 6/.. per annum 
for three years, and 3os. per annum for 31 years, part of the very 
ſmall income which he had to ſupport himſelf and his family, 


T. Clarke. 


P. Jodrell. 


without any other conſideration, than that 14. the remaining 


part of the rent which by the leaſes was reſerved payable half 
yearly, ſhould be paid to him by Heury Mebbò quarterly. This 
upon the face of it was an inadequate conſideration, and the pre- 
tence of ſecuring Robert. from any loſs by the tenants of the 
eſtate, was groundleſs and fictitious, the leaſes being proved to be 
greatly beneficial, and the due payment of P/unket's rent being 
ſecured by a nomine pana. And though the regular and prompt 
payment of the rent was admitted to be the only motive which 


induced Robert St. Lawrence to execute this minute, yet the firſt 


quarterly payment of the rent was not thereby made payable, 
until the iſt of February next following the date of it. It was far- 
ther expreſſly proved, that nothing more was intended by Robert 
St. Lawrence, than an appointment of Henry ebb to be the 
receiver of his rents, and that he was drawn in, under that appre- 
kenſion, to execute this minute at Webb's houſe, When he was 
incapable of underſtanding what he did, and when he had no 


opportunity of conſulting or adviſing with any of his friends 


about it; and the drawing up of the minute as an actual demiſe, 

which was intended only as an appointment to receive rents, 
was plainly done with a frauduleat deſign to gain ſuch a power 
over Robert and his eſtate, as might lay him under the neceſſity 
of complying with any future act which Webb ſhould require 
him to execute. That the leaſe in queſtion of the 16th of July. 
1711, was admitted to be founded on the minute, and conſe- 
quently, if the minute appeared to have been obtained by fraud 
and 
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. and impoſition, the leaſe mult neceſſarily be fraudulent too: For 
| Fat it appeared to be a continuance of the original ſcheme to ſtrip 
this weak man of his eſtate by degrees, without any conſidera- 
tion; and the-covenant therein ſhewed plainly,-that the minute 
being calculated as a previous ſtep towards the leaſe, the leaſe was 
intended as an introduction to a conveyance of the inheritance 
itſelf. That as the minute was proved to have been obtained 
by fraud and contrivance, ſo the leaſe carried in itſelf the clear- 
eſt internal evidence of impoſition. It was made in conſidera- 
tion of 5s. only, which was witneſſed to have been received; it 
contained the extraordinary covenant before mentioned, and was 
an original grant of a term of ten years out of the reverfion of 
theſe eſtates, at a rent leſs than they were then let at, and not a 
fifth part of the real value; and the only motive or conſidera- 
tion, which it was pretended induced Robert St. Lawrence to 
execute the minute, vis. the regular payment of rent due from 
tenants of doubtful ability, could not poſſibly extend to this 
grant; becauſe the grant of this term exceeded the time that the 
then leſſees were to continue tenants of the eſtate under their leaſes, 
and in that reſpect varied materially from the minute on which 
it was admitted to have been founded; and which, though fram- 
ed as a demiſe, could not affect the reverſion of the eſtate itſelf, 
further than the zos. per annum, the term expreſſed in the mi- 
nute expiring before the leaſes then in being. This exten- 
fion therefore of the term was clearly obtained without any 
conſideration whatſoever, though it was not pretended. that 
this leaſe was meant as an act of bounty from Robert St. Law- 
rence to Henry Webb. That the length of time could not affect 
the reſpondents equity in this caſe, not only becauſe that equity 
was founded on a fraud, but becauſe that fraud was apparent on 
the face of the inſtruments themſelves, when compared with the 
real value of the lands; and the evidence of the great value of 
the eſtate beyond the rent reſerved, was not only proved by liv- 
ing witneſſes, but by the act of the appellant himſelf, who, in 
1727, took an aſſignment of only a part of one of the two deno- 
minations, at a rent of 39/. per annum, and paid a fine of 120/. 
for a part only of the remainder of Pluntet's term therein, at that 
advanced rent. It was therefore hoped, that the decree would be 
affirmed, and the appeal diſmiſſed with exemplary coſts. 
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ACCORDINGLY, after hearing counſel on this appeal, it was 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 
and the decree therein complained of affirmed. 


Conflantine Phipps Eſq; PI Appellant. | 


The Right Honourable Richard Earl of). 
Angleſ , Dame Mary Levynge, other- | 
wile Anneſey; Mark Whyte, Gent. Reſpondents. 
and Charles Coote, an Infant, by his] £ 
nun, 1 Ei — = 
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18th June 175 1. 5 


HE ſeveral contradictory wills and codicils of James Earl 
of Angleſey, and the hiſtory of the proceedings in conſe- 


quence thereof, prior to the commencement of the preſent diſ- 25 


pute, having been already ſtated upon a former appeal, the read- 
er is requeſted to refer to the report of that Ne as qr 
by the marginal note. 9 


Purſuant to the decree of the 28th of February 1740, and the 
affirmance thereof by the Houſe of Lords on the 10th of March, 
1741, Charles Anneſley, the reſpondent i in that appeal, in 1743, 


Tuffered fix ſeveral recoveries, in the Court of Common Pleas - 


in Ireland, of Earl Arthur's eſtates i in that kingdom ; and in the 
year following, the like number of recoveries were ſuffered wy 
the preſent reſpondent the earl, of the ſame eſtates. 


Charles Anneſley likewiſe, by leaſe and relied /6f the: I 6th 0 
17th of June 1742, conſidering himſelf as the abſolute owner 
of the proportion of Earl Arthur's eſtates, allotted to him by the 
agreement thus ſolemnly eſtabliſhed, duly charged the ſame with 
10,0007. to the reſpondent Mark Myte, in truſt for the pay- 
ment of his debts, and for ſuch other purpoſes as he ſhould by 
his will appoint ; and further granted a moiety of the yearly 
value of his proportion of the ſame eſtates, as a jointure for the 
reſpondent Lady Levynge, his then wife, in caſe ſhe ſhould 

Vor. V. N ſurvive 
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r him.— And by a further deed. of two days ſubſequent 
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w—— date, he veſted the woods upon the ſaid eſtates in the reſpondent. 


Mart Whyte, i in truſt for ſuch uſes as he ſhquld appoint by deed 


or will; and for want thereof, in truſt for his executors. 


After theſe tranſactions there aroſe a new clatmant to part of 


Earl Arthur's eſtates in Ireland, in the perſon of Francis Anneſley 
of Lincoln's Inn, Eſq; who, under the antient family ſettlements, 


and the laſt Earl Arthur's will, laid in his claim to great part 


of the ſaid earl's eſtates in the counties of Kildare, Kerry, Clare, 


and Armagb, and the town of Drogheda, expectant on ſeveral leaſes 
antiently granted upon lives called the long leaſes.— But the re- 
ſpondent the earl, and Mr. Charles Anneſley having ſo happily 
accommodated their mutual differences with each other, they, 
for the prevention of all further controverſies in relation to the 
ſaid earl's eſtates, immediately ſubmitted to the pretenſions of 
Mr. Francis Annefley ; and by a deed of ſettlement of the 12th 
of March, 1743, conveyed to him the ſeveral eſtates he claimed; 
and he, in return, by the fame deed, conveyed or confirmed to 
them the reſidue of the ſaid earl's eſtates in that kingdom, to 
bold according to their former agreement, and the above decree; 
with reciprocal covenants ta complete their reſpective titles by 
fines and recoveries, 


The reſpondent the earl, and Mr. Charles Annefley, were now 


proceeding to execute the decree of 1740, and ſettle the ac- 


counts thereby directed, when, to their great ſurprize, the pre- 
ſent appellant ſet up a new and unexpected claim; and near 50 


years after his grandfather' s death, and upwards of 40 years af- 


ter the ſolenin proof of the wills and codicils, the acquieſcence 


of his mother, the poſſeſſion under them, the exemplification of 


them by act of parliament, and four years after the agreement 


between the reſpondent the earl and Charles Annefley, had been 
eſtabliſhed by the ſupreme judicature of this kingdom, and their 
judgment carried into execution, and followed by recoveries, 


the moſt ſolemn aſſurances in the law; he went over to Ireland 
upon an attempt to unravel all theſe proceedings, and to ſepa- 
rate the family cſtate from the titles and honours, in order to 
recover it to the female branch, which had been excluded by ſo 
_—_ repeated acts of his own grandfather. 


And 
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And for this purpoſe the appellant, in May 174 55 exhibited 
his original bill in the Court of Exchequer in Treland, againſt 
the reſpondent the earl, and Mr. Charles Annefley, and alſo againſt 


Charles Coote father of the reſpondent Coote, who. was then, liv- | 
ing, as repreſentative: of the ſurviving; truſtee in his grandfather's. 


wills and codicils, and againſt the . ſaid Francis Anneſiey (and 
ſeveral other defendants, the tenants of the eſtate, who were not 
brought to hearing) ſtating the due execution of all the ſeveral 
wills and codicils of the teſtator Earl James, and the act of par- 
liament for exemplifying the ſame; the marriage of his mother 
in 1718, and her death in 1735; and that ſhe had always reſid- 
ed in England, as he had done, till lately, not having attained 
21, till the 5th of April 1743.—And he particularly charged, 
that the ſeveral wills and codicils were. duly executed on the 
ſeveral days on which they reſpectively bore date: And as a 
further evidence of their due execution, he alledged, that after 
the death of Earl Jobn in 1710, the laſt Earl Artbur had en- 
tered and enjoyed the eſtates thereby devided to him, under the 
true and clear title of the ſaid wills and codicils, till his death 
in 1737, when he the appellant became entitled thereto in this 
manner; vis. That upon the death of Earl Arthur without 
iſſue, the inheritance of the eſtates became veſted in him, as heir 
at law of Earl James; the limitations in the wills and codicils, 
after Earl Artbur death, being null and void, in regard the two 
wills, and their teſpective codicils, were contradictory to, and in- 
conſiſtent with each other; nor could it then or ever be proved, 
which of the two codicils of the 1oth of December, or the will 
or codicil of the gth of December, were laſt executed, all the 
witneſſes being long ſince dead; and that though, upon the bill 
exhibited in 1704 againſt Lady Catherine Anneſiey his mother, 
and others, to perpetuate the teſtimony of the witneſſes, they 
were all examined, and proved the due execution of the wills 
and codicils on the reſpective days of their dates; yet they did 
not prove which of the two codicils of the 1oth of December, 
nor whether the will or codicil of the gth of December, were 
firſt or laſt executed; the uncertainty whereof rendered them all 
null and void, on account of the repugnant limitations after the 
death of Earl Arthur without iſſue. And upon this equity, the 
bill prayed an account of the rents and profits, and to be quieted in 
the poſſeſſion of the eſtates generally; and to give a colour of e- 
-quity, an affidavit was annexed to the bill as to the want of deeds. 
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The Earl, and Mr. Charles Anneſley ſeverally anſwered this 
bill, and both concurred in deriving their title as well under 
the antient ſettlements of 1669, as under the wills and codicils,. 


and the agreements, decrees, orders, ſettlements and recoveries 
before ſtated. They inſiſted, that the will of the 14th of May, 


1701, ought to be deemed the laſt will, or at leaſt part of it; 


and that the will of the gth of December following, and the co- 
dicil thereto, if not revoked, ought only to be deemed as part 
of the laſt will. That the appellant's mother, under whom he. 
claimed, and who, when of full age, lived many years after the 
perfection of the ſaid wills and codicils, and had full notice of 
the contents thereof, as well by the bill in 1704 as otherwiſe, 
never thought proper to bring that matter in queſtion in the 
lifetime of the witneſſes, or afterwards ; but on the contrary, 
ſuffered the eſtates to be enjoyed under the wills and codicils; 
and was a party to ſome ſuits concerning the ſale thereof, and 


ſubmitted to ſuch ſale—That it was unneceſſary, as well as im- 


poſſible, to prove by living witneſſes, whether the will or codi- 
cil of the gth of December were laſt executed ; as it appeared, on 
the face of one of the codicils of the ioth of December, that the 
teſtator recited the making the will of the gth of December; 
and that to that will, he had annexed a codicil of that date. 
That the witneſſes were duly examined as to the due execution of 


the wills and codicils on the days of their reſpective dates; and 


their not being examined to the priority or poſteriority, was 
owing to a full conviction in the parties to that ſuit, being ſhort- 
ly after the teſtator's death, that they were regularly executed 
in point of time, ſo as to give them their reſpective force—And 
they inſiſted upon the title before ſet forth, as alſo the acquieſ- 
cence of the appellant's mother for many years after her attaining 


21, and after full notice of the wills and codicils, in bar of the 
relief ſought by the bill. | 


In February 1746, Mr. Charles Anneſley died, having made his 
will, dated the 28th of December 1739 ; and after reciting the 
articles between him and the reſpondent the Earl, he directed 
his proportion of the woods to be fold, and the money applied 
to the uſes of his will ; and alſo charged his proportion of the 
eſtates with 10,000 J. for the ſame uſes, and with a Jointure of 
one half thereof to the reſpondent Lady Levynge, his then wife, 
for life ; and after payment of his debts and legacies, made her 

2 i reſiduary 


Caſts in Parliament. 


reſiduary deviſee and legatee of all his your and perſonal eſtate, 
and ſole executrix of his will. A 5 


Loch Dpa having proved ber bowaad s will, the. + appele 
lant, in Eaſter Term 1747, exhibited his bill of revivor againſt 
her, charging her huſband's death and will; and that by his 
death without iſſue, the appellant was become his heir at law, 

as he was the grandſon and heir at law of Earl James, who was 
the nephew and heir at law of Charles apes Hg _— _ of 
the laſt named N 


The Appelius, in. une following, exhibited his amend- 
ed bill, in order to introduce and put in iffue, the different 
rights of the reſpondent Lauy Levynge and Mr. Whyte, undet 
the truſts created by Charles Auneſley, by the deeds already 
ſtated, and the ſeveral proceedings and tranſitions between the 
reſpondent the earl and him, as well previous as ſubſequent to 


the agreement of 1737 3 which were thereby charged to have 


been all calculated to conceal the appellant's right, and to pre- 
vent any judicial determination on-the con tradictory limitations 
in the wills and codicils, and the impoſſibility of aſcertaining 
the priority or poſteriority of them: And that though the de- 


fendants had pretended, that the wills and codieils were conſiſtent 


and reconcileable with each other, they had avoided affirming 


or denying in their anſwers, that they were ſo in regard to the 


limitations therein contained, of the Trib eſtates, after Earl 
Arthur's death. And the appellant alledged the firſt notice of 


his pretended right, to have been from the appeal in 1741, and 


the printed caſes delivered on that occaſion; upon which he ob- 
ſerved, that the reſpondent the earl had, in his caſe, infiſted on 
the codicil of the gth' of December, as a revocation of the will of 
the ſame date, and a republication of the will of the 14th of 
May: And that Charles Anneſley had, in his printed caſe, ſtated 
the ſeveral wills and codicils, as containing repugnant and con- 
tradictory diſpoſitions, under ſome of which the Earl, and under 
others he, would become entitled to the bulk of the 7r:/ eſtates; 
and had particularly inſiſted upon the will of the gth of Decem- 
ber, as the laſt ſubſiſting will, and the limitation of the Iriſb ; 
eſtates, after Earl Artbur s. death, as that under which he would 
be entitled, 


i751 


50 


> The reſpondents, the Earl, Lady Levynge and Mr. Whyte, all 
anſwered this amended bill, and again inſiſted, that upon due 


: L7H: 


Caſes in Parliament. 


conſideration of the wills and codicils, there would not appeat 


| any repugnancy or inconſiſtency ; but on the contrary, that the 


teſtator's intention, from the whole tenor of the wills and codi- 


cils, appeared plain and conſiſtent, to diſpoſe of his eſtates to 


the heirs male of Arthur, firſt Earl of Angleſey ; and that the 
ſame ſhould never deſcend to his daughter Lady Catherine, ot 
to the appellant, as his heir at law : And denied, that there was 
the leaſt imagination of any pretonſions of title, which the ap- 
pellant had to any part of the eſtates, at the time of the articles in 
1737.—That as the witneſſes to the wills and codicils were dead, 

and they did not know when any of them were made, otherwile 


than by the dates and contents, the appellagt. ought to ſhew, 


if he could, the pretended inconſiſtencies ; and as they could 
not ſet forth which were firſt or laſt executed, otherwiſe than 
by the dates and contents, they muſt refer to the intention of 


the teſtator appearing therein, and the conſtruction thereof, 


whether the appellant had any title; and that from them it 
plainly; appeared, that no intereſt; was intended for the teſtator's 
daughter and heir at law, no mention being made of her in any 
of the limitations; and that the ſeveral wills and codicils were, 


according to the rules of law and equity, conſiſtent and reconcile- 


able with each other: And Lady Levynge and Mr. Mbyte, inſiſt- 
ed upon the benefit of the ſeveral truſts created by the truſt 
deeds and will of Charles Arg. 


Charles Coote, the repreſentative of the ſurviving truſtee, in 


the wills and codicils, put in the common anſwer ;. but no an- 


ſwer was ever put in by Mr. Francis Annefley, though his inte- 
tereſt in ſo conſiderable a part of the Jriſb eſtates, under the ſet- 
tlement of 1743, was fully diſcloſed, and put in ifſue by the 
anſwers of the other defendants, which occaſioned his being 
named a n in the bill. 


The tint replied generally to the anſwers of the reſpon- 


dents the Earl and Lady Levynge, but as to the reſpondent Mr. 


Whyte, who ſtood in the place of the creditors of Charles An- 
neſley, and of her Ladyſhip the widow and jointreſs, to claim 
the benefit of the truſt deeds, executed by him, the cauſe was 


heard upon bill and anſwer only ; nor was any evidence offered 
| . to 
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to be read againſt him at the hearing before the court below, — 
And with reſpect to the reſpondents, whoſe anſwers were repli- 
ed to, the appellant entered into no new examination of wit- 
neſſes; but contented himſelf with reading the act of partia- 
ment for exemplifying the feveral wills and codicils, and the 
proceedings and proofs in the cauſe inſtituted in 1704, for prov- 
ing the ſame againſt his own mother, the then heir at law, 
upon which evidence he reſted his caſe. 


For the reſpondents, the Earl and Lady Levynge, were given 
in evidence, the articles between the Earl and Charles Anneſlty 
in 1737, and the decree for a ſpecific execution thereof, with the 
order of the Houſe of Lords, affirming the ſame, and the ſeve- 
ral recoveries ſuffered: purſuant thereto—The truſt deeds, exe- 
cuted by Charles Anneſſey in 1742, for the payment of his debts 
and a proviſion for his widow—And-the ſettlement in 1743, by 
which the greateſt part of the ib eſtates was relinquiſhed t. to 
Mr. Frames — 85 a 


The canſe ame to a heating before the Court of Exchequet 
in Trelaud, in February 1748, and continued 11 days in hear- 
ing; and after taking time to conſider of theit opinion, the 


Court, on the 2oth' of June, 1749, diſmiſſed the * 
. but without coſts. 


From this 0 of diſmiſſion the preſent appeal was brought, 
and os behalf of the appellant it was argued, that though the 
wills were of different dates, they were by the republication of 
the firſt will on the day of executing the ſecond, vis. the gth 
of December, and the republication again of both by the two co- 


dicils of the 10th of December made, and muſt be confidered in 
law as if executed on the ſame day. That though all the wit- 
neſſes to theſe wills and codicils were examined in a ſuit brought 


to preſerve their teſtimony, when the tranſaction was recent, 
and the poſteriority of the execution of them might, if ever, 
have been aſcertained, yet every one of the witneſſes was ſilent 
as to this point, and that notwithſtanding it was of great im- 
portance (even ſuppoling the validity of either of the wills did 
not depend upon it) to Lord A/tham, the plaintiff in that ſuit, 


to eſtabliſh by proof the poſteriority of one of theſe wills, he be- 


ing, on the death of Earl Arthur IN iſſue, entitled to an 
- cſtato 
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execution; and uncertainty as to this point, makes every one of 
thoſe teſtamentary acts void, between which ſuch uncertainty - 
exiſts, as far as the diſpoſitions in each are contrariant to the 
other; and as a latter will revokes a former, ſo two contrary 
wills executed together muſt revoke each other, and let in the 


no ground to preſume, that he intended it more for one per- 


date was laſt executed, ſuch codicil muſt eſtabliſh that will to 
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eſtate for life only under one, and to an eſtate tail under the 
other. That poſteriority of execution, or the being the /aft will 
of a teſtator, is as eſſential a property to a valid teſtament, as due 


heir, unleſs one or the other can be proved to be the laſt exe- 
cuted ; the heir being the perſon on whom the law caſts the 
eſtate, till a plain intent in favour of a certain deviſe in a will 
duly executed, and having all the eſſential properties of a legal 
teſtament, is made to appear. This principle, that two wills 
executed at one and the ſame time are void for uncertainty, is 
eſtabliſhed by many clear and expreſs authorities, both in the 
civil and canon law, from whence the common law of 'England 
derives it notions as to the property of teſtaments ; with this 
difference only, that as the common law of England favours the 
heir more than any other law, ſo it requires in every reſpect greater 
certainty in wills, and will not ſuffer ſuch heir to be diſinherit- 
ed, even by probable implications or conjectures. That till the 
fact of poſteriority is made to appear, it remains abſolutely un- 
certain to whom the teſtator has given his eſtate ; and there is 


ſon than another: But if any ſuch preſumption could be col- 
lected from the wills or codicils now in queſtion, it could not 
alter the caſe, becauſe which ever of theſe codicils of the ſame 


which it was a codicil ; and conſequently the laſt execution was 
a mere matter of fact, and could not be made out from any con- 
jectures drawn from the probable intent of the teſtator in favonr 
of either deviſee, ſuch conjectures not tending to prove which 
was in fact the laſt will, but only which will the teſtator would 
probably execute over again, if he was living; whereas the diffi- 
culty aroſe from the uncertainty of a fact, which, if proved, 
mult give the will that was actually laſt executed the preference, 
independent of any intent ariſing from the wills themſelves, and 
which fact was abſolutely neceſſary to be proved, to give either 
will any intent or operation at all, That as all theſe wills and 
codicils were conſiſtent in the limitations to Earl Arthur and 
his iſſue, tlie appellant's title as heir at law did not ariſe till there 
4 was 
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was a failure of thoſe limitations, immediately after which he 
proſecuted his right ; ſo that if the facts were grown leſs capable 
of proof by the length of time, there was no ground, from any 
Jaches in him, to ſupply ſuch defect by inference or conjecture, 
it having been always in the power of thoſe claiming under theſe 
wills, and who it was plain were long ago appriſed of theſe de- 
fects, to have made out this matter by proper proof, in caſe it 
ever could have been preved. There was therefore more reaſon 
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to preſume, that the witneſſes themſelves, before whom ſuch 


inſtruments are ſeldom or never read over, did not know which 
of the two inſtruments, executed on the ſame day, they firſt or 
laſt atteſted, and conſequently, that this fact was originally as 
uncertain as it was now; than to preſume that any advantages 
to the deviſees had been loſt by length of time. That every 
queſtion concerning the execution and validity of a will, under 


which any legal or equitable eſtate in land is claimed, is properly 


and only triable at law; courts of equity do not ſo much as ex- 
amine into, or relieve againſt a will obtained by fraud, nor ever 


eſtabliſh a will by which a truſt only is deviſed, without a trial, 


if deſired : Therefore, as the deviſe under which the reſpondents 
claimed, had never been admitted by the heir of the teſtator, or 
tried at law, the appellant had at leaſt a right to ſuch a trial; 

but which by the preſent decree he was debarred of, For in 
order to have a legal trial, the appellant, under the circumſtances 
of this caſe, was obliged to come into a court of equity; the le- 
gal eſtate being in a third perſon, all the title deeds,in the poſ- 
ſeſſion of the reſpondents, who might ſet up what ſatisfied terms 


they Need, and the whole doubt ariſing upon the deviſe of the 


truſt. 


On the part of the reſpondent the Earl of Angleſey, it was 
contended, that there appeared a clear and uniform intention in 
the teſtator, to tranſmit his eſtate to the male branches of his 
family, and to exclude his heir at law, who was a female, and 
amply provided for by a portion of 12, ooo. under ſettlement, 
and a legacy of 3000. repeatedly given her by the wills of the 


14th of May and gth of December, and which legacy ſhe ac- 


cepted under thoſe wills in her life time. That the ſeveral wills 


and codicils were meant only as duplicates of each other, and to 
be conſidered as one will to effectuate this intention: For the 
codicil of the 2d of January referred to one laſt will only, and 
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the revocation of former wills was inſerted in the firſt will of 
the 14th of May, and omitted in every one of the ſubſequent 
inſtruments. That the appellant's bill admitted the due execu- 
tion of all the wills and codicils, and the preſent impoſſibility 


of proving by living evidence, the priority or poſteriority of 


them, was not to be imputed to the reſpondents, but to the ac- 
quieſcence of the heir at law for 50 years, till all the witneſſes 
were dead; and which acquieſcence was equal to an expreſs ad- 
miſſion of the validity of the different wills and codicils. That 
theſe inſtruments all concurred in the appointment of the ſame 
objects to take, and in the diſheriſon of the heir at law; and the 
limitations in the will of the 14th of May, were preſerved i in 
every one of the ſubſequent wills and codicils, with this dif- 


ference only, that Richard Lord Altham having died after the 


making of that will, the teſtator, by the will of December fol- 
lowing, changed the eſtate tail limited to the firſt ſon of Richard 
Lord Altham by the will of May, to an eſtate for life in his firſt 
ſon Artbur, with remainder to his firſt and other ſons, in order 
the more effectually to. ſecure the remainders to the firſt and 
other ſons of his father. But having in the will of December 
omitted the limitations to thoſe other ſons, he, 'to ſupply that 
omiſſion, by a codicil of the ſame date, ſet up the will of 
May, that is, ſet up thoſe limitations, which was the only point 
in which the two wills differed ; and therefore the limitations 
contained in the will of May, which were omitted in that of 


. December, could not be conſidered as limitations inconfiſtent 


with thoſe contained in the latter will, but as limitations added 
to them, there being no limitation in the will of December; 
which was not contained in the will of May, ſave only the altera- 
tion of the eſtate limited to Arthur Lord Alrham. The teſtator 
having alſo an intention, that Lord Arthur ſhould take the leſſer 
eſtate limited to him by the will of December, and not the greater 
under the will of May, he, by the codicil of the 10th of De- 
cember, (et up and eſtabliſhed both wills, and theſe codicils were 
to be conſidered as one inſtrument eſtabliſhing two wills, in the 
intention of the teſtator perfectly conſiſtent, and which might. 
be made ſo by conſtruction ; and the codicils of the 2d of Fanu- 
ary, reciting, that the teſtator had made his laſt will, were an evi- 
dence, that he looked on both wills as conſiſtent, and as one will. 
For if theſe codicils of the joth of December, importing an exc 
preſs intention to eſtabliſn the | two wills, were not good for the 


purpoſe 
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purpoſe ſo expreſſly intended, they could not be good for a pur- 
pole contrary. to that intent, but ought rather to be void, and leave 
the wills and former codicils to ſtand as they could, independent 
of thoſe codicils: The rule being, that a ſubſequent will, not 
ſufficiently executed to operate as ſuch, ſhould, not revoke a prior 
will. That the ſuppoſed inconſiſtency between the two wills, 
reſted only in a ſingle limitation, Which was the limitation to 
Arthur Lord Altham and his iſſue, intervening between the 
two limitations to Earl Arthur and his iſſue, and to Charles An- 
neſey and his iſſue; and though this intervening limitation might 
be void on account of the inconſiſtency, yet the wills would not 
be void in the whole, but in the limitation only wherein they 
differed; conſequently, the limitation to Charles Anneſley in 
both wills, muſt take place immediately on the determination 
of the eſtate limited to Earl Arthur and his iſſue. That of ne- 
ceſſity one of the two wills muſt be intended to take effect as the 


laſt will of the teſtator, and the different deviſees in each, were 


the proper and only parties to diſpute the queſtion between both, 
which was prior, or which poſterior, in reſpect of the original 
execution or ſubſequent confirmation; either of the wills being 
ſufficient to exclude-the heir at law. That if all theſe wills and 
codicils were now void, upon the ſuppoſed ampoſhbility of prov- 
ing which was the laſt, they were ſo 49 years ſince, immediately 
upon the death of Earl James the teſtator, and Earl Arthur had 
no more right to enter and enjoy, than the ſucceeding remain- 
der-men; but the eſtates muſt have immediately veſted in the 
heir at law, the appellant's mother; and yet the poſſeſſion had 
ever ſince gone according to the wills and .codicils without in- 
terruption, till the appellant's original bill in 1745. That his 
mother had full notice and repeated opportunities to aſſert the 
right now inſiſted on; ſhe reſided from her birth till her death 
in England, where great part of the deviſed eſtates lay, and where 
the deviſees principally reſided ; ſhe ſurvived the teſtator upwards 
of thirty years; was a party to the ſuit inſtituted for the ſole 
purpoſe of proving his wills and codicils, and to other ſuits for 
the ſale of part of the ſame eſtates; had again further notice, by 
the public act of parliament for exemplifying the wills and co- 
dicils, and received her legacy given her by the two wills; and 
both them and the codicils were at different times under the 
conſideration of, and received a ſanction as well from the ſpiri- 
tual and temporal courts, as the legiſlature itſelf. But if theſe 
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wills and codicils were void, no decree could have been made 
between the Earl and Charles Anneſley, and yet ſuch a decree 
had been made, and afterwards eſtabliſhed by an order of the 
Houſe of Lords; recoveries had been ſuffered, and further ſet- 
tlements made in conſequence of that decree, and proviſions 
carved out for families and creditors, of which creditors only 
one had been made a party to this ſuit, and his anſwer not re- 
plied to; and as to him, it was neirher admitted or proved, that 
the appellant was the heir at law of the teſtator. 


The ſame arguments in ſubſtance, were urged on the behalf 
of the other reſpondents, Lady Levynge and Mr. Whyte. 


After hearing counſel on this appeal upon the 12th, 1 zth, and 
14th of June 1751, it was propoſed to aſk the opinions of the 
judges, as to ſome points of law; and accordingly the judges 
preſent were directed to deliver their opinions te the houſe on 
the following queſtions, viz. 1ſt. Whether if the will of the 
«© 14th of May was proved to be confirmed after the will of the 
<« gth of December, or the will of the gth of December after the 
„will of the 14th of May, the whole eſtate would not go ac- 
* cording to the limitations in the will ſo laſt confirmed? 
« 2d. Whether two inconſiſtent wills of the ſame date, neither 
of which can be proved to be laſt executed, are or are not, by 
«© the common law of England, void for uncertainty, ſo far as 
* they are inconſiſtent, and will let in the heir? zd. Whether 
« the limitations in the wills of the 14th of May and gth of 


December, under which the reſpondents claim, are or are not 


“void for uncertainty ?” Whereupon the Judges deſiring ſome 
time might be allowed them for that purpoſe ; it was oRDERED, 
that the further conſideration of this cauſe ſhould be adjourned 
to Tueſday then next, and that the Judges ſhould then deliver 


their opinions upon the ſaid queſtions. 


| Accordingly, on Tuęſday the 18th of June, the Lord Chief 
Baron of the Court of Exchequer delivered the unanimous opi- 
nions of the Judges, as follows; vis. As to the firſt queſtion, 
* If the will of the 14th of May was proved to be confirmed 
* after the will of the gth of December, without any other cir- 
** cumſtance; or if the will of the gth of December was proved 
to be confirmed after the will of the 14th of May, without 

TDI | A 


Caſes in warliament, 


« any other circumſtance ; the whole eſtate compriſed in the 
« will ſo laſt confirmed, would go according to the limi- 
« tations in that will. As to the ſecond queſtion, That two 
« jnconſiſtent wills of the ſame date, neither of which can be 
« proved to be laſt executed, are by the common law of Eng- 


„and void for uncertainty, ſo far as they are inconfiſtent; and 


« will let in the heir, if no a& of the teſtator ſubſequent to the 
« wills has explained them, ſo as to reconcile what otherwiſe 
« would appear inconſiſtent. And as to the third queſtion, 
% That the limitations in the wills of the 14th of May and gth 
« of December, under which the reſpondents claim, are not void 
« for uncertainty, becauſe the wills and codicils are to be taken 


1751. 


« together as one teſtamentary diſpoſition ; and that in this 


„light, the will of the gth of December reduced the eſtate tail 
given to the firſt ſon of Richard Lord Altham, to an eſtate for 
„life to him, by the name of Arthur Lord Altham, with re- 
© mainder to the firſt and every other ſon of his body in tail 
„male, with remainder to Charles Anneſley in ſtrict ſettlement ; 
ee but the codicil of the gth of December, eſtabliſhes the will of 
« the 14th of May, and revives and ſets up the deviſes to the ſe- 
* cond and every other fon of Richard Lord Altham in tail 
* male ; and upon both wills taken together, conſtruction is to 
* be made in the ſame manner, as if the deviſe to Arthur Lord 
« Altham for life, with remainder to his firſt and every other 
s ſon in tail male, had been actually inſerted in the will of the 
th of May; and this the more clearly appears, in as much 
as the two codicils of the 1oth of December confirm the will 
* of the 14th of May, one of them i in expreſs words, the other 
* by confirming the codicil of the gth of December, which 
confirmed the will of the 14th of May. And that upon the 
„hole, the Judges were all of opinion, that the truſt of the 
< eſtate in queſtion was well deviſed in remainder, to the reſpon- 
dent Richard Ear! of Angleſey.” Y. 


Whereupon it was ORDERED and ADJUDGED, that the ap- 


peal ſhould be diſmiſſed, and the decree therein complained of 
affirmed. * 


Vor. V. | Q | The 


DzcREE 
affirmed. 
Jour. Vol. 27. 
p. 386—92. 
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Earl of Kerry and 'Lixnaw, in the A ph 
Kingdom of Treland, an Infant, by | PEO 
his Guardian and next friend, 


J 
The Right Honourable John: Pezty, Lord 
Viſcount Fitz- Maurice. — 


ö Reſpondent. 


11th March, 1752. 


ILLIAM Lord KERRY (the appellant's great grand- 


father) by articles, dated 17th of December 1692, between 
himſelf and Thomas Fitz- Maurice, his eldeſt ſon, , of the one part, 


and Elizabeth, Lady Shelburne, Charles, Lord Shelburne, and Ann 
Petty, of the other part, in conſideration of a marriage then in- 
tended between the ſaid Thomas Fitz- Maurice and Ann Petty, 
and of a portion of 10, ooo J. agreed to be paid with her; cove- 
nanted, before the 1ſt of June then next, to convey all his manors, 
lands and premiſes, to the uſe of himſelf and his heirs, till the 
marriage; and afterwards, as to the town and lands of L:fowbyll, 
Dromlegagh, Bally Mac Fordan, Cregane, and ſeveral other deno- 
minations therein particularly mentioned, ſituate in the baronies 
of Clanmorris and Iraghty Connor in the county of Kerry, to the 
uſe of the ſaid Thomas for life, remainder to the uſe of the faid 
Ann for life, as her jointure, and in lieu of dower ; and as 
to all other the premiſes, to himſelf for life, remainder to the 
uſe of the ſaid Thomas for life; remainder to truſtees to ſupport 
contingent remainders ; and after the deaths of the ſaid Lord 
William, Thomas and Ann, the whole to the uſe of the firſt 
and other ſons of the ſaid marriage, in tail male with divers re- 
mainders over; with a power to Lord William, to charge any ſum 
not exceeding 3000 J. for his younger children, or payment of 
his debts.—Alſo a power to Thomas, to charge 4000 J. for his 


younger children, with ſuch yearly maintenance for them as he 
ſhould think fit, not exceeding 100 J. a year to each, and 500/. 


per ain. as a jointure to any other wife: And it was agreed, 


that Lord and Lady Shelburne ſhould, before the 25th of March 
then next, pay 6000 J. part of the ſaid portion, to truſtees, to 
be laid out in the purchaſe of lands of inheritance, or on mort- 
gage till ſuch purchaſe ; and that the lands ſo purchaſed, ſhould 
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be conveyed, and the intereſt of the faid 6000 J. paid to the ſaid 
Thomas for life; remainder to the ſaid Ann for life; remainder 


to the firſt and other ſons of the ſaid marriage in tail male; re- 


mainder to the daughters in tail; ; TON to the right heirs 
of the ſaid Thomas. 


The marriage ſoon afterwards took effect, and by indentures 
of leaſe and releaſe, dated the 28th and 29th of March 1693, 
Lord William, and Thomas his ſon, in conſideration of the 
marriage, and in purſuance of the articles, conveyed all the 
lands therein, and in the articles mentioned, to the ſeveral uſes 


therein expreſſed ; and by this ſettlement, a term of 60 years was 


limited to truſtees from the death of the ſaid Thomas, upon 
truſt to raiſe 4000/. for the daughters and younger ſons of the 
marriage, with 200 J. a year for their maintenance in the mean 


time. And power was reſerved to Lord William, by deed or 


will, to charge any ſum not excceding 3000 J. for hie younger 
children, or for payment of debts. 


By indenture, dated the 18th of January 1696, Lord William, 
in execution of this power, demiſed ſeveral of the lands in 
ſettlement, to truſtees for 999 years, to commence upon his 
death, upon truſt to raiſe and pay to his ſecond ſon William 
8 and in the mean time, 300 /. * ann. for his maintenance. 


Soon afterwards Lord William died, 1 the ſaid Thomas 
his eldeſt ſon, who thereupon became baron, and afterwards 
Earl of Kerry, and entitled to the whole eſtate as tenant far life, 
with remainder to his firſt and other ſons in tail male. And in 
October 1707, he paid his brother William the ſaid 3000 J. with 
intereſt, to the amount of near 1000 /, more 


Earl Thomas had iflue by the Lady Ann his wife, William 
his eldeſt ſon, Thomas his ſecond ſon, and the reſpondent his 
third ſon, and three daughters, Ann, Arabella, and Charlotte; 
and in 1712 he married his daughter Ann to Sir Maurice Croſbie, 
and gave her a portion of 2000 J. out of his own pocket; and 
in 1707, ſent his eldeſt ſon William, then about 13, to Eton 
college, and there expended on him 400 J. a year for five years ; 
and from thence, in 1712, removed him to Oxford, where he 
remained at an expence of 600 J. a year, till the end of 1714, 
when he grew profuſe, neglected his Kudies, and at laſt quitted 


the 
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the univerfity without his father's conſent. Being afterwards 
of age, and deſirous of going into the army, he prevailed upon 
Lord Cadogan, a near relation of his, to preſs his father to pur- 
chaſe for him a company in the guards ; but as Earl Thomas had 


juſt given his daughter Ann a portion, which took away all his 


ready money, and had four younger children unprovided for, and 
as the income of his eſtate-did not then exceed 2250 J. per ann. 
his lordſhip for ſome time refuſed to comply; but it being 
propoſed, that upon ſach purchaſe the family eſtate ſhould be 
new ſettled, and particularly, that (in regard the eſtate had ſince 
1692 advanced from about 1200/. to 2250 J. a year, and was 
likely to riſe much higher) the proviſion for the earl's unmarried 
younger children ſhould be enlarged, and that William the eldeſt 
ſon fhould be made tenant for life; and, in conſideration of a 
manſion-houſe, offices, gardens, -deer-park and other improve- 
ments made on the eſtate by the earl, he ſhould be diſcharged 
from his agreement for laying out the 6000 /; he was on theſe 
terms, prevailed upon to pay zoo0 J. for the purchaſe of the ſaid 
. | 


And accordingly, by indentures of leaſe and mY dated, the 
Toth and 11th of May 1716, between Earl Thomas: and his ſaid 
fon William of the firſt part, Sir Thomas Veſey, Biſhop of, Offory, 
and Thomas Burgh, Eſq; of the ſecond part, Robert Doyne and 
Jobn Pratt, Eſqrs. of the third part, and Sampſon Cox, and 
Marcus Dowley, Eſqrs. of the fourth part; in conſideration of 
the ſaid 3000 J. and for ſettling the premiſes in the name and 
blood of the family, and for making a further - proviſion for 
Earl Thomas's younger children, Sc. the earl and his fon Wil- 
ham conveyed the premiſes mentioned in the articles of 1692, 
and the ſettlement of 1693, to the Biſhop and Mr. Burgh and 
their heirs, to the uſe of Earl Thomas for life, without impeach- 
ment of waſte; remainder, as to part, to the ſaid Ann his lady 
for life; remainder, as to -part, to .the uſe of the ſaid Robert 
Doyne and John Pratt for 500 years, for raiſing any fum not 
exceeding 3000 J. a- piece, as Earl Thomas ſhould appoint, for 
the portions of his younger ſons and daughters, to be paid them 
by ſuch proportions and at ſuch times, as he ſhould by deed or 
will direct; and for want thereof, then the ſaid Tons and daugh- 
ters to have 30007. a- piece at their ages of 21. And as to other 
parts of the premiſes, viz; Liftowhill, and the commons thereof, 
Dromtegago, Bally Mac Jordan, Banemore, Ballygarott, Beale and 
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Pullogh, to the uſe 'of the ſaid Robert Doyne and John Pratt — 


their executors and afligns, for two ſeveral terms of 21 years, 
to commence, as to part, from the death of Earl Thomas, and as 


to the reſt, from the death of him and his lady; upon truſt to 


permit all perſons to whom Earl Thomas ſhould. ſell any of the 
woods, timber or underwood thereon, to fell and carry the ſame 
away. And ſubject to theſe ſeveral terms, and'to the jointure 
of Lady Kerry, the whole eſtate was limited to the uſe of the 
ſaid William for life, remainder to his firſt and other ſons in tail 
male, with remainders over to Thomas and John Fita- Maurice, the 
ſecond ana third ſons of Earl Thomas ſucceſſively, and to their 
firſt and other ſons in tail male; remainder to the right heirs 
of Earl Thomas; with power to the ſaid William and his brothers 

reſpectively, when in actual ſeiſin, by deed or will to ſettle 


jointures not exceeding 600 J. a year, and to make leaſes; and a 


proviſo for extinguiſhing ſuch power of ſettling jointures, if 
cither of them ſhould, in the life-time of Earl Thomas, marry 
without his conſent under his hand and ſeal. And after reciting, 
that Earl Thomas had expended great ſums in building and furniſh- 
ing a very large manſion-houſe, &c. and making other improve- 
ments at Lixnaw, and had walled in a park and gardens adjoin- 
ing, and that 6000 J. was, by the articles of 1692, agreed to be 
laid out in a purchaſe, or at intereſt; the ſaid Yilham, in conſi- 
deration of thoſe improvements, and of the 3000 J. paid him as 
aforeſaid,” did for himſelf, his heirs, executors, &c. ' releaſe 
to Earl Thomas, his heirs, executors, &c. and to the heirs, exe- 


cutors, &c. of Lord and Lady Shelburne, all claim and demand 
to the ſaid 6000/7. and to all lands or hereditaments, which 


by the ſaid articles were intended to have been purchaſed there- 
with; and covenanted, that neither he or his heirs ſhould com- 


mence any action or ſuit upon the ſaid articles, concerning the 


ſaid 6000 J. 


n 


In Trinity Term 1716, Earl Thomas and his ſon William, in 


purſuance of a covenant in this laſt ſettlement, joined in a com- 
mon recovery; and ſoon after, Thomas Fitz-Maurice, the ſecond: 


ſon, died an infant and without iſſue. 


In Auguſt 1725, Earl Thomas married his daughter Arabella, 
with Arthur Denny, Eſq; whoſe circumſtances requiring ready mo- 
ney, for the payment of his and his father's creditors, the Earl ad- 
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vanced for that purpoſe 4000 J. as bis ſaid daughter's s marriage- 


em: oP portion, inſtead of ſecuring the 3000/7. which his had power to 


charge for her on his eſtate, by virtue of the ſettlement of 1716. 
But, intending to keep that charge on foot, for the benefit of 
the reſpondent his youngeſt ſon, by indenture, dated by miſtake 
the 8th of April, 1725, inſtead of the 8th of April, 1726, be- 
tween the Earl of the one part, and the reſpondent of the 
other; reciting, that the Earl had ſome time before paid his 
ſaid ſon 3000 J. in part of the portion he deſigned for him, 
and that his ſaid ſon had lent him the ſaid 3000 1. to be paid as 
a portion with his ſaid daughter Arabella, and that the Earl was 
by the ſettlement of 1716, impowered to charge 3000 J. a-piece 
for the portions of his younger children ; the Earl covenanted, 
that he would, by deed or will, ſecure the ſaid 3000 J. to his ſaid 
ſon, either by leaving the ſame as a charge affecting the premiſes, 
which by the ſaid ſettlement he was impowered to incumber for 
the portion of his ſaid daughter Arabella, or any other of his 
children, or in any other manner as counſel ſhould adviſe: And 
the reſpondent covenanted, not to demand any intereſt which 


| ſhould growdue for the money during the Earl's life. 


The Earl alſo intending the woods growing on his eſtate, as 
a further proviſion for the reſpondent, by deed dated the 22d of 


June, 1726, reciting the ſettlement of 1716, and his power 


thereby over the wood-lands, in conſideration of 100 J. paid him 
by the reſpondent, and in execution of his ſaid power, and in 
order ta make a further proviſion for him, the Earl conveyed to 
him all the woods on the lands of Dromlegagh, Bally MacFor- 
dan, Beale, Liftowbill, Cleverough and Banemore ; with liberty, 


during the terms of 21 years thereof limited to Doyne and Pratt, 
to fell and carry away the ſame. | 


Earl Thomas, by his will dated the 22d of April, 1749, re- 


citing, that he had by deed granted to the reſpondent ſome of his 


woods, but not then having an opportunity of ſeeing what 
particular woods he had granted him, did, for greater certainty, 


bequeath to him all his woods and underwoods on Dromlegagh, 


Bally Mac Jordan, Broomederaugh, Tullamore and Pullogh, Agath- 
rogbis, Cleaveragh, Liſtoupbill, Banemore and Ballygarrott, Beale and 
Drummerrin, which denominations comprehended all the wood- 


lands 
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lands on the eſtate; and he thereby appointed 3000 /. a- piece for 
the reſpondent and his ſiſter, Lady Charlotte, who had intermar- 
ried with Sir Jobn Coltburſt, and charged the faid portions on 
the lands chargeable therewith by the ſettlement of 1716, and 
made the reſpondent ſole executor and d refiduary legatee. 


On the death of Earl T. . which happened in March 1741. 
the reſpondent by force of the ſaid deed of the 8th of April, 
1725, and of the Earl's will; became entitled to Lady Arabe//a's 
3000 J. with intereſt from the teſtator's death ; and by force of 


the deed of the 22d of June, 1726, and of the ſaid will, he alſo 


became entitled to all the woods on the eſtate, compriſed in the 
ſaid truſt terms of 21 years; and tiſereupon the ſaid William, 
then Earl of Kerry, by virtue of the ſettlement of 1716, entered 
upon, and held the family eſtate to the' time of his death in 
April 1947, without having once, either in his father's life-time 
or afterwards, complained of that ſettlement ; but, on the con- 
trary, complied therewith in all reſpects, and particularly in the 
following remarkable inſtances :—Firſt, Being about to marry 
in his father's life-time without his conſent, he, by articles pre- 


vious thereto, dated the 28th of June, 1738, reciting the ſet- 
tlement of 1716, and the power to him thereby reſerved to ſettle 


2 jointure when in poſſeſſion, covenanted to ſettle 600 J. a year 
on his intended wife for her jointure.—Secondly, After his fa- 
ther's death, he by a ſettlement, dated the 19th and 2oth of 
Auguſt, 1742, in execution of the ſaid articles and power, ſe- 
cured to his Lady, a part of the eſtate of 600 J. a year for her life. 

— Thirdly, It being apprehended, that as Earl William had mar- 
ried without conſent, the ſaid jointure was not warranted by the 


{ſettlement of 1716, he obtained a private act of parliament in 
Ireland, whereby reciting the articles of 1692, and the covenant. 
for laying out the 6000 J. and that the ſame had not been laid 


out, and that Earl William had, by his father's agreeing to ad- 
vance 30007. to purchaſe for him a commiſhon in the army, 
been induced to come into the ſaid ſettlement of 1716, and for the 
reaſons therein mentioned to releaſe Earl Thomas, and Lord and 


Lady Shelburne from the ſaid 6000 J; and allo reciting the ſaid 


ſettlement of 1716, and particularly the clauſes for enabling Earl 
Thomas to charge the eſtate with portions of 3000 J. a-piece for 
his daughters and younger ſons, and for enabling the ſons to 
ſettle jointures; and that Earl William had married without con- 
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ſent, and that therefore the ſaid ſettlement upon his Lady could 
not be rendered effectual without the aid of parliament : It was 
enacted, that all deeds then executed, or after to be executed, 
and the will made, or to be made by Earl William, purſuant to 
the ſaid power in the ſettlement of 1716, ſhould be valid, as if 
he had married with conſent, and had then been in poſſeſſion, 
and his father dead; any thing in that ſettlement to the con- 
trary notwithſtanding. To which act of parliament the appel- 
lant, by his uncle and next friend on his mother's ſide, and the 
reſpondent and his two ſons were conſenting.—Fourthly, Earl 
William, after the death of his father, paid the intereſt of the 
faid portions of 3000 J. a- piece appointed for the Lady Charlotte 
Colthurſt, and the reſpondent as aforeſaid. —And laſtly, Earl 
William, by his will, reciting the ſettlement of 1716, and his 
powers of charging a jointure of 600 J. a year for his wife, and 
4000 J. for his younger children, in execution of thoſe powers, 
confirmed the ſaid jointure of 600 J. a year by him before ſettled 
on his Lady, and charged the ſaid eſtate with 4000 /. for his 


dau ghted the Laa Ann. 


In Aprit 1747, Earl William died, leaving iflue the appellant, 
his only ſon, and the faid Lady Arn, his only daughter, both 
infants ; and thereupon the Counteſs of Kerry, his widow, whom 

he had by his will appointed guardian of his ſon during her vi- 
duity, and ſole executrix, by virtue thereof, poſſeſſed herſelf of 


the Earl's real and perſonal eſtates. 
| | 62 
The Counteſs refuſing to pay the reſpondent the 3000/.: pro- 
vided by the ſettlement of 1716, for the Lady Arabella, and 
agreed to be ſecured to him as aforeſaid, or the intereſt thereof, 
or to ſuffer him to cut down the weods growing on two parcels 
of land called Cregane and Ballygonloge, claimed by him as ſub- 
denominations or parts of the lands called Dromlegagh, Bally 
Mac Jordan, and Liſtoubill, compriſed in the ſaid terms of 21 
years; the reſpondent, in Hilary Term 1747, filed his bill in the 
Court of Exchequer in Ireland, againſt the appellant, the ſaid 
Counteſs as his guardian, and as executrix of Earl Milliam's will, 
the Lady Arabella Denny, the Reverend Barry Denny, admini- 
ſtrator of Arthur Denny her deceaſed huſband, and Henry Har- 
grave, as adminiſtrator of John Pratt, the ſurviving truſtee of 


the ſeveral terms for payment of the ſaid 3ooo /. and intereſt 
2 from 


Caſes in Parliament. 


from the death of Earl Thomas; praying, that the ſame might 
be a charge in the reſpondent's favour, on the lands by the ſet- 
tlement of 1716 made chargeable therewith ; and alſo to be de- 
creed the woods, which by the true intent of that ſettlement, 
were compriſed in the ſaid terms of 21 years, with power to cut 
down and diſpoſe thereof during thoſe terms; and for an injunc- 
tion, in the nature of a writ of eſtrepment, to ſtop the cutting of 
the ſaid woods, and for general relief. 


The appellant, and alſo the counteſs, by their anſwer, infilt- 
ed, that by the ſettlement of 1716, Earl Thomas had but a bare 
power to charge the lands with gooo/. for the Lady Arabella, 
and never did any act that could amount to an execution of that 
power in her favour; and that the deed of the 8th of April, 1725, 
neither did nor ought to induce any charge upon the lands com- 
priſed in the 500 years term. And after ſetting forth the ar- 
ticles of 1692, and ſettlement of 1693, and the covenant for 
laying out the 6000/, the appellant alledged, that Earl Thomas 
had denied his ſon, the appellant's father, a reaſonable mainte- 
nance, and that taking advantage of his diſtreſs, he had forced him 
into the ſettlement of 1716, and therefore infiſted, that the ſaid 
ſettlement ought to receive the ſtricteſt conſtruction. He alſo 
inſiſted, that the reſpondent was not entitled to the woods on 
Cregane and Ballygonloge, as being grand denominations, and not 
ſub-denominations, or compriſed in the ſaid terms of 21 years. 


The other defendants having anſwered, and the Gauſs bing 


at iſſue, witneſſes were examined on both ſides. I hole for the 
reſpondent fully proved the ſettlement of 1716; the payment 
of 4000/. by Earl Thomas to Arthur Denny, as the portion of 
Lady Arabella; the deed of the 8th of April, 1725; the de- 
clared intention of Earl Thomas, to give the reſpondent the 3oool. 


of the money by him advanced for her portion; and that the 


ſub-denominations, and parts of ſome of the capital or grand 
denominations compriſed in the ſettlement of 1716. 


The appellant examined ten witneſſes to prove, that Cregane 


of theſe witneſſes the firſt three, upon being croſs examined, 


provided by the ſettlement of 1716, for Lady Arabella, in lieu 


parcels of wood-land called Cregane and Ballygonloge, were 


and Ballygonloge were capital and not ſub-denominations : But 


Vor. V. * 8 appeared 
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appeared to have made, at the inſtance of the appellant's agent 
and one of his witneſſes, extrajudicial afhdavits, which the agent 
afterwards ſhewed them before their examination in the cauſe, 
for their inſtruction ; and four other of the witneſſes appeared, 
by their own confeſſion, to be of the loweſt and moſt indigent 
Claſs. 


Pending this cauſe, the appellant, by his next friend, fileda 
croſs bill againſt the reſpondent, to which he made his mother, 
as executrix of Earl William, a party; and therein charged the 
articles of 1692, the ſettlements of 1693, and 1716, and all the 
other matters contained in his anſwer : And after ſetting forth 
the covenant for laying out the 6000/. in the purchaſe of 
lands, charged, that Earl Thomas had prevailed on Lord and Lady 
Shelburne to pay the ſame to him, upon aſſurances that he would 
lay the ſame out in a purchaſe; and that he had accordingly, 
ſoon after, made ſeveral purchaſes in the county of Kerry, and 
elſewhere. —That no houſe was built by Earl Thomas, but only 
a ſmall addition to an old one.—That Earl Thomas having paid 
with his daughter Arabella a portion of 4000. the ſaid Arthur 


Denny, and Edward Denny his father, or one of them, releaſed 


the 300o/. which the Earl had power to raiſe by the ſettlement 


of 1716, for Lady Arabella's portion; and that the ſaid Edward 
| and Arthur Denny, and Lady Arabella, or ſome of them, exo- 


nerated the eſtate therefrom.— That after the marriage, Earl 
Thomas, in order to revive the ſaid charge on the eſtate, had, in 
1726 or 1727, perfected an appointment of the ſaid 3o00/. to 
the reſpondent, which, though executed ſeveral months after the 
faid releaſe, was antedated.— That if the ſaid 6000/. had been 
laid out in lands, Earl William would have been tenant in tail 
thereof, with remainder in tail to his brother Thomas, and the 
reſpondent ſucceſſively, with a remainder in tail to the Ladies 
Ann, Arabella and Charlotte; and that the ſaid 6ooo/l. was at 
the time of perfecting the ſettlement of 1716, and ſtill ought to 
be conſidered as land intailed accordingly ; and therefore that 
Earl William's releaſe could not take away the appellant's right, 
to have a ſum of money inveſted in lands, equal to the * of 
6000/. laid out, at or in a reaſonable time after Earl Thomas re- 
ceived the ſame. —That Earl Thomas died poſſeſſed of a great per- 
ſonal fortune, of which the reſpondent poſſeſſed himſelf as his 
executor ; and therefore this croſs bill prayed, that the original 
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and croſs cauſes might come on to be heard together, and that 


the reſpondent might be campelled to purchaſe lands of inherit-- 


ance, equal in value to 6o000/. laid out when the ſaid ſum was 
paid to Earl Thomas, and for general relief. 


The reſpondent, by his anſwer, denied his belief of the 
Goool. having been paid to Earl Thomas, upon any afturances of 


his laying the ſame out in a purchaſe ; and ſaid, that as no no- 


tice was taken in the ſettlement of 1693, of the agreement in 
the articles, for laying out the faid 6000/. in lands, he, the re- 
ſpondent, thought it probable, and therefore believed, that the 
ſaid agreement was waived, or varied, by all parties intereſted 
therein, before Earl Thomas's marriage. —That Earl Milliam had 
for a valuable conſideration, and without fraud or compulſion, 


executed the ſettlement of 1716, and thereby releaſed his right 
to the 6000/. and all benefit of the agreement for laying the 


ſame out in lands ; and that Earl Thomas had then built a houſe 
and offices at Lixnaw, and afterwards made additions thereto, 
and had made a deer-park, and walled in large gardens, and made 
great plantations of fruit and foreſt trees, and ſeveral other im- 
provements on the eſtate ; by which, and by obliging his tenants 
to build, plant and make improvements, the lands compriſed in 


the ſettlement were greatly advanced in value, of which the ap- 


pellant from the death of his father had the benefit. — That the 
rents, in 1700, amounted to no more than 14531. 13s, 99. but the 
eſtate was now lett for near 5000/. a year.— He inſiſted, that Earl 
William had power, by fine, to bar his iſſue of the benefit of the 


intended purchaſe, in caſe the ſame had been made, and of all 


right to the ſaid 60007. and the lands to be therewith purchaſ- 


ed; and that as the money was not laid ont, but releaſed by Earl | 


William by the ſettlement of 1716, for 3020/. actually advanced 
for him, by his father, and as the common recovery was ſuffered 
purſuant to that ſettlement, the articles of 1692, and ſettlement 


of 1693, were thereby totally barred and extinguiſhed; and as 


Earl Thomas and Earl William would have had an abſolute power 
over the lands, in caſe the ſame had been purchaſed, the appel- 
lant ought not to be allowed to impeach the ſaid releaſe, which 


the reſpondent inſiſted upon, in bar of the relief ſought by the ap- 
pellant. 5 


Several 
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the death of Earl Thomas, and that the ſame ſhould ſtand a 


T. Clarke. 


A. Forreſter. 
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Several witneſſes were examined on both ſides in the croſs 
cauſe, who all agreed, that Earl Thomas had been at great ex- 
pence in building and improving his eſtate, and that he never 


cut any of his woods, .even-for his own uſe, but bought all he 
had occaſion for. 


Both cauſes came on to be heard on the 7th of November, 
1750, when the court was pleaſed to decree, that the reſpondent 
was entitled to, and ſhould recover the 3000 J. and intereſt from 


charge upon the towns and lands compriſed in the term of 509 
years, purſuant to the ſettlement of 1716, on account of the 
portion provided for the Lady Arabella, and directed an account 
thereof accordingly; and that if within twelve calendar months 
from the time of the report being confirmed, the ſaid principal 
and intereſt, and the growing intereſt, ſhould not be paid to the 
reſpondent, then the ſame ſhould be raiſed by ſale, or mortgage 
of the reſidue of the ſaid term, and that all neceſſary parties 
ſhould join in the conveyance, And it was further decreed, 
that the reſpondent and appellant, ſhould at the next aſſizes for 
the county of Kerry, try the following iſſue, viz. whether the 
lands of Cregane and Ballygonloge, or either and which of them, 
were grand denominations or ſub-denominations, or part of the 
towns and lands of Bally Mac Fordan, Drumlegagb, and L iſlou- 
hill, or of any and which of them; and that the appellant's 
croſs bill ſhould be diſmiſſed without coſts. 


From this decree the appellant thought proper to appeal, in- 
ſiſting, that the ſettlement of May 1716 was obtained from Earl 
William his father, within two months after he came of age; 
when he was deſtitute of ſubſiſtence, and. under the influence of 
parental authority, and was in the nature of it extremely hard 
and unreaſonable: For by the ſettlement of 1693, made in 
purſuance of the prior articles, Earl William was tenant in tail 
of the whole eſtate, ſubject only to a charge of 4000 J. for his 
father and mother's younger children ; whereas, by the ſettlement 
of 1716, he was made to releaſe the 6000 J. which was to be 
laid out in land of which he was to be tenant in tail, as well as 
of the reſt of the eſtate ; - his intereſt in tail was reduced to a mere 
tenancy for life; the eſtate was ſubjected to proviſions of 3000! 
a-piece for every younger child of Earl Thomas and his wife, of 
whom 
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whom there were no leſs than four then living; and Earl 
Thomas was inveſted with a power of ſelling all the wood and 
timber growing on the eſtate, That this ſettlement was ſub- 


miſſion for the ſon's immediate ſupport ; and that a ſettlement 
obtained by a father from his fon upon ſuch hard and unequal 
conditions, deſerved no favour, but every act done under it 
ſhould be conſtrued rigorouſly and ſtrictly, and receive no aid -or 
aſſiſtance in a court of equity. That Earl Thomas's paying Lady 
Arabella's portion, either out of his own money, or with what 
he might borrow from the reſpondent, would not of itſelf, and 


as to make him be conſidered as an incumbrancer upon the 
eſtate: And the deed of the 8th of April, 1725, was not ſuch 
a further act, as made or continued her portion an actual charge 


curing the 3000 f. ſaid to have been lent by the reſpondent ; 
and had Earl Thomas's intent been to charge the eſtate at all 
events with the 3000 J. portion to Lady Arabella, it was im- 
poſſible to aſſign a reaſon why it was not done by him at the 
time of making this deed, it being as eaſy to do it then as to 
enter into ſuch a covenant : But this proved, that he only meant 
to reſerve to himſelf the power of charging or not charging the 
eſtate with Lady Arabella s fortune, according as the circum- 
ſtances of his affairs and family might require ; and as he did 
no ſubſequent act to ſhew his intent of charging the eſtate there- 
with, it ought not to be raiſed upon the appellant, who was ſuf 
ficiently prejudiced by the execution of the large powers con- 
ferred on Earl Thomas by the ſettlement of 17163 and eſpecially 
in favour of the reſpondent, who either did or did not advance 
the 3000 /. for Lady Arabella; if the latter, the covenant was 
merely voluntary; and if the former, he was more than amply 
fatisfied by the large bequeſts to him in Earl Thomas's will. 
That a releaſe of the 22d of October 1737, to Earl Thomas 
from Mr. Denny, of all demands upon the earl and his heirs, and 
their lands and tenements, and the earl's will of the 22d of 
April 1738, afforded further proof that he did not intend Lady 
Arabella's portion ſhould remain a charge upon the eſtate ; for 
had he ſo meant, he would, inſtead of a releaſe of the portion, 
have taken an aſſignment of it from Mr. Denny; and his will, 
reciting the powers given to him by the ſettlement oſ 1716, the 
W. | T | death 


mitted to, in conſideration only of $000 /. laid out in a com- 


without any further act, have ſubſtituted him in her place, ſo 


on the land, but was only a covenant to do a future act for ſe- 
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than the other, which was contrary to all rules of conſtruction, 


the terms, they being expreſsly mentioned in the granting part, 


ſwer to the appellant's croſs bill, that he had received 88000. 
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death of Thomas, one of his younger children, and Lady Ara- 
bella's. marriage, and then only charging the eſtate with 3000 /, 
portion for the reſpondent, without taking any notice of Lady 
Arabella's portion, plainly proved, that he had then in view 
and contemplation, as well the ſettlement, as the eſtate of his 
family with relation thereto, and yet he only charged the eſtate 
with 30007. for the reſpondent's fortune ; and as to the fortunes 


of the younger children, the will put his daughter Arabellas 


marriage upon, the ſame footing with his ſon Thomas's death, 
and therefore charged no portion for either of them. Theſe two 
acts, ſubſequent to the deed of the 8th of April, 1725, evident- 
ly ſhewed, that Earl Thomas did not intend Lady Arabella's for- 
tune ſhould be raiſed out of the eſtate. 


It was alſo contended, that the court ſhould not have directed 
an iſſue as to Cregane and Ballagonloge, but as to them ſhould 
have diſmiſſed the reſpondent's bill; for they were by expreſs 
names, and as diſtin from the other denominations of Bally 
Mac Jordan, Drumlegab and Liſtowill, granted by the ſettle- 
ment of 1716 to truſtees for the uſes therein declared, and yet 
were neither by expreſs names, or by general words compriſed 
in either of the 21 years terms; and it was very hard to ſay, 
that though they were kept ſeparate and diſtinct, in the granting 
part of the deed, they ſhould, in the other part for raiſing the 
terms, be included within, and conſidered as part of other deno- 
minations, from which they were clearly ſeparated in the grant- 
ing part. Thus the words, Drumlegab, Bally MacFordan and 
Liſtowill, muſt be taken more largely in one part of the deed 


and might probably work a wrong, by bringing within theſe 
terms what Earl ham never thought or intended to be com- 
priſed therein; ſince, upon reading the deed of 1716, no body 
would imagine Cregane and Ballogonloge to be compriſed in 


and no ſort of notice taken of them in the terms. That the 
written agreement of the parties was the beſt interpreter of their 
intents, without recurring to extrinſic facts for extending beyond 
their natural import the words of a grant which had already had 
its proper and full effect; the reſpondent admitting by his an- 


for the ſale of part of the wood growing on the appellant's eſtate. 
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Laſtly, that the releaſe of the 6000/7. compriſed in the ſettle- 


ment of 1716, had no reaſonable gonſideration for its ſupport, 


and was liable to the ſame objections as the reſt of that ſettle- 


ment; and this ſum being paid to Earl Thomas, and ſtipulated 


to be laid out in land, could not be affected by the fines and re- 


covery ſuffered by ban and Earl William, ſo as to bar the ap- 


pellant, who claimed as ifſue in tail the lands to be purchaſed 


with that 6000/7; and therefore it was hoped, that the decree 


complained of would be reverſed, the original bill diſmiſſed, 
and ſuch order and decree made on the croſs bill, as ſhould be 
agreeable to the rules of equity and Juſtice. 


On the other fide it was ſaid, that there was no proof, nor 
even the ſlighteſt preſumption ' of Earl William's having been 


brought into the ſettlement of 1716 by fraud, ſurpriſe, diſtreſs, 
or any other undue means; and that from the time of executing 


that ſettlement, to his father's death in 1741, he never ſought to 
be relieved againſt i it, or ever complained of its being any hardſhip 


upon him. That his marriage articles; the ſettlinga j jointure upon 
his lady in purſuance of thoſe articles, and in execution of his 


powers under the ſettlement of 1716, the act of ' parliament, 
and his laſt will, (all which, except the articles, were ſubſequent 
to the death of his father) were ſo many acts expreſsly admitting 
the validity of that ſettlement, and ſo many teſtimonies of his 


free and unconſtrained ſubmiſſion thereto. That after an ac- 


quieſcence of 31 years, and ſo many repeated acts confirming 
the ſettlement of 1716, Earl William could not, were he now 
living, be relieved by a court of equity againſt that ſettlement, 
upon the meer point of inequality in the bargain, or any other 
circumſtance appearing in this cauſe: And if he who was tenant 
In tail, and whoſe eſtate tail was by the ſettlement of 1716, and 
the recovery then ſuffered, turned into a bare eſtate for life, 
whereby he was manifeſtly a loſer, could not be relieved ; much 
leſs was the appellant entitled to relief againſt this ſettlement 
and recovery, who was clearly a gainer by it; as it effectually 


D. Ryder. 


W. Murray. 


ſecured to him the reverſion of à large eſtate, which under the 
old ſettlement Earl Thomas would have had it in his power to 


deprive him of. That the ſmall proviſion made by the articles 


of 1692, and ſettlement of 1693, for the younger children of an 


ancient and noble family, the advanced value of the eſtate from 


1692 to $7.10, and the proſpect of its further adyancing, which had 
atually 
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actually happened, it being now near 5000/7. a year, required 
ſome further proviſion for the younger children; a proviſion in 
ſome degree proportioned to their rank and quality, and the value 
of the family eſtate : And that part of the ſettlement whereby the 
eſtate was ſecured to the iſſue of Earl William, even againſt their 
own poſlible acts, was a wiſe and prudent diſpoſition, being cal- 
culated to ſecure the eſtate to ſupport and go along with the 
honours of the family, and therefore ought to receive all poſ- 
ſible countenance and protection from a court of equity. That 
the bargain between Earl Thomas and his ſon, could not in any 
view of it be called a hard one: The additional charge induced 
on the eſtate for younger children by the ſettlement of 1716, 

was only 5000/4. payable on the death of Earl Thomas, who 


lived to the year 1741; in conſideration whereof, Earl Thomas, 


after having given his ſon a moſt liberal and expenſive education, 
made a moſt honourable proviſion for him by the purchaſe of 
a company in the guards at the expence of 3000 J. laid out up- 
wards of 2 5 years before his death; and the great ſums expend- 
ed by him in the improvement of the eſtate, by which great 
part of it was doubled in its value, ſeemed to be a ſufficient 


conſideration for releaſing the 6000 J. agreed to be laid out in a 


purchaſe, if any conſideration had been neceſſary to render ſuch a 


releaſe effectual. Beſides, the 3000 J. paid by Earl Thomas in 


diſcharge of the 3000 J. incumbrance due to his brother Vil- 
liam, though not mentioned as a conſideration in the ſettlement 
of 1716, muſt be conſidered as an additional conſideration to 
Earl William for coming into that ſettlement, Earl Thomas be- 
ing under no kind of obligation to diſcharge that ſum. And 
as the term of years granted by Lord William in 1696, for ſe- 
curing this 3000 J. was till ſubſiſting ; the reſpondent as exe- 
cutor of his father would be entitled to that ſum, if his father's 


title to it was not extinguiſhed by the ſettlement of 1716. 


That the value of the woods was inconſiderable in the year 1716, 
and the preſent value was owing to the great care and expence 


which Earl Thomas was at in preſerving them. Under the ſettle- 
ment of 1693, he might at any time during his life have diſpoſed 


of all theſe woods as he thought proper, and was under no neceſ- 
fity of preſerving the young growth; ſo that the difference to 
him under the two ſettlements reſpecting the woods, was only 


this, that the ſettlement of ths continued to his executors that . 
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property in and power over them, which he himſelf had in his 


As to the 6000/. mentioned in the articles of 1692, it having 
neither been laid out in a-purchaſe, nor paid to or veſted in truſ- 
tees, or otherwiſe laid out purſuant to thoſe articles; and the 
ſubſequent ſettlement being quite ſilent about the laying out that 
money, and even as to the agreement for laying it out; it afford- 
ed a ſtrong preſumptive proof, that the agreement was reſcind- 
ed or waived by the parties, before Earl Thomas's marriage. That 
there was no other proof of the payment of this 6000/, to Earl 
Thomas, than the reſpondent's admiſſion in his anſwer, that he 
believed the ſame was paid, having ſeen an account of his mo- 
ther's writing, wherein 4000 I. thereof is mentioned to have been 


applied in October 1703, in diſtharge cf bis uncle William's por- 


tion of 30001. and intereſt, charged on the eftate by the ſettlement 
of 1693 ; which application, ſo far as the principal at leaſt, was 
virtually a performance of the agreement touching the 6000 /; 
ſince the extinguiſhment of an incumbrance was equally bene- 
ficial to Earl Thomas's ſucceſſors, as the purchaſe of a new eſtate 
would have been, For if this 6000 J. had been laid out in a pur- 
chaſe, a fine levied thereof by Earl William, would have been 
ſufficient to bar his iſſue; in conſequence of which it was ap- 
prehended, that Earl William's releaſe of the covenant to make 
ſuch purchaſe, and the benefit thereof, was a ſufficient bar in a 


court of Equity to the iſſue in tail, though not to the remain- 
ders, as much as if the immediate remainders in fee had been in 


Earl William. That as the old intail was deſtroyed by the ſet- 
tlement and recovery in 1716, and the appellant muſt now there- 
fore claim under that ſettlement a large eſtate, which his grand- 
father and father might have deprived him of, and given away 


from him as they thought fit; a court of equity ought never to 


ſuffer him to diſpute the validity of the releaſe of the 6000 /. 
contained in a {ſettlement of which he enjoyed the benefit. For 
whoever will claim under one part of a deed, ſhall not diſturb 
or diſappoint any other part of the ſame inſtrument ; and there- 
fore, the appellant ought either to give up his claim to the cove- 
nant, or quit his pretenſions to the eſtate. With reſpect to the 
3000 J. originally deſigned for the portion of Lady Arabella 
Denny, Earl Thomas had, by the ſettlement of 1716, a power, by 


deed or will, to diſtribute the money charged on his eſtate for 
Vor. V. Ss 
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— the portions of his younger children, in what proportions he 
—_ thought proper; ſo that altho' he could not ciſtributg amongſt 
his three younger children, the reſpondent and his two fiſters, 

more than 9000 J. yet he was at liberty to give the whole, or 
what ſhare of it he thought proper, to any one of them. But 
ſuppoſing Earl Thomas had no ſuch power of diſtribution, yet 
as he paid Lady Arabella's portion out of his own pocket, and 
conſtantly declared his intention of giving the 3000 /. charged 

on the eſtate in her favour to the reſpondent, in recompence of 
the ready money which he intended for him, and which he was 
obliged to pay away in part of the portion of Lady Arabella; 
and as he manifeſted ſuch intention ſoon after her marriage, by 
the deed of April 1725; and as Earl Thomas was by the pay- 
ment of this portion a purchaſer thereof in equity, and might 
have diſpoſed of the ſame in what manner. he thought proper ; 
the reſpondent was well entitled to it in equity, under the 
deed*and will of his father. And though he neglected to make 
any charge of the portions of his younger children, in purſuance 
of his power, yet by the expreſs words of the ſettlement of 
1716, the eſtate would have remained charged with 3000 J. for 8 


each of them. 


And as to that part of the decree directing the iſſue, it was 
conceived, that as the lands of Cregane appeared to have been 
enjoyed as part and parcel of Drumlegagh and Bally Mac Jordan 
for upwards of threeſcore years paſt, ever ſince the year 1693, 
or 1694 ; and as Ballygonloge appeared by the articles of 1692, 
by old rent-rolls, and by the abundant teſtimony of credible wit- 
neſſes, to be part and parcel of the lands of Liſtowill; the re- 
ſpondent was the only perſon aggrieved by this order, and the 
appellant had not the leaſt cauſe to appeal therefrom. 


Drcars After hearing dates; on this appeal, it was oni and 
3 ADJUDGED, that ſo much of the decree therein complained of 
p. 679. as directed, that an iſſue at law ſhould. be tried, whether the 
lands of Cregane and Ballygonloge, or either and which of 

them, be grand denominations, or ſub-denominations, or part 
« and parcel of the towns and lands of Bally Mac Fordan, Drum- 

% Jegagh and Liſtowill, or of any and which of them,” ſhould be 

2 and that, inſtead thereof, theſe words ſhould be inſerted, 


2. Whether the lands of Cregane and Ballygonloge, or either 


« and 
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« towns and lands of L. iftowill, Drumlegagh and Bally Mac For- 
« Jan, or any and which of them, in the limitation of the term 
« of 21 years, created in the towns. and lands laſt mentioned, by 
« the indenture of the 11th of May, 1716, according to the 
« true intent and meaning of the faid indenture.” And it was 
farther ORDERED and ADJUDGED, that, with this variation, the 
{aid decree ſhould be affirmed ; and it was further ORDERED, that 
the ſaid Court of Exchequer ſhould give directions ond carrying 
this order and judgment into execution. 


aller Groſſet, Eſq; ee 
General of his Majeſty's Ache 
Cuſtoms at the Port off Rai, 
Leith, in Scotland, J +lo Error. 


Thomas Ogilvie of Bande Mer- 


chant, 


( Deſendan | | 
4 
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N. act was made 8th Ann. c. 13. 2 Fall continging ſeveral 
** impoſitions, additional impoſitions, and duties, upon 


goods imported, and for better preventing frauds in the draw- 


* backs upon certificate goods.” The 16th ſection of which 
act, is as follows :—© And whereas by the laws of this realm, 
« every perſon importing tobacco, and other foreign goods from 
any part of Great Britain, is entitled to a drawback of part of 
* the duties paid or ſecured at the importation thereof; and it 
* hath been found by experience, that great quantities of ſuch 
tobacco and other foreign goods, after they have been ſhipped 
© for exportation, have been privately relanded in this realm; 
* and the remedies already provided by law, have not been ſuf- 
e ficient to obviate a practice ſo very prejudicial to her Majeſty's 
* revenue, and to all fair and honeſt traders in ſuch goods: For 
* the better prevention whereof for the future, be it further en- 
* ated by the authority aforeſaid, That from and after the 27th 
** day of March, 1710, in caſe any tobacco, or other foreign 

goods, contained or ſpecified in any certificate, whereupon any 
ſuch drawback is to > be made, or whereupon any debenture is 


cs to 
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( to be made forth for any ſuch drawback, ſhall not be really 

and bona fide ſhipped and exported (the danger of the ſeas 

© and enemies excepted), or ſhall be landed again in any 
part of Great Britain, unleſs in caſe of diſtreſs, to fave the 
goods from periſhing, which ſhall be preſently made known 
* to the perſon or perſons, which are or ſhall be appointed by 
s her Majeſty to manage her cuſtoms, or principal officers of the 
* port; then not only all ſuch tobacco, and other certificate 
« goods, ſhall be forfeited and loſt, but alſo the perſon or per- 
«« ſons Tbeing the exporters, or any others) who ſhall bring 
Le back, or cauſe or procure to be relanded, ſuch tobacco, or other 
certificate goods, or any of them, in any part of Great Britain, 
or be aſſiſting, or otherwiſe concerned in the unſhipping the 
«* ſame, or to whoſe hands the ſame ſhall knowingly come after 
* the unſhipping thereof, or by whoſe privity, knowledge or 
* direQtion, the ſaid tobacco, and other goods, or any part there- 
of, ſhall be ſo relanded ; ſhall forfeit double the amount of the 
te ſaid drawback for ſuch goods, together with the veſſels and 
e boats, and all the horſes, or other cattle and carriages what- 
* ſoever, made uſe of in the landing, removing, carriage or con- 
te yeyance of the ſame; one moiety of all which penalties or 
te forfeitures, ſhall be to the uſe of her Majeſty, and the other 
te moiety to him or them that ſhall inform, ſeize, or ſue for the 
r fame; to be recovered by bill, plaint, or information, in any 
«© of her Majeſty's courts of record at Meſminſter, or in the Court 
1 of Exchequer in Scotland, at any time or times within five 
«« years after the offence ſhall be committed; wherein no eſſoin, 
«« protection or wager of law, ſhall be allowed.” 


By the 17th ſection of the ſame ſtatute, any officer of the cuſ- 
toms, conniving at any fraud relative to ſuch certificate goods, as 
aforeſaid, over and above any other penalties, to which he may be 
liable by that, or any other act; forfeits his office, is incapaci- 
tated, and is to ſuffer fix months impriſonment, without bail: 
And any maſter, or other perſon, belonging to any ſhip, aſſiſting 
in, or conniving at, the fraudulent landing any ſuch certificate 
goods, over and above all other penalties by that and other acts, 
is likewiſe to ſuffer ſix months impriſonment, without bail.— 
By ſe&ion 18th, for preventing the running of tobacco into this 
kingdom, under pretence of exporting the ſame to Ireland, it is 


enacted, That no debenture ſhall be paid, or allowed, for an) 
2 | tobacco 


or any two of them, where ſuch goods ſhalt be landed, teſtifying 
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tobacco exported from Great Britain to Ireland, till a certificate 
be produced under the hands and ſeals of the Collector and 
Comptroller, or Surveyor of the Cuſtoms of any port in Ireland, 


the landing thereof (the danger of the ſeas and enemies except- 


ed) ; which certificate, the Collector and Searcher of the Cuſ- 


toms of each port in Ireland, are required to deliver upon the 
diſcharge of ſuch tobacco. — And as a further ſecurity for her 


Majeſty's revenues both in England and Ireland, the 19th ſection 


enacts, That the maſter of every ſhip carrying ſuch gertificate 


goods to Treland, ſhall take from the Collector of every reſpec- 


tive port of Great Britain, a duplicate of his content in writing, 
certified under the hand and ſeal of the Collector and Comptrol- 
ler of ſuch port; and ſhall deliver ſuch duplicate to the officers 
of the Cuſtoms in Ireland, on his arrival, before he be permitted 
to land ſuch goods there. 


Several indirect practices having been, for ſome time, carried 
on at the port of Leith, by privately relanding tobacco, and othet 
foreign goods, after the ſame had been ſhipped for exportation, 
upon certificates obtained from the officers of his Majeſty's Cuſ- 
toms at that port, and the drawbacks made thereon ; and the 
defendant having been principally aſſiſting. or otherwiſe con- 


cerned, in unſhipping and landing again a large quantity of to- 


bacco, after the ſame had been ſhipped out for exportation into 
parts beyond the ſeas, by virtue of certificates obtained from the 
proper officer of the Cuſtoms, upon which a drawback had been 
made of the whole duties; the plaintiff, as being an officer of 


the Cuſtoms at that port, exhibited an information, as well for 


his Majeſty as himſelf, before the Barons of the Court of Exche- 


quer in Scotland, in Hilary Term, 1744, founded upon the ſaid 
ſtatute of the 8th of Queen Ann, againſt the defendant ; there- 
by charging, that 46 hogſheads, containing 39,949 1b. weight 


of Britih plantation tobacco, were imported by certain mer- 


chants unknown, from perſons beyond the ſeas into Great Bri- 
lain; to wit, at Leith, in the county of Edinburgh, within the 


port of Leith; for which goods, certain duties due to his Majeſty, 


were paid, or fecured to be paid to his ſaid Majeſty ; and that 


the ſaid merchants, whoſe names were then unknown to the 


plaintiff, did, between the 1ſt of March then laſt, and the day 
of exhibiting that information, at Leith aforeſaid, procure / pro- 
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per certificates in writing, from the officers of his Majeſty's 
cuſtoms, who had ſufficient authority for that purpoſe, within 


| the ſaid port, for the exportation into parts beyond the ſeas, of 


the ſaid ſeveral parcels of Brit O plantation tobacco; upon which 


certificates, certain drawbacks were to be made, or debentures 


to be made forth for ſuch drawbacks, of ſeveral ſums of money, 
amounting to 879 L. 85. 7d. of lawful money of Great Britain, 
being the whole of the duties paid or ſecured to his ſaid Majeſty, 


for the ſaid ſeveral parcels of tobacco upon the importation there- 


of: Andifthat the ſaid ſeveral parcels of tobacco, by virtue of the 
certificates, were within the time aforeſaid, at Leith aforeſaid, by 
the ſaid merchants unknown, ſhipped ont in certain ſhip or 
veſſel, called the Jean of Alloa, for exportation into parts beyond 
the ſeas: And that the ſaid ſeveral parcels of tobacco were af- 
terwards, to wit, within the time aforeſaid, at Leith aforeſaid, 
and within the ſaid port of Leith, unſhipped and landed again, 
(the ſaid unſhipping or landing again of the ſaid ſeveral parcels 
of tobacco, not being done in caſe of diſtreſs, to ſave the ſaid to- 
bacco from periſhing, nor any ſuch diſtreſs made known to any 
perſon or perſons appointed by his ſaid Majeſty to manage his 


_ cuſtoms, or to the principal officers of the port aforeſaid), con- 


trary to the tenor of the ſtatute in that behalf made and provid- 
ed : By reaſon whereof, the ſaid ſeveral parcels of tobacco be- 
came and were forfeited, and being fo forfeited, the defendant, 
at the time of the unſhipping and landing again of the ſaid ſe- 
veral parcels of tobacco, was aſſiſting or concerned in the un- 
ſhipping of the ſame; or by his privity, knowledge, or direc- 
tion, the ſaid ſeveral parcels of tobacco were fo relanded, and 
within the ſaid port, he the ſaid defendant, at the time of the un- 
ſhipping and landing again of the ſaid tobacco, well knowing that 
the ſame were ſhipped out for exportation into parts beyond the 
ſeas, by virtue of the ſaid certificates, and were unſhipped and 
landed again (the ſaid unſhipping or landing again of the faid 
1 not being made in caſe of diſtreſs, to ſave the ſaid to- 
bacco from periſhing, nor any ſuch diſtreſs made known to any 
perſon appointed by his Majeſty to manage his cuſtoms, or to 
the principal officers of the port aforeſaid), contrary to the form 
of the ſaid ſtatute: By reaſon whereof, the 'defendant had for- 

feited 1758 J. 175. 2 d. of lawful money of Great Britain, being 
double the amount of the ſaid drawbacks for the ſaid ſeveral 
parcels of tobacco : Wherefors. the plaintiff, as well for his 


Majeſty 
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Majeſty as himſelf, prayed the conſideration of the court in the 
remiſes; and that the ſaid ſeveral parcels of tobacco, and the 


ſum of 1758 J. 17s. 2d. being double the amount of the ſaid 
drawback for the ſaid ſeveral parcels of tobacco, might, for the 
reaſons aforeſaid, remain forfeited ; and that the plaintiff might 
have one moiety thereof, according to the form of the ſaid 
ſtatute. | 


The defendant appeared and pleaded to this information, on 
the 1ſt of June 1745; but inſtead of pleading the general iſſue, 
and denying the ſeveral charges in the information, he inſiſted, 


that by an act, made in the parliament. held, at Weſtminſter, in 
the 18th year of his preſent Majeſty's reign, intitled, “An act 


to indemnify perſons who have been guilty of the unlawful 
« importing, landing or running, of prohibited and uncuſtom- 
« ed, or other goods and merchandizes,” it was, inter alia, en- 
« acted, ** That all and every his Majeſty's ſubjects of this his 
** Majeſty's realm of Great Britain, who before the 1ſt day of 
« May, 1745, had incurred any penalty or forfeiture, i in, by, or.for 
* the clandeſtine running, landing, unſhipping, concealing, or 
© receiving, any prohibited goods, wares, or merchandizes, or 


any foreign goods, liable to the payment of the duties of cuſ- 


* toms and exciſe, or either of them, and who were or might be 


ſubject to any information, or other proſecution, whatſoever. 


* for the penalties, for the running, landing, unſhipping, con- 
* cealing, or receiving thereof, or for landing any goods without 
the preſence of an officer; ſhould be and were, by the autho- 


* rity of the ſaid act, acquitted, indemnified, releaſed and diſ- 


* charged, againſt his ſaid Majeſty, his heirs and ſucceſſors, and 
«all and every other perſon and perſons, bodies politic and corpo- 


*rate, and any officer or officers of the cuſtoms and excile, and. 
* every. of them, of and from all. the laid offences (not excepted 
ein the ſaid act), and of and from all penalties, forfeitures, 
* indictments, outlawries, convictions and judgments (not 
* therein after excepted), incurred, had, or given, or that might 
*ariſe or accrue for or by reaſon or means of any the ſaid 
* offences, or other matters or things in the ſaid act mention- 
bo ed or expreſſed.” The defendant further pleaded, that he was , 


a ſubject of his Majeſty's realm of Great Britain; and that it 
appeared by the information, that the offence therein mention- 
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ſtatute in that caſe made and provided, was one of the offences 
in the.ſaid act mentioned, and not therein excepted ; and that 
the ſaid offence was, by the ſaid information, alledged to be 
done and committed by him, before the ſaid iſt of May, 1745 


| Wherefore he prayed the benefit of the ſaid act, and that he 


might be acquitted, indemnified, releaſed and diſcharged, of and 


from the ſaid offence, penalties and forfeitures, in the ſaid in- 


formation mentioned, by virtue of the ſaid act. 


The offence of the defendant's relanding the certificate goods, 
as charged by the information, being, according to the known 
courſe of pleading, admitted and eſtabliſhed by this plea ; his 
Majeſty's advocate-general, who proſecuted for his Majeſty, in 
order to take the judgment of the court upon the point of law 
ariſing from the conſtruction of the act of indemnity (and which 
only remained to be determined between the parties), demurred 
generally to this plea, on behalf of his Majeſty ; inſiſting, that 
the ſaid plea, and the matters therein contained, were inſuffi- 


cient in law to acquit, indemnify, releaſe, or diſcharge the 


defendant from the ſaid offence, or from the ſaid forfeiture in- 
curred thereby, in the ſaid information mentioned ; whereupon 
he prayed judgment for the inſufficiency of the ſaid plea, and 
that the ſaid 1758/7. 175. 29. in the faid information mentioned, 
might, for the reaſons therein contained, remain forfeited, 


The defendant joined in demurrer, inſiſting, that his plea 


was ſufficient, for the purpoſes aforeſaid, to diſcharge him from 


his ſaid offence, and the forfeiture thereby incurred. 


The information having ſtood three years for judgment on 
this plea and demurrer, at laſt came on to be argued before the 
Chief Baron, and other three barons of the Court of Ex- 
chequer in Scotland, on the 1ſt of F coruary, 1749 ; when the 
court were divided in opinion, two of the barons being of opi- 
nion to allow the demurrer, and the other two barons to over- 
rule the ſame: And the Chief Baron being of the latter opi- 
nion, judgment was accordingly given by his caſting voice, 
that the defendant's plea was ſufficient in law to diſcharge him 
from the offence and forfeiture thereby incurred, in the infor- 
mation mentioned, by virtue of the ſaid act; and the demurrer 
Was accordingly over-ruled. 


By 
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By an act of the 6th of Ann. cap. 26. a Court of Exchequer 


was erected in Scotland, and eſtabliſhed upon the ſame plan and 
principles as the Court of Exchequer in England; and by the 
12th ſection of that act, a writ of error is given from any judg- 
ment of the ſaid court, returnable into the parliament of Great 
Britain, upon which the like proceedings are to be had, as upon 
writs of error in parliament, on any judgment in any of the 
courts in England. 9 | | 


The proſecutor therefore in the preſent caſe, brought. a writ 
of error to reverſe this judgment ; and on his. behalf it was in- 


ſiſted, that the defendant, by pleading the act of indemnity, 


had admitted the ſeveral charges in the information, viz. that 
he was concerned in the landing of 39, 949 16. weight of to- 
bacco, after the proper certificates had been obtained for export- 
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ing the ſame : That upon theſe certificates a drawback had been 


made of the whole duties payable upon the importation, amount- 
ing to 879 J. 85. 7d. That the relanding was not known to the 
officers of the cuſtoms, nor occaſioned by diſtreſs ; and conſe- 
quently, that he was become liable to all the penalties impoſed 
by the act of the 8th of Queen Ann, unleſs thoſe penalties ſhould 
appear to have been releaſed by the indemnity act of the 18th 
George II. That the ſeveral offences of landing uncuſtomed or 
prohibited goods, and the relanding certificate goods, were all 
ſeparate and diſtinct offences, within the purview and proviſion 


of the revenue laws: And as the denominations of cuſtomable, 


prohibited and certificate goods were different, ſo the terms of 
landing and relanding were differently applied ; the term, land- 
ing being uſed to expreſs the offence of unſhipping cuſtomable, 
or prohibited goods, and relanding being applied only to certi- 
ficate goods: Nor was this diſtinction verbal only; the offence 
of relanding certificate goods, beſides the forfeiture of the com- 
modity, veſſel, &c. in common with the other ſpecies of goods 
illicitly landed, being attended with an additional forfeiture of 
double the amount of the drawback ; and the ſeveral penal laws 


have given different proceſſes, and different periods for proſecut- 


ing the ſame, according to the different offences ; many of thoſe 
laws which have ſpecified offences of the firſt ſort, have been 
ſilent as to the latter; and vice verſa, certificate goods have been 
frequently the object of the proviſions of laws, which have not 
extended either to prohibited or uncuſtomed goods. That the 
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act of the 18th George II. pardons all forfeitures and penalties 
for the running, landing and unſhipping of prohibited goods, 
or goods liable to the payment of duties upon importation: But 
certificate goods are neither prohibited goods, nor goods liable 
to the payment of duties; they have been once legally imported 
and landed, and conſequently are not prohibited; they have 
paid the duties, and therefore are no longer liable to the pay. 
ment of duties; but they may be relanded, which 1s a different 
ſpecies of offence from the former ; and as being the greater of- 
fence, is not pardoned either by the letter or ſpirit of the above 
act, which extends only to the leſſer offences. Neither will 
the indemnity granted by this act, in reſpect of goods not land- 
ed in the preſence of an officer, extend to the caſe of certificate 
goods, becauſe they can never be landed in the preſence of an 
officer; for the certificate which gives a title to the drawback, 
is obtained upon the expreſs condition, that the goods ſhall not 
be relanded upon any terms except in diſtreſs ; and then it would 


be abſurd to require the preſence of an officer, as the veſſel might 


periſh before an officer could be called; and the law in that caſe, 
requires no more than a notification of the diſtreſs to an officer 
as ſoon as may be; but does not prohibit the landing of the 


| goods till an officer comes down to the ſhore, which would be 
highly unreaſonable. 


© * * 


But it is objected, that admitting it to be doubtful het 


the act comprehends the goods ſpecified in the information; yet 
it being an act of indemnity, ought to be conſtrued moſt . 
ficially for the ſubject. To this it may be anſwered, that not- 
withſtanding there are clauſes inſerted in all the acts of general 
pardon fince the reſtoration, directing judges to conſtrue thoſe 
acts moſt beneficially for the ſubject; yet this clauſe is omitted 
in the act for indemnifying runners. A plain indication, that 


the legiſlature were not ſo ſolicitous to extend their bounty to 
the runners, as to the whole body of the nation. That the 
plaintiff” s information was exhibited a year before the act paſſed; 


and it is a known rule in law, that on filing an. 1 

the informer has a right to the penalty veſted in him, t 

| which the ſtatute ought not to be extended, as being a 11 
intereſt; and though the King may ſtill pardon the offence, ſo 

as to e his own ſhare, yet he cannot diſcharge the ſhare 

of the informer, who has put himſelf to great expence in pro- 


ſecuting 


the benefit of the kingdom in general; as of the offending . ſub- 


Cales in Parliament, 


ſecuting his information; as that would be to puniſh the officer 
inſtead of the ſmuggler. That if the King could not, and yet 


the legiſlature had by this particular act, diſcharged offences 


touching which informations were exhibited even before it took 
place; the act, as it derogates from the common law, ought at 
leaſt to be conſtrued ſtrictly; and therefore if certificate goods 
were not clearly within the words of the act, they ought to be 
ſo adjudged; and the indemnity of the act not extended to the 
offences in the information, which were no way within the pur- 
view or proviſion of it. It was therefore hoped, that the judg- 


ment allowing the defendant's demurrer would be reverſed; and 


that his Majeſty and the plaintiff would have judgment for the 
penalties ſued for, according to the plaintiff's information. 


On the other fide it was ſaid, that the offence charged in the 
information, was the importation,.or landing and unſhipping of 


tobacco, which having been once duly imported, the duties 


paid, and afterwards entered for exportation with a certificate, 
was contrary to, and prohibited by law. The tobacco therefore 
on the caſe ſtated by the information, was a prohibited commo- 
dity, and by the landing it in the manner ſtated and charged, 
the defendant incurred a heavy penalty, and became ſubject to 
an information for landing and, unſhipping of prohibited goods, 
contrary to a& of parliament, And it was from ſuch penalties 
and forfeitures, as well as from all proſecutions on account 
thereof, that perſons are expreſsly indemnified, acquitted, re- 
leaſed and diſcharged, by the a& which the defendant had plead- 


ed. That if the landing of tobacco exported by certificate was 
not within the words of the ſtatute, yet it was within the i intent 
and meaning of the legiſlature. Smuggling, in the ſtrict ſenſe 
of the word, was not the only object, but every landing and un- 
ſhipping of goods prohibited, to the prejudice of the public re- 


venue, contrary to any of the laws relating to the cuſtoms or 
exciſe, was within the view of parliament; the evil was general, 
the inducement to reform was intended to be equally extenſive; 


and if every commodity unlawfully landed was required to be 
expreſſed, the ſtatute would be nugatory; and it would be equally 
ſo, if conſtrued not to extend to offences which were not pre- 


ciſely deſcribed in all the cireumſtances attending them. Eaſtly, 
That the ſtatute - being for pardon and indemnity, as well for 
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jects in particular, it ought to teceive a liberal, large and be i 
ficial conſtruction. | 


After hearing counſel on this writ of error, it was propoſed, | 
that the judges ſhould be directed to deliver their opinions upog 
the following queſtion, viz. * Whether the offence of being 
« affiſting, or concerned in the unſhipping and relanding of the # 
* tobacco, charged in the information in this cauſe, was releaſed: | 
* or diſcharged by the act of parliament, 18th George II.“ 
And the Lord Chief Juſtice of the Common Pleas having a4 
vered the opinions of the judges, that the offence was not re» | 
leaſed or diſcharged by the ſaid act; it was thereupon oRDERED Þ 
and ADJUDGED, that the judgment given in the Court of Ex» 
chequer in Scotland, ſhould be reverſed ; and that judgment i 
ſhould be given in this cauſe for the King and the informer, 


Rowland Bateman, Eſq; and Rithard A 0 * + 
Y. eilding, Gent, * 3Þ — ppe ats. f 
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5th March 1753 


HE. reſpondent Hugh Conway being ſeiſed for three lives . 
with a covenant for perpetual renewal of the lands 
Portrinand in the county of Limerick, by leaſe from the Right} 
Honourable Lord Southwell, and having a large family and 9 
fortune but the profits of this farm, he was under the neceſſi- 
ty of contracting many debts; and being much preſſed for the? 
payment of them, he mortgaged the farm to the Honourabe 
Jobn Fitz-Maurice for 700 J: But being ſtill neceſſitous, he after= 
wards offered the equity of redemption of the premiſes to ſale, 7 
and after ſome treaty, the appellant Bateman agreed to become 
the purchaſer for 1250/. Accordingly by leaſe and releaſe, | 
dated the 2d and 3d of June, 1748, the reſpondent Hugh C 
way, together with Sarah his wife, and the reſpondent Ja 


Conway his eldeſt ſon, in conſideration of 12 50.4 conveyed all 


2 1 he] 
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the ſaid lands and premiſes to the appellant Bateman and his 
heirs; ſubje& to the mortgage, on which there was then due for 


principal and intereſt, 7 30 J. 


After the appellant Bateman had agreed for this. purchaſe, 
but before the deeds were executed, the reſpondent Hugh hav- 
ing occaſion for money, Bateman advanced him ſeveral ſums to 
the amount of 1507. on account of the purchaſe-money ; and it 
being agreed, that he ſhould have an allowance thereout of the 
principal money and intereſt due on the mortgage, and alſo of 
the 150 J. ſo advanced, an account was ſtated between them of 
theſe allowances, on the day of executing the purchaſe deeds ; 
when it appearing, that the balance coming to the reſpondent 
Hugh was about 370 J. the appellant Bateman then paid him 
the ſame in caſh, except 20 guineas, which by his direction 
was paid to the reſpondent John Conway ; and thereupon the 
tenants attorned, and the appellant Bateman was let into the 
receipt of the rents and profits, 


About a year and an half after this tranſaction, the reſpondent 
Hugh ſet up a pretence that he had not received the whole of 
the purchaſe money; but that the appellant Bateman had, at 
the time of executing the deeds, given him ſeveral promiſſory 
notes for part thereof, viz. one for 60 J. another for 75 J. three 
for 50/. each) one for 30/. another for 33 J. and another 
for 45 J. amounting,in the whole to 473/. And ſometime in 
December 1749, Mr. Bateman received a letter from one Robert 
Bentley, importing, that a promiſſory note of his to Hugh Conway, 
had been indorſed by Hugh to one Hickie, and by him to Bent- 
ley, who thereby required payment thereof; and not long after- 
wards, Bateman received letters from ſeveral other perſons, in- 
forming him, that they held divers notes given by him to Hugh 
erties which they had negotiated, and now w requeſted to be 
paid. 


The appellant Bateman having not only paid Hugh Conway 
the whole of the purchaſe money which was coming to him, 
but had alſo paid off Mr. Fitz- Maurice's mortgage, was much 
alarmed by theſe letters, and by further intelligence, that all 
the notes therein mentioned had been forged by the reſpondent 
Hugh and his ſons Joon and Edmund; and therefore he prefer- 
Vor. V. | 2 red 
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—— county of the city of Limerick, at the general aſſize there held 
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in the ſpring 1749. Which bills having been found, and the 
parties apprehended and taken into cuſtody, the trial came on 
upon the iſt of September 1750, when the witneſſes for the pro- 
ſecution not being able to recollect ſome circumſtances touch- 
ing the payment of the purchaſe money at the time of executing 
the conveyances, and there being alſo ſome trifling variance in 
their evidence, the defendants were acquitted. 


Pending this proſecution, the appellant Bateman filed a bill 
in the Court of Exchequer in Ireland, againſt the reſpondent 
Hugh-and his two ſons, and againſt the ſeveral indorſees of the 
notes, for a diſcovery of ſeveral matters concerning them, and 
for an injunction to ſtay proceedings at law upon them, and 
that they might be brought into court and lacerated. And the 
reſpondents the Conways, having neglected to put in any anſwer 
to this bill, ſeveral proceſſes of contempt iſſued againſt them. 


In conſequence of the Conways being acquitted of the crimi- 
nal proſecution, the appellant Bateman found his character very 
ſeverely handled for having attempted to defraud a poor diſtreſ- 
ſed man of his right; and therefore he thought it neceſſary to 
take ſome ſteps in order to his own vindication. For this pur- 
poſe, he, on the 4th of September 1750, applied to the other ap- 
pellant Trelding to be concerned for him as his attorney; who 
being then a ſtranger to the matter, and not knowing any thing 
of the ſuit depending in the Exchequer, deſired to ſee one of 
the appellant Bateman's briefs which had been given to his 
counſel upon the trial of the indictment; to which Bateman re- 
plied, that Mr. Enragbt his former attorney had got all his 
briefs, and was then out of town; but Thomas Studert, Eſq; 
happening to be preſent at this converſation, thereupon obſerved, 
that he had heard at the houſe of Mr. Kean, who was attorney for 
the Conways, and with whom he had dined the day before, that 
after the trial was over, the appellant Bateman's briefs had been 
ſeen lying about the hall, or court-houſe, and that he Kean had 
taken up one of them out of curioſity and brought it home to 
read, and had laid it by in his window for that purpoſe ; where- 
upon Mr. Studert being defired by the appellant Yielding, to go 
to Kean's houſe and aſk for that brief, he went accordingly, 
1 and 
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which he underſtood and imagined was one of Bateman's briefs, 


and ſoon after delivered the ſame to Anthony Stoughton, Eſq; 


who, in the preſence and by the order of the appellant Bateman, 
delivered it to Mr. Telding as his attorney. 


The appellant Tielding, on ſeeing this brief diſcovered, that 


inſtead of being one of Mr. Bateman's briefs, it was one of the 


briefs which the Conways had prepared for their counſel, and 
which had been accordingly uſed upon the trial ; but that pro- 
ſecution being over, and it having been rumoured that the Con- 
ways admitted the payment of the purchaſe money, but alledged 
that the ſame had afterwards been repaid to the appellant 
Bateman, who had given the notes in queſtion for it; Mr. 
Yielding was deſirous of knowing what had been ſtated in the 
brief relative to that matter. And for this purpoſe he cauſed 
the brief to be read, and therein found it ſtated as part of the 
Conways caſe, that Mr. Bateman had paid the entire purchaſe 
* money, but that * S had in ſome days after _ 
te the ſame to him.“ 


The 0 immediately upon this diſcovery, made it as 
public as they could, in order to wipe off ſome of the aſperſions 


which had been thrown out upon the appellant Bateman's cha- 


racter; and ſoon afterwards, an application was made to Ne/ding 


by Mr. Kean, as the attorney concerned for the Conways, to re- 


turn him this brief, which Mr. Tielding declared he was ready to 
do, upon receiving an order from the appellant Bateman for that 
purpoſe; but Mr. Kean did not think fit to apply to Mr. Bate- 
man for any ſuch order, although he was told that Bateman 
was then in the houſe. 


The appellant Bateman being adviſed to diſmiſs his bill in 


the Court of Exchequer, and file a new one for the ſame pur- 
poſe, but with ſome neceſſary alterations and amendments in the 


Court of Chancery, he accordingly filed ſuch new bill, and on 


the 12th of February, 1750, moved for liberty to diſmiſs his 
laid bill in the Court of Exchequer with coſts, and obtained an 
order accordingly, as a matter of- courſe : But on the 19th of 
the ſame month, the reſpondents, although they were in con- 


tempt for nor anſwering this bill, obtained an order diſcharging 


the 
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Gs ſaid order of diſmiſſion. And on being ſerved with proceſs 
to appear to the bill filed in the Court of Chancery, they ob- 


| tained an order of that court, referring it to a maſter to ſee 


whether the bill filed there, and that in the Court of Exche. 


quer were for the ſame matter. 


The reſpondents, without any previous application to the ap- 
pellant Bateman for the brief, moved the Court of Exchequer 
on the 22d of November, 1750, for an attachment againſt both 
the appellants, and alſo againſt Mr. Studert and Mr. Stoughton, for 
taking away and keeping this brief ; which motion was founded 
on an affidavit of Kean's, wherein he ſwore that Studert had 
taken the brief out of his lodging and given it to Stoughton, 
that Stoughton had delivered it to the appellants, or one of them, 
and that Y7e/ding having been applied to by Kean for the brief, 
had refuſed to return it : Whereupon the court was pleaſed to 
order, that 17e/ding- ſhould be attached and anſwer perſonal in- 
terrogatories, and that Bateman and the other perſons complained 
of, ſhould anſwer the matter of Kear's affidavit, 


Accordingly the appellant Bateman, together with Studert 
and Stoughton, made ſeveral affidavits, in which they ſwore, that 
the brief came into their hands in the manner before ſtated, 
and that when Studert undertook to procure it, they ſeverally 
apprehended it to be one of Bateman's briefs ; and that till 77elq- 
ing had got the brief into his hands and opened the ſame in or- 
der to read it, they did not know it to be a brief belonging to 
the reſpondents. And perſonal interogatories having been ex- 
hibited to the appellants, and alſo to Studert and Stoughton, they 
ſeverally anſwered the ſame to the like effect as they had ſworn 
in their affidavits, 


On the 23d of May, 1751, the court having heard theſe affi- 
davits and examinations read, and after hearing counſel far all 
parties, were pleaſed to order, that the brief ſhould be delivered 
into the hands of the officer of the court (which was immediate- 
ly done) that an attachment ſhould iflue againſt the appellant 
Bateman, and that the attachment before granted againſt the ap- 
pellant T%e/ding ſhould ſtand. 


2 
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From theſe ſeveral orders of the 22d of November, and 29th 

of February, 17 5, and the 23d of May, 1751, the preſent ap- 

peal was brought. And as to the order of the 19th of February, 
1750, it was ſaid, that the order made on the 12th of that month 
upon the appellant Bateman's motion, for diſmiſſing his own 
bill with coſts, was properly made, and was agreeable to the 
daily practice of courts of equity, That it was. made before 
iſſue joined, and when the reſpondents the Conways, who were 
defendants to that bill, were actually in contempt for not an- 
ſwering it. And as to the other orders appealed from, it appear- 
ed · from the appellant '77e/ding's examination on the interrogato- 
ries, which was to be taken for truth, that the original intention 
was only to get a brief-of the appellant Bateman's, and that the 
getting one belonging to the reſpondents in its ſtead, was by 
mere chance, and without any deſign. That this the Court of 
Exchequer had itſelf determined, by diſcharging Studert, who 
firſt got that brief, and alſo Stoughton, who delivered it to the 
appellants. That no application was made to the appellant 
Bateman to return it; and the appellant Tze/ding, who had re- 


without a breach of truſt, deliver it up to Kean, but by Bate- 
man's order ; and eſpecially as they ſwore, that they did not be- 
lieve Kean was employed by, or concerned for the reſpondents 
at the trial. That it was neither immoral or unjuſt in the ap- 
pellant Bateman, to read thoſe inſtructions of the reſpondents the 
Conways for their counſel, which chance had thrown in his way, 
nor more ſo to deliver them to his attorney the other appellant, 


in either of them; for the inſtructions did not relate to any pro- 
ſecution or trial directed by that court, but to the trial of an in- 
dictment, found ſeveral months before any bill was filed in the 
Exchequer, and quite independent of that ſuit; there was not 
therefore the leaſt pretence for puniſhing the appellants, as for a 
contempt of the court, and yet it was thought proper to attach 


ember, 1750, without an hour given to ſhew cauſe, whereby he 
Was made ſubject to day- fees ever ſince; and this, though at 


man, and for ſeveral days afterwards, he knew nothing of any 
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nor in this laſt to receive them from him: And it was impoſ- 
ſible that this could be a contempt of the Court of Exchequer 


the appellant Yielding inflanter, by the order of the 22d of No- 


the time of receiving the brief from the other appellant Bate- 


cauſe depending in the Court of Exchequer.—But admitting, 
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ceived it from his client the appellant Bateman, could not, 
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for argument ſake, that the criminal proſecution was relative to, 
or any part of the cauſe in the Exchequer; the reſpondents, 


who were then in actual contempt of that court, oould not be 


admitted to complain of a contempt in the appellants, without 


previouſly clearing their own. The brief in queſtion did not 


come into the hands of the appellants, till after the trial was 
over, conſequently the reſpondents were not prejudiced in their 
defence, by the appellants knowledge of their inſtructions to 
counſel ; or if they could be imagined to have been damnified 
by this fortuitous knowledge of the appellants, they ſhould have 
applied, not to the Court of Exchequer, who had nothing to do 
with the proſecution, but to the court where the trial was had; 
or they might have ſought their remedy againſt the appellants by 
an action at law. That there could not now be any doubt of the 
anjuſtice of ſetting up the notes, as the reſpondents the Conway: 
had never anſwered the appellant Batemar's bill exhibited in the 
Court of Chancery in Ireland, for an injunction to ſtay all pro- 
ceedings at law for the recovery of thoſe notes; but having 
ſtood out all proceſs of contempt, even to a ſequeſtration, the 
appellant Bateman had obtained a conditional decree againſt 
them, which had ſince been made abſolute, and the notes order- 
ed to be brought into coprt and lacerated. But this decree 
might be rendered of no effect, if the orders for attaching the 
appellants ſhould not be reverſed, as the reſpondents might poſ- 
ſibly inſiſt not only upon the appellants paying the day-fees for 


near two years ſince the orders were made, but alſo the contents 


of the notes themſelves, before the attachments-were taken off, 


which would tend to the greateſt oppreſſion imaginable. * 


On the other fide it was contended, that from the examina- 
tions of the appellants, and of Studert and Stoughton, as well as 
from the nature of the tranſaction, it plainly appeared, . that the 
brief was taken and detained with an unjuſt, fraudulent and 
wicked intent, in order, by diſcovering the ſecrets of the reſpon- 
dents caſe, and the nature of their defence, to enable the appel- 


| lants to procure witneſſes to contradict it; and as the brief con- 


tained matters relative to a cauſe then depending in the Court of 
Exchequer, the offence became cognizable there, and was a very 
high contempt of that court, and properly puniſhable by attach- 
ment. That though the taking of the brief might ſubject the 
affender to an action at law, or even to a criminal proſecution, 


yet 
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yet the Court of Exchequer was entitled not only to have its 


juſtice and honour ſatisſied, by a due puniſhment of the perſons 


guilty of ſo great a contempt, but had, as all courts of juſtice 
have, full power to puniſh ſuch contempt. And though it might 
be inſiſted, that the brief was not in itſelf evidence againſt the 
reſpondents ; yet as a diſcovery of the ſecrets and merits of their 


caſe, might be produRive of perjury and ſubornation ofperjury, 


and thereby a cauſe of great oppreſſion upon the ſuitors, as well 
as an obftruition to the juſtice of the court wherein the cauſe 
was then depending; and as this diſcovery was obtained in ſo 
ſurreptitious a manner, the offence was highly deſerving the 
cenſure and puniſſiment of that court. That as to the order of 
the 19th of Frbruary, 1750, not allowing the appellant Bareman 
to diſmiſs his-bill in the Court of Exchequer, after the applica- 
tion to that court for an attachment againſt him, it was inſiſted, 
that the ſaid order was juſt, and agteeable to the daily practice 
of courts of equity, who conſtantly refuſe this liberty, when it 
is intended for the purpoſes of oppreſſion, and to elude the juſ- 
tice of the court, as Was plainly the preſent caſe, 


After hearing coat on this appeal, it was ORDERED and 
ADJUDGED, that the order of the 19th of February, 1750, diſ- 
charging the order made on the 12th of the ſame month, for 
diſmifſing the appellant Bateman's bill in the Court of Exche- 
quer, with coſts, ſnould be reverſed; and that the orders of the 


22d of November, 1750, and 23d of May, 1751 „ ſhould be af- 
- firmed, 


Roſe Dupleſſis, en — Appellant. 
His Majeſty's Attorney General, Reſpondent. 


1 zih March, 7 53. 


ENRY Lord Coleraine died on the 10th of Auguſt, 1749, 
ſeiſed of the reverſion in fee of divers manors and lands in 
the counties of Middleſex, Norfolk and Cambridge, of about 
zooo!. a year, expectant on the determination of particular eſtates 
created by his Lofrdſhip' 8 marriage ettlement, of the 8th of Ja- 


| nuary, 


Order re- 
verſed. 
Jour. vol. 28. 
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. nuary, 1717, all which eſtates were ſoon after his death ſpent 
3 and determined, except a term of 99 years, for ſecuring a rent. 
charge of 10001. a year, clear of all deductions, to Ann Laax. Co. 


leraine, his widow, for life, by way of; ee 


Lord Coleraine, by his will, dated the 1 th of September, 1746, 
executed at Rotterdam in Holland, took notice, that after having 
lived 20 years ſeparate from his Lady, he did, in April 1740, 
agree to cohabit, and accordingly had ever ſince cohabited with the 
appellant as man and wife; and that in conſequence thereof, ſhe 
brought him a daughter on the 12th of September, 1745, whom 
he had named Henrietta Roſa Peregrina : And after reciting his 
marriage ſettlement, he deviſed as follows; viz. © Now I do by 
this my laſt will and teſtament, give and deviſe all and every 
e the manors, meſſuages, lands, tenements and hereditaments, 
s expectant on the particular uſes, eſtates and limitations above- 
„mentioned, with the appurtenances, and the remainder and 
<< reverſion in fee ſimple of the ſame, unto my ſaid dear daugh- 
<< ter Henrietta Roſa Peregrina, in caſe that ſhe ſurvive me, and 
« alſo live to attain her full age of 21 years, or be married with 
e the free conſent of her mother, if living,; or, if after her mo- 
<< ther's death, with the free conſent of the perſon n ſhall be 
< her guardian, by my appointment, or her mother's.” And he 
appointed the appellant, and George Payne, Eſq; joint guardians 
of the eſtate and perſon of his ſaid daughter: But if his ſaid 
daughter Henrietta ſhould die before ſhe ſhould attain 21, or be 

married with ſuch conſent as aforeſaid, then he deviſed- all his 
manors and lands in Middleſex (except a ſmall. piece of freehold 
land, which he deviſed to the appellant) to his niece Mrs. Lydia 
Knight, and her huſband Robert Knight, Eſq; for their joint lives, 
and the life of the ſurvivor; and after their deceaſe, to their 
ſon Henry in tail, with remainder to other children of his niece 
Lydia; with remainder to his niece Ann Rogers in tail, But 
all thoſe deviſes were upon condition, that the ſaid Robert and 
| Lydia Knight, and every other perſon who ſhould poſſeſs his 
eſtate in Mzddleſex after his daughter's death, and alſo his ſaid 
daughter, whilft ſhe ſhould enjoy his eſtate in Middleſex, ſhould 
pay to Ann Lady Coleraine one half part of her jointure, vis. 
good. a year quarterly 3 and ſhould alſo pay to the appellant 
quarterly, an annuity or rent-charge of 200. a year for her life, 


if, and fo long as, ſhe ſhould continue ſingle and unmarried; 
a 8 the 
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the firſt payment of both theſe annuitics to be made on the firſt 


of the four uſual feaſts which ſhould happen next after his 
death; with power of entry, and to receive the profits of his 
eſtate, in default of payment: And if his daughter Henrietta 
ſhould die before ſhe ſhould attain 21, or be married with ſuch 
conſent as aforeſaid, then the teſtator deviſed, from and after 
the deceaſe of his ſaid daughter, all his manors, lands and he- 
reditaments, in Norfolk (except certain lands therein particular- 
ly mentioned, of about 100 J. per ann. which he deviſed: to the 
appellant, at her full and abſolute diſpoſal), unto his niece Ann 
Rogers in tail; with remainder to his niece Lydia, and her huſ- 
band, for their joint lives, with other limitations over; with 
remainder to his own right heirs, —But his ſaid manors and 
lands in Norfolk were deviſed upon condition, that as well his 
daughter Henrietta, as the ſaid Ann Rogers, and every other per- 
ſon, who, after his daughter's death without iſſue, ſhould poſleſs 
his eſtate in Norfo/&, ſhould pay not only to Ann Lady Cole- 
raine one half part of her jointure; viz. 500 J. a year, quarterly, 
according to his marriage ſettlement ; but ſhould alſo pay to the 
appellant, by four like quarterly payments, -one other annuity 
or rent-charge of 200 J. a year for het life, if ſhe ſhould con- 
tinue unmarried ; the firſt payment to be on the firſt of the four 
moſt uſual feaſt days that ſhould next happen after his death; 


and if any quarterly payment ſhould be unpaid for 21 days, then 


it ſhould be lawful for the appellant to enter, and receive the 
rents, till her annuity and all charges. were ſatisfied. And the 


teſtator further willed and ordained, that from his death, until 


the ſaid Henrietta ſhould attain 21, or be married with ſuch 
conſent as aforeſaid, the appellant ſhould receive the rents, fines 
and profits, of all his manors and lands aforeſaid ; and that her 
receipt ſhould be a ſufficient diſcharge for the ſame : But when 
the ſaid Henrietta ſhould attain 21, or be married with ſuch 
conſent as aforeſaid, then the appellant ſhould account with her 
for all monies ariſing from the gteſtator's manors and lands, 
and ſhould pay the fame (After deducting 300 /. a year for her 
maintenance, and for the appellant's trouble in managing the 
aid chan unto her the ſaid Henrietta. 


By Indenture, dated the zoth of 3 3 Lord Cole- 
raine, in conſideration of good ſervices, and faithful offices, done 
and performed by the appellant, gave and granted to her one 


Vor. V. B b annuity 
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y or rent-charge of 160 J. a year, during their joint lives, 


ws to be iſſuing out of all his lands in Norfolk : ade, by the ſame 


indenture, his lordſhip alſo granted to the appellant another an- 
nuity or rent- charge of 500 J. a year, to commence immediately 
after his death, and to continue during her natural life ; and to 
m iſſuing dut of his lands i in Norfolk. 


Upon information given to the Lords of the Treaſury, that the 
appellant, and her daughter Henrietta Roſe Peregrina, were aliens 
born, their lordfhips were pleaſed to give directions to take care 
of the intereſt of the crown on this occaſion ; and ſeveral com- 
miſſions were accordingly iſſued under the great ſeal to commiſ- 
ſioners therein named, to inquire, whether the appellant and 
her daughter were aliens, or not; and if they were, then to 
ſeize the lands and rents deviſed to them, 'into his Majeſty's 
hands. But the appellant having got into her cuſtody all the 


title deeds and ſeveral papers that would ſhew the place of her 


birth, and having concealed the place of her own and of her 
daughter's birth, his Majeſty's Attorney General, in Eafter Term 
1751, exhibited an information, in the nature of an Engliſb bill, 
in his Majeſty's Court of Exchequer, againſt the appellant and 


others, for a diſcovery of the reſpective places of the birth of her 
and her ſaid daughter, and of divers matters and circumſtances 


relating thereto; and to have the title deeds of Lord Coleraine's 
eſtate brought into court, and that the witneſſes on behalf 
of his Majeſty might be examined in perperuam rei mems- 


F lam. 


Buy this information it was, amongſt other things, exprelsly 
charged, that the appellant and her daughter were both aliens 


born ; and particularly, that the appellant was the daughter of 
Francis Dupleſſis, a French clergyman, that ſhe was born in 


1710, at Neufch4tel in Swiſſerland, that her father was born in 


Paris; that in Auguſt 1715, and not before, ſhe, and her fa- 
ther, mother and brother, and one David Imer her couſin, ſet. 
out from Neuville in S$w1ſſerland to come to England, and ſoon 
after arrived here ; and that this was the firſt time ſhe or her 


father ever was in England, or in any of the dominions of the 


Crown of Great Britain ; and that ſhe had lately received letters, 
or certificates, from her uncle Mr. Imer, a clergyman at Neu- 
ville, informing her, that ſhe was born at Neufch4rel aforeſaid, 


and 


Caſes in Barliament, 


ſhe and her father ſet out from Neuville to come to England, 
at ſuch time, and in company with ſuch perſons as aforeſaid ; 
and that ſhe had owned and acknowledged the ſame to divers 
perſons. —The information further charged, that in the latter 


child by Lord Coleraine, went with him from England to Bruſ- 
/els, and from thence into Germany and Italy and other foreign 
countries, and did not return inte England till September 1746 ; 
that in Auguſt 1745, ſhe wrote ſeveral letters from Taly, which 
were in ſome of the other defendants cuſtody ; that the appel- 
lant's daughter Henrietta was born at Crema in 1taly, on the 
12th of September 1745; and that ſhe and her daughter, being 
both aliens born, were by law incapable of holding any lands 
of inheritance, or any eſtate or intereſt therein, or any annuity 
or rent- charge iſſuing thereout, or any chattels real, for their 
own benefit, but only for the benefit of his Majeſty; who, in 
right of his Crown, and by virtue of his royal prerogative, was 
entitled to all ſuch eſtate and intereſt of and in the real eſtate 
of Lord Coleraine, and all annuities and rent-charges iſſuing 
thereout, which, by his: will, were deviſed to the appellant 
and her daughter; and alſo to the annuity or yearly rent-charge 
of 500 J. granted to the appellant by the deed of the zoth of 
December 1748.—And it was further charged, that the ſaid 
Henrietta Roſa Peregrina was, on the 13th of December 1748, 
baptiſed at the pariſh church of St. Mary in Colcbeſter; and that 
in the entry. of her baptiſm in the regiſter book of that pariſh, it 
was expreſsly mentioned, that ſhe was born 1ſt September 174.5, 
in foreign parts, and not known to have received baptiſm there. 


As to ſo much of this information, as ſought to compel the 
appellant to diſcover whether ſhe was an alien born out of the 
liegeance of the Crown of Great Britain, and whatever elſe tend- 
ed to the diſcovery of her being an alien; or that ſought to have 
the pretended title of his Majeſty to. the eſtates, annuities or 
rent- charges, in the information mentioned, tried at law; or that 
ſought to have the poſſeſſion of the real eſtates, and chattels real 
of the late Lord Coleraine, delivered to his Majeſty, together 
With all the deeds, evidences .and writings relating thereto ; the 


That 


and that her father was a, miniſter of the goſpel there; and that 


end of 1744, or beginning of 1745, the appellant being with 


appellant demurred: And for cauſes of demurrer ſhewed, 1ſt, 
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A. Hume 
Campbell. 


R. Ord. 
G. Perrot. 


to entitle him to the aſſiſtance of a Court of Equity. 2dly, 


eſtates, or any of them; and therefore his Majeſty was not 


murrer ſhewed, that as to' the ſeveral matters laſt mentioned, 


Roſa Peregrina, and ſuch title ſhould. be found, examine her the 


rer ought to be over- ruled; and accordingly ordered that the 


E. Starkie. 
chaſer; and the incapacity of an alien to hold an eftate which 
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That the title of his Majeſty to the ſaid eſtates, if any he had 
was a title merely at law, without any circumſtance or ingredient 


That ſhe was not bound to betray her own title to the aid 


entitled to a diſcovery from her, whether ſhe was an alien born, 
3dly, That it did not appear, that his Majeſty had any eſtate 
in the premiſes in the information mentioned, nor could any ad 
to be done by the court give his Majeſty any' eſtate therein, 
and therefore his Majeſty was not entitled to any afliſtance from 
the court, until he had gained an "uns 4 the ordinary courſ: 
of law. | r 


And as to ſo much of the information, as ſought to compel 
the appellant to diſcover whether the defendant Henrietta Roſe 
Peregrina Hare was an alien born out of the liegeance of 
the Crown of Great Britain, and whatever elſe tended to ſuch 
diſcovery, the appellant alſo demurred ; and for cauſes of de- 


his Majeſty's Attorney General, for and on the behalf of his 
Majeſty, might, when a proper courſe of proceeding ſhould 
be had to aſſert his Majeſty's title to the eſtates mentioned in 
the information to have been deviſed to the ſaid Henrietts 


ſaid appellant to prove the ſame; and therefore, as to thoſe 
matters, the Attorney General, or his Majeſty, were not entitled 
to have any diſcovery from her in any other manner. 


This Anme was argued in the Court of Exchequer, by 
counſel on both ſides, for ſeveral days in Mzychaelmas Tern 
1751; and on the 12th of February following, the court gave 
judgment, and were unanimouſly of opinion, that the demur- 


ſame ſhould be over-ruled, with 404. caſts. 


F rom this order the appellant appealed, and on her behalf it 
was argued, that every perſon taking by deviſe, is in law a pur- 


he hath purchaſed, is in the nature of a penalty upon him, of 
a forfeiture of his intereſt ; and by the known laws of the land, 
| 2 - nf 


Caſes in Parliament. 
no man can be examined to, nor is bound to diſcloſe, what will 
ſabje& him to a penalty or forfeiture. That his Majeſty having 
no title or eſtate in the premiſes, at the time the information in 
the Exchequer was exhibited, no act to be done by that court 


could give him any eſtate therein; and therefore the informa- 


tion was premature, and the order for over-ruling: the * 
ovgat for theſe reaſons to be reverſed. 


On behalf of the Crown it was contended, that by the known 


law of the land, no alien born can take by grant, deviſe, or 
other purchaſe, any freehold, or chattels real for his own bene- 
fit; but can and does, in ſuch caſes, take for the benefit of the. 


Crown. That the known method of recovering ſuch eſtates for 
the Crown, is by a commiſſion under the great ſeal to inquire 
into the facts; and on the inqueſt finding them, to ſeize the 
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eſtate into the King's hands. And, that in order to prove the 


facts on which it is founded, the King has the ſame right to a diſ- 
covery by the aſſi ſtance of a court of equity, as the ſubject has, 
and founded on the ſame principle of juſtice; vi. that it is in 
general againſt conſcience, for any one to enjoy the e of 
another, by concealing his right. 


In the preſent caſe three diſtinct cauſes of demurrer are aſſign- 
ed; I. That his Majeſty's title is merely at law, without any 
circumſtance to entitle him to the aſſiſtance of equity. This, if 
true, might be an objection to the relief prayed, but is certain- 


ly none to the diſcovery, and would deſtroy the moſt ſettled 


rule of a court of equity; which by daily experience compels a 


diſcovery, where the relief can be had only at law, and on 


purpoſe to enable the plaintiff. to recover at law. II. That 


the appellant is not bound to betray her own title. But if by 


betraying 1s meant diſcovering, it takes the queſtion for granted, 


and contradicts the known general rule. If by betraying is 
meant a particular ſort of diſcovery, in a caſe within ſome ex- 


ception to the general rule, the exception ſhould be {ſpecified ; 

the only one mentioned at the bar, was the caſe of a fact im- 
porting a erime, or which would ſubject the party to a penalty 
or forfeiture. The exception is admitted, but is not applicable 


to the preſent caſe. Here is no crime, unleſs the being born in 


a foreign dominion: be ſo; and there can be no puniſhment 
where there is no guilt, no command neglected, no prohibition 


VoL. V. = 8 broken. 
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broken. Here is no act of parliament to impute it as a crime, 
with reſpe& to the public ; no prohibition, no condition an- 
nexed to a gift, to impute it as a contravention of the private 
law of the donor. Here is no loſs, no forfeiture, no right to 
be diveſted ; for the appellant took nothing originally, but for 
the benefit of the Crown; and it has been held, that the Crown 
may ſue in equity for lands veſted in a ſubject, for the be- 
nefit of an alien. III. That it does not appear that his Majeſty 
has any eſtate in the premiſes ; nor can any act done by the 
court give him any eſtate therein. But ſuppoſing the fact of the 
appellant's being an alien, 'which for the preſent purpoſe is ad- 
mitted by the demurrer, the King has a clear right to her eſtate 
in the premiſes; he has likewiſe a clear remedy for it by com- 
miſſion, as before mentioned: This is his legal ſuit for reco- 
very, and in the preſent caſe it is commenced ; nor can there be 
a reaſon given why this remedy, the only one which the Crown 
has, ſhould not be entitled to the like equitable aſſiſtance in 
point of diſcovery, as other legal remedies are. 


But it was added further at the bar, by way of objection, that 
it is not a veſted eſtate in the Crown till an office found. To 
this however it may be anſwered, that it is a right, and there- 
fore muſt have a remedy; and that the diſcovery is connected 


with, and part of that remedy. It is at leaſt a right to a com- 


miſſion, which carries along with it, as an incident, a right to 
the means of making that. commiſſion effectual. But if it was 
not ſo certain a right as it is, if it was a bare chance, poſſibility, 
or belonging to an infant in ventre ſa mere, it {till is the ſubject 
of a ſuit in equity, and conſequently of a diſcovery. 5 

As to the demurrer to the diſcovery of the infant's being an 
alien, the cauſe alledged is, that the appellant may be a witneſs. 
But ſhe is intereſted alſo, having 300 J. a year dependent on the 
fact. It was therefore hoped. that the order would be affirmed, 
and the 2 diſmiſſed. | 


After hearing counſel on this appeal, the following queſtion 
was put to the judges, vig. Whether the legal diſability of an 
alien to hold lands, be a penalty or forfeiture ?” And the 
Lord Chief Juſtice of the Common Pleas having delivered 
the opinion of the Judges in the negative, it was thereupon 

ORDERED 


"rn, 
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ORDERED and ADJUDGED, that the appeal ſhould be diſmiſſed, 
and the order of the Court of ee e therein coinplained of 


affirmed. 


Jonathan Tere, Elqy = - Appellant: 


Philip M. alton, Clerk, — Reſpondent. 


Ls IR May, 1753. 


HE eee was rector of Mictlebam, in Surry, and 

vicar of Dorking, an adjoining pariſh in the ſame county; 

and as ſuch became entitled, among other tithes, to the tithe 
of all hops growing in the ſaid pariſhes. 


The appellant occupied ſome hop grounds in both or one of 


the ſaid pariſhes, and in the year 1745, being the firſt year the 


reſpondent was entitled to receive tithes in the faid pariſhes, the 
appellant did not ſet forth ſuch tithes, but afterwards paid the 


reſpondent ay guineas in lieu thereof. 


The appellant conſtantly every year afterwards, until the year 
1751, ſet forth the tithe of his hops in the ſame manner as the 


occupiers of other hop grounds did, viz. by ſetting. out every 
ſtem, 


In 1751, the appellant had about ten acres of hop ground in 
the pariſh of Mickleham, and about eighteen acres and an half 
in the pariſh of Dorking, and. had great quantities of hops 
growing thereon, and before he gathered them, cauſed applica- 
tion to be made to the reſpondent, to accept a compoſition in 
lieu of the tithe thereof; but the appellant having previouſly 


declared, that he would not at. all events pay above twenty ſhil- 


lings an acre for ſuch compoſition, the reſpondent refuſed to 
treat with him on that ſubject; and thereupon the appellant gave 


tenth meaſure, after the hops were picked from the bind or. 
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the reſpondent notice, that he would not ſet out the tithe as he 


had done for ſeveral years preceding, but would ſet out every 


tenth hill in his hop ground as the tithe thereof, by ſevering the 


binds or ſtems from the ſoil, and leaving the ſame on the bolts 
ſtanding ; 


100 Caſes in Parliament? 


Cn ſtanding : Upon which the reſpondent told the meſſenger, that, 
ws ſuch method was new, and contrary to law, and that he could 
not take his tithe in that manner; notwithſtanding which, the 
appellant ſoon afterwards gathered all his hops, except Ms 

tenth hill, which he left ungathered according to his notice, and 


refuſed to ſet out the tithe of any part of the hops which he ga. 
thered. - 


The reſpondent having never before heard of, or experienced 
that method of ſetting out the tithe of hops, and apprehending 
he had no right to take down the appellant's hop poles, or to 


gather the hops left thereon, did not meddle therewith ; and was 
in hopes the appellant would alter his ſentiments, and in an 


amicable manner pay the reſpondent for the tithe of the hops he' 
had gathered that year; but inſtead thereof, in October follow- 
ing, the appellant commenced an action at law againſt the re- 
ſpondent, for not taking away the tithe hops, fo pretended to 
have been ſet out as aforeſaid. X 


The coliednobe being not only injured by the appellant's not 
ſetting out his tithes, but alſo harraſſed by an action at law, was 
obliged to have recourſe to a court of equity ; and accordingly, 
in Michaelmas term 1751, filed his bill in the Court of Exche- 
quer, againſt the appellant for an account of his ſaid hops, and 
to be paid for the tithe thereof. i | 


The appellant put in his anſwer to this bill, and thereby ad- 
mitted, that in the year 1751, he had hops growing in the pa- 
\ riſhes of Micklebam and Dorking, and that he gathered upwards 
of fix ton weight, beſides what he left ungathered as aforeſaid; 
but inſiſted, that he did not gather his ſaid hops without truly 
ſetting forth the tithe thereof, but on the contrary, did divide, ſe- 
parate and ſet out the full tenth part thereof, by ſetting out every 
tenth hill upon which the hops grew, and by ſevering all the binds 
or ſtems upon every ſuch tenth hill, from the ground or ſoil, 
and by leaving the hops upon the binds or ſtems on every ſuch 
tenth hill on the poles ſtanding, and inſiſted, that that manner 
of ſetting out the tithe was the only legal method; and that 
the tithe of hops ought not by law to be ſet out, after the ſame 
are picked from the bind or ſtem ; and denied that there was 
any cuſtom in Micłlebam or Dorking, for letting out the tithe of 
Hops growing there, Wk 


But 
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But the appellant having likewiſe by his anſwer ſuggeſted, 


that the reſpondent's predeceſſor, in the rectory of Michlebam, 
did, at his own coſts, cauſe to be picked from the binds or 
tems, the tenth of the hops growing in that pariſh, or did ſa- 


tisfy the occupiers of the hop grounds for picking the ſame ; 
and having likewiſe ſet forth ſeveral other matters relating to the 


appellant's paying for, and ſetting out his tithe of hops i in the 


preceding years, and his application to the reſpondent to take 


and accept of a compoſition for his tithe of hops in the year 


17513 the reſpondent replied to the anſwer, and iſſue being 
joined, ſeveral witneſſes were examined. 


On the 24th of February, 1753, the cauſe came on to be 
heard, when the court was pleaſed to declare, that the method 
of ſetting out the tithe of hops, inſiſted on by the appellant in 
his anſwer, was no good ſetting out of his tithe of hops; but 
that hops ought to be picked and gathered from the binds be- 
fore they are tithable. And decreed, that the appellant ſhould 
come to an account with the reſpondent, for the value of the 
appellant's hops growing on his ſaid lands, in the ſaid pariſhes 
of Mickleham and Dorking, from Lady-day 1751, when gathered 
and picked from the binds ; and that the appellant ſhould ſatisfy 


and pay the reſpondent for the tithes thereof accordingly : The 


taking of which account, was thereby referred to the deputy re- 
membracer of the court; and it was further decreed, that the 
appellant ſhould pay to the reſpondent his coſts of the ſuit to 


that time, to be taxed by the deputy remembrancer ; and that an 


injunction ſhould be awarded to ſtay the appellant's proceedings 
at law, and the conſideration of future coſts, and all further di- 


rections, were reſerved till after the coming in of the deputy re- 
membrancer's report. 


The appellant apprehending himſelf aggrieved by this decree, 
appealed from it; and on his behalf it was inſiſted, that there is 
no poſitive law to regulate the manner of tithing hops, nor is it 

fixed by immemorial uſage or cuſtom : That the determinations 

of courts relating thereto 4 4 been various; and that therefore, 
that manner of tithing ſeemed. moſt juſt and equitable, which 
was both leaſt prejudicial to the owner, and moſt beneficial to 
the parſon or im propriator. That the manner inſiſted on by the 
reſpondent, by picking, and then ſetting out the tithe by admea- 
Vat, Y; | 20 
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ſurement in baſkets, was proved to be ſo very detrimental to the 
planter, that it muſt inevitably be the ruin of the plantation of 
hops, the cultivation whereof is of extenſive benefit to this king. 
dom. But the method of ſetting out the tithe of hops inſiſted 
on by the appellant, was undeniably proved to be fair and equi. 
table, and not liable to any fraud whatſoever ; whereas the other 
method was avowedly oppreſſive and injurious, and not produe- 
tive of any benefit, or preventive of any fraud. It was therefore 
hoped, that the decree would be reverſed. 


On the other ſide it was contended, that the ſetting out the 
tithe of hops by meaſure, after they are picked from the bind or 
ſtem, is the faireſt and moſt equal method, and liable to the leaſt 
inconvenience: Whereas the method of tithing by every tenth 
hill, would be liable to great fraud, inaſmuch as the planter 
would have a right to ſet out for tithe every tenth hill,” to be 
computed from the place he began at; and he might every 
year determine before he manured his ground, where he would 


begin to ſet out the tithes, and would thereby certainly know 


every tenth hill through the whole plantation, and might ne- 
gle& to. manure or improve the ſame equally with the other 


hills, which would be unjuſt and unreaſonable. Beſides, this 


method of tithing would give occaſion to many diſputes and con- 
troverſies, as the hops growing on one hill are naturally apt to 
intermix with the hops growing on the hills adjoining ; ſo that 


it is ſcarce poſſible to ſever the one from the other entire: And 


the owner of tithes, or his agents or ſervants, exerciſing the right 
of entering into the hop grounds, and pulling up the planter's 
poles, muſt frequently furniſh matter for ſuits and vexations ; 
which would be inconvenient both to the owner and the pa- 
riſhioners. That the appellant had not made the leaſt proof, 


that the tithe of hops were ever ſet out before they were picked 
from the bind or ſtem, or tithed by the tenth hill; but, on the 


contrary, in many inſtances, where the method of ſetting out 
the tithe of hops has been diſputed, or brought in queſtion, . 
it has been uniformly adjudged and determined after ſolemn 
argument, that the tithe of hops ought by law to be ſet out by 
meaſure, after they are picked from the bind or ſtem : And 


therefore it was hoped, that the decree would be affirmed, and 
the * Fes with coſts, > 


Accord- 
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Accordingly after hearing counſel on this appeal, it was oR- 
DERED and ADJUDGED, that the ſame ſhould be diſmiſſed, and 
the decree therein complained of affirmed. 


I 


Roger Bernard, Elgz  - - Appellant, 
Francis Woodley, Eſq; and Jobn f 
Gent. his Truſtee, | Reſpondents, 


11th December, 1753. 


IVERS laws have been from time to time made, both 
in England and Treland, for preventing the growth of Po- 
pery, by reſtraining Papiſts from taking permanent or beneficial 
intereſts in land; and thoſe laws have been ſo often, both li- 


terally and ſubftantially, ſtated in the 3 volumes of theſe 


_ reports *, that it is thought unneceſſary to repeat them any 
more, | 6 B65 


Arthur Bernard, Eſq; the appellant's father, being ſeiſed in 


fee of the lands of Leades Eaſt, Leades Weſt, Ballyvougane, other- 


wiſe Ballyvoungane, otherwiſe Rylane, and Contane, ſituate in 
the barony of Muſterry, and county of Cork, in Ireland, did, 
by leaſe, dated the 29th of O&ober, 1718, for the conſiderations 
therein mentioned, demiſe the ſame to Francis Woodley, father 
of the reſpondent Woodley, and his heirs; to hold during the 
lives of the ſaid Francis Woodley, and of the appellant and Francis 
Bernard, the ſecond ſon of the leſſor, and the life of the longeſt 
liver of them, to commence from the 1ſt of May, 1718, at the 
yearly rent of 120/. ſterling, payable half-yearly, and 6d. by the 
pound receiver's fees, with other reſervations therein mentioned. 
And the leſſor thereby covenanted, for him and his heirs, to re- 
new the ſaid leaſe for ever, on payment of 60/. ſterling for every 
new life, to be added within fix months next after the death of 
any of the ce/turque vies, in whoſe place or ſtead ſuch new life 


or lives ſhould be added; and, upon the nomination of ſuch. 


new life, and ſurrender of the old leaſe, to execute a new leaſe 
accordingly. 


2 | | This 
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This leaſe was taken by Voodley at the requeſt of Bernard the 
leflor, in truſt for one Lawrence MacCarthy, the ſon of Felix 
Mac Carthy, and Woodley declared the truſt accordingly; but 
Lawrence being a minor at the time of granting the leaſe, his 
affairs were managed and tranſacted by Charles MacCarthy, his 
uncle and guardian, who, as ſuch, continued in the poſſeſſion of 


the lands, and in the receipt of the rents and profits thereof, till 


the year 1720, or 1721, at which time Lawrence attained his 
age of 21, and then entered into and enjoyed the ſame, 


Woodley the leſſee was a Proteſtant; but Felix MacCarthy, 
Lawrence MacCarthy, and Charles MacCarthy, the father, fon 
and uncle, were all of them known Papiſts; and as ſuch inca- 


pable, by law, of taking any beneficial intereſt in lands. 


Lawrence MacCarthy, after attaining 21, neglected to pay the 
rent reſerved by the leaſe, which Moodley, as being the nominal 
leſſee, was obliged to pay, under his perſonal covenant for that 
purpoſe; and ſeveral diſtreſſes being made upon the tenants, - 
and ejectments brought againſt the lands for non-payment of the 
rent, he did actually pay ſeveral ſums for Lawrence on account 
of the truſt eſtate; and being ſtill threatened to be ſued for the 
rent, and MacCarthy neglecting to perform any of the cove- 
nants, theſe motives, at laſt determined Woodley (as he was ne- 
ceſſarily to bear the burthen of the leaſe, by ſtanding always 
liable to be troubled for” the payment of the rent) to ſeek for 
the benefit thereof to himſelf, agreeable to the laws made in fa- 
vour of Proteſtant diſcoverers. 7 | | 


Accordingly in Michaelmas Term 1723, Woodley cauſed a bill 
of diſcovery to be exhibited in the Court of Exchequer in re- 
land, in the name of the reſpondent Dixon, as a Proteſtant dil- 
coverer, but in truſt for himſelf, againſt Lawrence MacCarthy the 
Papiſt, and ceftuique truſt of the leaſe, Arthur Bernard the leſſot, 
and himſelf as the leſſee and others; praying, upon the founda- 
tion of the laws made againſt Papiſts, to be decreed, as a Pro- 
teſtant diſcoverer, to the benefit of the leaſe made by Woodley, 
in truſt for MacCarthy the Papiſt ; and to be put into poſſeſſion 
of the lands, with an account of the profits from the commence- 
meat of the leaſe, | 

2 £ 
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Soon after filing this bill, the reſpondent Dixon executed a —— 


declaration, under his hand and ſeal, that his name was uſed 
therein, in truſt for Woodley ; and that he ſhould have the ſole 
benefit of any decree, and proceedings to be thereon had ; 'and 
that Dixon would not any way releaſe, diſcharge, or annul the 
ſame, Woodley indemnifying him as to all coſts. 


All the defendants anſwered the bill : —=MacCarthy admitted 
his being a Papiſt, and that Dixon was a Proteſtant; and both 
he and Woodley, his truſtee, admitted the truſt of the leaſe 


to be for MacCarthy s benefit: And Bernard the leflor, ſtated the 


great arrears of rent due to him from Mac Carthy, which, at the 
time of putting in his anſwer, amounted to no leſs than 473“. 
24. 2d. but made not the leaſt "objection to the dildo very, or re- 
lief prayed by the bill. 


Dixon replied to the anſwers of Mac Carthy and Woodley, againſt 


whom only the relief was ſought; but as to Bernard, he brought 
the cauſe on to hearing upon bill and anſwer; and the cauſe be- 
mg at iſſue, Dixon fully proved himſelf a Proteſtant, and Mac- 
Carthy a Papiſt. And on the 4th of June, 1728, the cauſe was 
heard, when Dixon, as a Proteſtant diſcoverer, was decreed to 
the full benefit of the leaſe made by Bernard to Woodley, and of 
the lands thereby demiſed, during the term thereby granted, 
under the rents, conditions and agreements therein mentioned, 
with the full benefit of the clauſe for renewal, together with an 


account of the profits of the lands, from the time of filing the 


bill; as alſo his coſts of ſuit, to be recovered againſt the de- 


PO res And an injunction was directed to iſſue to the ſheriff. 


of the county of Cork, to give Dixon peaceable 8 of the 
premiſes in queſtion. 


This decree was inrolled, and the reſpondent Dixon was, by 


an injunction granted on the decree, and directed to the ſheriff 
of the county of Cort, on the gth of the ſame month, put into 
poſſeſſion of the lands, in truſt, and for the uſe of Francis Wood- 


ley, the reſpondent's father, under the preceding declaration of 
truſt; but no coſts were ever paid under this decree, by the 
appellant's father, or any of the other defendants, except Woodley 


only, for whoſe benefit it was obtained. 


Vor. V. BID 1 = Under 
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Under this decree and declaration of truſt, Woodley continued 
in poſſeſſion of the demiſed lands to the time of his death, and 
made under-leaſes thereof, and paid the rents, duties and fees, 
reſerved by the original leaſe \to Arthur Bernard, till his death, 
which happened in 1735 ; and from that time Woodley, during 
his life, paid the, ſame to the appellant, as eldeſt ſon and heir of 
Arthur Bernard the leſſor. 


Francis Bernard, one of the lives named in the leaſe, died in 


Fanuary 1736 ; and Francis Woodley the nominee, and another 
of the lives named in the leaſe, died within a fortnight after. 


wards, having made his will, and thereby deviſed his eſtate and 
intereſt in the demiſed lands, to his ſon the reſpondent Woodley, 


then a minor, ſubject to an annuity and certain legacies ; and ap- 


pointed Elizabeth Woodley his wife, and William Johnſon, execu- 
tors; and alſo appointed Elizabeth Woodley, the reſpondent Wood. 
leys mother, to be guardian of the reſpondent during his mi- 


nority. 


Soon after the death of the reſpondent's father, Elizabeth 
Woodley, as guardian of the reſpondent, applied to the appellant, 
to know when he would receive the fines, and renew the leaſe; 
but the appellant put her off, till he ſhould come'to the ſummer 
aſſizes at Cork; and before that time he fell dangerouſly ill: 
Whereupon Mrs. Woodley, after waiting a conſiderable time for 
his recovery, and the time for renewal being almoſt expired, in 
the beginning of Auguſt 1737, wrote a letter to the appellant, 


to know when he would be ready to receive his fines; but re- 


ceiving no anſwer, ſhe, on the 1th of that month, ſent Mr. 
Foſeph Harriſon, on the reſpondent's behalf, to the appellant's 
houſe, about eighteen miles from Cort, to make him a tender of 


120 J. being two renewal fines: And Mr. Harriſon accordingly 


carried with him, together with the old leaſe, a draught of a new 
leaſe, peruſed by counſel, and a clerk to ingroſs the ſame, if the 
appellant ſhould approve of it; and on the ſame 13th of Auguſt 
he tendered the 120 J. to the appellant, who ſtil} We con- 
fined to his chamber, as the renewal fines for adding two lives 


in the place of the two lives fallen, the laſt of which had fallen 


on the 11th of February, 1736 and produced a draught of the 


" new leaſe at the ſame time, and nominated the lives of the re- 


anden. and Margaret Moodley, his ſiſter, in the place of the 
5 | ſaid 
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ſaid Francis Bernard and Francis Woodley : And Mr. Harriſon 
having previouſly paid the rent in arrear, produced to the appel- 
lant two receipts for all rent due to the firſt of May preced- 
ing; the one from Richard Baldwin, who was entitled to a 
yearly chief- rent out of the demiſed lands, and the other from 
Daniel Connor, agent for Mr. Francis Bernard, to whole father 
the lands had been, amongſt ſeveral others, mortgaged ; and to 
whom part of the rent had been ſome time before, by appoint- 
ment of the appellant, uſually paid : But the appellant refuſed 
to renew the leaſe, upon the ſingle pretence that the fines were 
not tendered within the fix months limited by the original leaſe 
for that purpoſe, notwithſtanding the time was elapſed but two 


days only, viz. the exceſs in the fix months incurred between 


the 11th of February and the 13th of Augy/ following; and 


though it was through the appellant's own neglect, and his indiſ- 


poſition, that the leaſe was not renewed before; and notwith- 
ſtanding Mr. Harriſon offered to pay intereſt for the fines for the 
two days elapſed, beyond the fix months limited by the cove- 
nant for renewal. 


Soon after this refuſal, the appellant being a man of fortune 


and influence in the county of Cor#4, and taking advantage of the 
reſpondent Woedley's minority, prevailed on moſt of the tenants 
of the demiſed lands to attorn to him, and harraſſed and diſtreſ- 
ſed ſuch as refuſed ; upon which Mr. Harriſon, on behalf of the 
reſpondent Moadley, and in order to take off all pretence for ſuch 
proceedings, on the 10th of November 1737, paid the appellant 
the half year's rent due the 1ſt. of that month; for which the 
appellant refuſed to give any other receipt, than one which im- 
ported, that he received the ſum of 63/. 10s. on account of 
the rent of the demiſed lands, into which the appellant had 
lawfully re-entered ; which receipt Mr. Harriſon refuſed to take, 
though he paid the appellant the half years rent. 


The appellant having, by theſe means, illegally turned the 
reſpondent Woodley and his guardian out of poſſeſſion, and 


thereby prevented them from recovering 300 J. and upwards, 


due from the under-tenants for arrears of rent, at the time of 
the appellant's entry ; a bill was, in Hilary Term, 1737, filed 


in the Court of Exchequer in Ireland, in the name of the re- 


ſpondent Woodley, then a minor, by the ſaid Elzzabeth Woodley, 


j 


his 
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his mother and prochein amy, againſt the appellant ; praying, 
that he might be compelled to renew the leaſe, by the addition 
of the two lives before mentioned; and to account wath the re. 
ſpondent Woodley, for the ſurplus profits of the Ta lands, 
from the time he Oy into poſſeſſion. 

The appellant put in his anſwer to this bill; by which he 
admitted the original leaſe to Woodley the father, and the truſt 
thereof for MacCarthy a papiſt; and alſo the decree of 1728, 
by which Dixon, as a truſtee for the reſpondent, was decreed to 
the benefit of the leaſe, with an account of rents and profits; 
but infiſted, that the leaſe was null and void in its creation, and 
could not ſubſiſt for the benefit of a Proteſtant diſcoverer, for 
that all the lands compriſed therein were part of the eſtate of the 
late Earl of Clancarthy, who had been attainted for high trea- 
ſon committed in Jreland againſt their Majeſties King WMillian 
and Queen Mary, during the rebelliun in 1688; upon which 
account, the faid lands became veſted in certain truſtees appoint- 
ed by an act of parliament paſſed in England in the 11th and 
12th years of King Wham III. intitled, © An act for granting 
e an aid to his Majeſty, by ſale of the forfeited eſtates, and other 
« eſtates and intereſts in Ireland and by a land tax in England; 
and that the ſaid truſtees, purſuant to the power given them by 
that act, ſold the ſaid lands to Arthur Bernard the appellant's fa- 
ther, who was ſeiſed in fee thereof by that title, at the time of the 
leaſe made to thereſpondent's father: The appellant further inſiſt- 
ed, that by an act paſſed in England, in the firſt year of Queen Ann, 
intitled, ** An act for the relief of the Proteſtant purchaſers of 
the forfeited eſtates in Ireland, &c. Papiſts were diſabled to 
purchaſe or take any eftate or intereſt in their own names, or in 
the name of any other perſon in truſt for them, of or in any the 
lands or hereditaments veſted in the ſaid truſtees ; and that by 
the ſaid act, all eſtates and intereſts taken contrary -tiediid were 
declared null and void: And he craved the benefit of the ſaid 
acts accordingly, for that the leaſe in queſtion having been made 
in truſt for a papiſt, was contrary to the ſaid acts. He further 
ſaid, he was adviſed that the ſaid leaſe was not ſueable for, by 
virtue of the act which creates the right of a Proteſtant diſcoverer ; 
and therefore ſubmitted, that the reſpondent Moodley had no right 
to the lands by colour of the leaſe, or covenant of renewal.— 
Saeed that Hare: ;fon came to his houſe on the 13th of Au- 


guſt 


Caſes tn parliament, 


guſt, 1737» being only two days after the expiration of the fix 
months limited for the renewal ; and that he ſaid, he was come 


to pay the fine for renewing the two lives which had dropt.— 


But the appellant ſubmitted, that as application was not made 


to him for a renewal of the leaſe within the time limited by the 
covenant, the reſpondent was barred on that account of the re- 
newal ſought by his bill, * otherwiſe entitled to the bene- 
fit of the leaſe. 


Iſſue being joined, ſeveral witneſſes were examined in the 
cauſe, and on the 2oth of April 1741, it came on to be heard; 
when an objection was taken by the appellant, that the reſpondent 
Dixon, in whoſe name the decree of the 4th of Fune, 1728, had 
been obtained, was not before the court; upon which objection 
the cauſe was ordered to ſtand over, with liberty to amend the 

bill, by adding parties. | 

The bill was accordingly amended, by making the reſpondent 
Dixon a party, with the proper charge as to the declaration of 
truſt by him executed to the other reſpondent, of the decree of 
the 4th of June, 1728, and praying a legal conveyance from 
him of the premiſes to the reſpondent Woodley, purſuant to that 
declaration. 


% 


The reſpondent Dixon put in his anſwer; and being then 
under the influence of the appellant, who was at the expence of 
putting in his anſwer by his own attorney, ſaid, he believed he 
made ſuch declaration of ' truſt as in the bill; but referred 
thereto, and put the reſpondent Woodley to the best of it. — He 


further ſaid, that he. apprehended the declaration of truſt was 
void in itſelf, as being made to the reſpondent's father, who 


was then truſtee for a Papiſt ; and admitted the proceedings on 
the bill filed in his name, and that poſſeſſion was given him "by 
the ſheriff of the county of Cork. 


The aud was again heard on the gth of November, 1742; 


when it was objected by counſel for the appellant, that the 
Proper parties were not yet before the court ; for that Francis 
Bernard, eldeſt ſon and heir of Francis Bernard, who had a 
mortgage upon the demiſed lands, and Winthrop Baldwin who 
was entitled to a yearly chiet-rent out of the-ſame lands, were 

Vor. . F ® | not 
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not patties. Upon which objeckion (ſo unwilling was the appel. 


1753- 


Gnu lant to come to a hearing on the merits) the cauſe was again or- 


dered to ſtand over, with liberty to amend the bill, by adding 


further parties. 


The bill was accordingly amo; by akin Francis Ber. 
nard and Winthrop Baldwin parties; and charging, that the 
mortgage was made to Francis Bernard ſubſequent to the leaſe 
of 1718, and that Baldwin was entitled to the chief - rent; and 


praying, that Fruncis Bernard might join with the appellant in 
Een a rene wal of the leaſe. 


Francis Bernard the mortgagee, ſtood out procl of contempt 


to a ſequeſtration, for want of an anſwer to the amended bill, — 


But Baldwin put in his anſwer; and inſiſted that he was entitled 


to the chief-rent, and had no objection to the reſpondent Moni. 


ley's getting a renewal of the leaſe. 


The reſpondent Woodley having attained his age of 21, ob- 
tained an order to proceed in the oauſe in his own name. And 
on the 2d of May 1748, the cauſe came on a third time to be 
heard; when the appellant's counfel came once more prepared 
with objections for want of parties; but the reſpondent Moad- 
ley finding there was no end of giving way to theſe objections, 
and having therefore ſtrenuoufly oppoſed the ſame, the court, 
upon full debate of the matter, over-ruled the objections, and 

ordered the reſpondent Woodley to go on with his cauſe. | 


Pending the progreſs of this cauſe to a hearing, and whilſtthe 
appellant was catching at every opportunity to retard it, he took 
the following methods of availing himſelf of his own delays; 


272. he firſt procured a bill to be filed in the Exchequer in Ire- 


land, in the name of Nicholas Cue, a tenant or ſervant of and in 


truſt for himſelf, againſt the reſpondent Woodley, then a minor, 
the appellant and Elizabeth Woodley and others as parties de- 


fendants; grounded on the 'Ir:/þ acts of the 2d-and 8th:of Ann. 


on which the reſpondent Maodley's bill had been framed; 


charging the leaſe to have been originally a truſt for a papiſt: 
That Francis V oodley, the reſpondent's father, had obtained the 
decree of 1728, in the name of the reſpondent Dixon, in truſt 
for F elix roy; or Lawrence his ſon, both Papiſts; and 
5 5 {that 
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put into poſſeſſion, the expence whereof was charged to have 
been defrayed by MecCarthy, the reſpondent Woodtey's father 
treated with, and purchaſed from MacCarthy his intereſt in the 
premiſes, for 300/: And therefore praying to be decreed by yir- 
tue of the ſaid acts, to the benefit of the leaſe of 1718, and the 
covenant of renewal, as the firſt real Proteſtant diſcoverer. 


The reſpondent Woodley, by his mother and guardian, and 
ſhe likewiſe in her own right, put in their anſwers to this bill; 
by which they inſiſted on the benefit of the reſpondent Dixon's 
decree in 1728, and expreſsly denied, that there was any truſt 
whatever between the reſpondent Hoodley's father and MacCar- 
thy, relative to Dixon's ſuit and decree.—That MacCarthy, fo 
far from advancing any money to carry on that caule, gave all 
poſſible delay and trouble in the profecution thereof ; but that 
Woodley, after the decree and poſſeſſion obtained, being greatly 
alarmed at the menaces given out by MacCartby, of taking away 
his life; and which had already broke out into ſuch outrages 
committed againſt the tenants, that the governor had ordered 
troops to his aſſiſtance and ſupport ; he on that account, and no 
other, was prevailed upon to give MaoCarthy the 3001. for pro- 
curing his peace, and for quiet enjoyment only, and not with a 
view of purchaſing any intereſt whatever from MacCarthy ; and 
faid, they believed this ſuit had been inſtituted by Cue, at the 
inſtance and expence, and for the ſole benefit of the appellant. 


The plaintiff replied to the anſwer of the reſpondent Moodley, 
but not to the anſwers of any other of the defendants ; and 
witneſſes having been examined, and the plaintiff Cue having 
delayed to bring his cauſe to a hearing, the ſame was at laſt ſet 


on the zoth of May, 1745, was, by them, brought to a hearing, 
when the court diſmiſſed the bill, with coſts; which decree 
of diſmiſſion was ſoon after inrolled, and the coſts taxed at 


Moodley was never able to recover any part of theſe coſts, 


Whilſt this laſt cauſe was at iſſue, a bill was preferred in the 
names of the reſpondent Woodley, and the ſaid Elizabeth his 
mother, againſt the appellant and Nicholas Cue, chargi ng, inter 


alia, 


„ 


that after the decree was obtained, and the reſpondent Dixon + 


down at the requeſt of the reſpondent oodley and his mother; and | 


871. os. 104. but, through the poverty of Cue, the reſpondent. 


ſole expence. This they both expreſsly admitted, by their 


pellant having been defeated in this attempt; and the reſpondent 
M oodley, notwithſtanding all the delays given him in his cauſe, 


the executors, of the ſaid Francis Woodley, and allo againſt the (aid 


prayed might be reviewed and reverſed, for three ſorts of errors 


_ againſt Arthur Bernard. And, 3dly, becauſe the reſpondent 
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alia, that the ſuit thus proſecuted in the name of Cue, was in 
truſt and for the benefit of the appellant, and profacuted at his 


anſwers; and Cue declared himſelf an entire ſtranger to the al. 
legations of his own bill, referring himſelf entirely to the ap. 
pellant's anſwer, in whoſe favour he diſclaimed all benefit of the 
proceedings which had been inſtituted in his name. The ap. 


{till proceeding to bring the ſame to a hearing, the appellant as 
his laſt effort, in Michaelmas Term 1745, exhibited another bill 
in the Court of Exchequer againſt the reſpondent Woodley, y 
eldeſt ſon and heir of Francis Woodley his father, and againſt 


Lawrence MacCarthy and Job Dixon, and one Edmund Dean, 
who claimed an under-leaſe of the lands, in the nature of a bill 
of review and reverſal; ſtating the proceedings in Dzxon's cauſe, 
and the decree therein of the 4th of June, 1728, which he 


ſuggeſted to be therein apparent; 1ſt, Becauſe the reſpondent 
Dixon was decreed, as a Proteſtant diſcoverer, to the benefit of the 
leaſe, though it appeared upon the face of the decree, that the 
lands were the eſtates of the late Earl of Clancarthy, who was at- 
tainted of high treaſon ; and that by ſuch attainder, the aid 
lands were forfeited to the Crown, and were by act of parlia- 
ment veſted in truſtees, .and by them ſold, in purſuance of the 
ſaid act, to the Governor and company for making hollow ſword 
blades in England; and that the ſaid leaſe was therefore abſo- 
lutely null and void, by virtue of the ſeveral acts of parliament, 
made in England touching the forfeitures in Ireland that were 
veſted in the truſtees of the ſaid forfeitures ; and that a Prote- 
fant diſcoverer could have no right to the ſaid leaſe, or the co- 
venant of renewal, by colour of the ſtatutes made in Ireland in 
the 2d and 8th years of Queen Azne.—2dly, That the decree, 
as againſt Arthur Bernard, was without foundation, the cauſe 
having been heard as to him, upon bill and anſwer ; which an- 
ſwer, as ſtated by the decree, did not admit that the leaſe ot 
covenant of renewal, was in truſt for Lawrence MacCarthy; 
and therefore the bill ought, in all events, to have been diſmiſſed 


Dixon was awarded his coſts by the decree againſt the defend- 
3 ants 
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ants in the cauſe, though it appeared by the decree, that no 


coſts ſhould, in ann have been decreed againſt the ſaid Ar- 
* Bernard. 


The reſpondent 3 by his guardian, put in an anſwer 
to this bill, and thereby admitted the ſeveral proceedings in 


Dixon's cauſe; but inſiſted, that the appellant had no right, at. 


that time, either as heir or executor of his father, to pray'the 
relief ſought by the bill; for that Arthur Bernard his father 
acquieſced under the decree of 1728, from the time of pro- 
nouncing thereof, to his death; and received the ſubſequent 
accruing rents, reſerved on the leaſe from the reſpondent's fa- 
ther; and that the appellant had alſo received the rents accrued 
on the leaſe in his own time, after his father's death : That the 
appellant had likewiſe, on the 11th of May 1742, cauſed a bill 
to be filed in the ſaid Court of Exchequer in the name of Ni- 
colas Cue, but in truſt for himſelf, praying to be decreed to 


the benefit of the leaſe ſo made to Woodley, in truſt for Mac- 


Carthy, a Papiſt, and to the benefit of the decree obtained by 
the reſpondent Dixon; for which purpoſe, it was by the ſame 
bill, averred and affirmed, that the ſaid leaſe, and the benefit of 
it, did and was then really ſubſiſting, for the benefit of a real 
Proteſtant diſcoverer; and that the appellant cauſed the ſaid bill 
in Cue's name, to be proſecuted to a final hearing; and that it 
was diſmiſſed with coſts; and that the proſecution was carried 
on at the appellant's own proper charge, in order to obtain the 
benefit of the ſaid leaſe and decree: Wherefore the reſpondent 
inſiſted, that the appellant was concluded and eſtopped, by 
ſuch act of his anceſtor and teſtator, and alſo by his own acts, 
from praying the relief ſought by this bill ; the reſpondent 
Woodley claiming the ſame benefit from his thus inſiſting, as if he 
had expreſsly pleaded the ſame in bar of the relief ſo prayed. — 
But if the court ſhould be of opinion, that the appellant was 
not concluded by ſuch acts of his anceſtor and teſtator, or his 
own acts, yet the reſpondent inſiſted, that no error appeared on 
the face of the decree, for which the ſame ought to be reviewed 


and reverſed, ſo as in any reſpect, to prejudice or affect his 


right to the benefit of the ſaid leaſe, under that decree, and his 
father's will; for that he was adviſed, that the ſaid leaſe and 
the eſtate and intereſt thereby demiſed, under ſome or one of 


the acts of parliament in the bill mentioned to have been made 
Yor, V.* G g | | 3 
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— in Ireland, in the reign of Queen Ann, to prevent the further 
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growth of Popery, were good and valid, and did ſubſiſt for the 
benefit of a Proteſtant diſcoverer; notwithſtanding the demiſed 
lands were formerly (if ſo they were) part of the eſtates of the 


| Earl of Clancartby, and on account of his attainder veſted, by. 


act of parliament made in England, in truſtees, and by them 
ſold, as charged in the bill: And laſtly, that the appellant had, 
in anſwer to the bill filed againſt him by the reſpondent Wood. 
/ey, long ſabſequent to the pronouncing the decree of 1728, ad- 
mitted or confeſſed, that the leaſe was taken in truſt for La. 
rence MacCarthy, a Papiſt : For which, and ſeveral other reaſons, 
the reſpondent infiſted, that the appellant was not entitled to the 


relief prayed by the bill, and that there was no error or 1mper- 


fection in the ſaid decree. 


The reſpondent Woodley having thus fully anſwered the ob- 
jections ariſing from the ſuppoſed errors apparent in the decree 
of 1728, the appellant, in order to evade a real diſcuſſion of this 
defence with the perſon who made it, and to prevent the re- 
ſpondent Woodley from availing himſelf of ſeveral judicial mat- 
ters ſubſequent to the decree, which he had a right to inſiſt upon 
for his defence, and were properly put in iſſue by his anſwer, but 
could not be introduced any other way; found means to prevail 
upon the other reſpondent Dixon (who was a mere truſtee for 
Woodley, and had fo declared himſelf by writing under his hand, 
and conſequently had not the leaſt perſonal intereſt in the quel- 
tion) to conſent to the appellant's putting in a demurrer for him 
to his own bill; and by this demurrer the reſpondent Dixon was 


made to alledge, in general terms only, that the former decree 


was not erroneous; and that the ſeveral errors alledged by this 
bill of review, were not errors apparent on the decree, or ſuch 
for which the ſame ought to be reviewed or reverſed ; but that 
the decree, notwithſtanding any thing alledged to the contrary 


by the bill, was valid, and vugat to be performed, 


As the appellant had 3 ſo his own attorney ſet down 
this demurrer to be argued, with an intention to have argued 
the ſame by the appellant's counſel, and at his expence; but the 
reſpondent Woodley having luckily come to the knowledge of 
theſe proceedings, he thereupon moved the court to ſet aſide the 
demurrer, and to be at liberty himſelf to make ſuch defence, in 


the 
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reſpondent Moodley having, in conſequence of this motion, ob- 
tained, by the indulgence of the court, an opportunity of ſup- 


pill at the ſame time diſmiſſed againit the other defendants, 
whoſe anſwers and defence were opened, and fully gone into; 
| the cauſe as to them having been ſet down by the appellant, upon 
his own motion, to be heard on bill and anſwer, and to come on 
at the ſame time with the demurrer. 


In a few days after the diſmiſſion of this bill of review, viz. 
on the 18th of February, 1748, the Court of Exchequer like- 
wiſe gave judgment in the cauſe inſtituted by the reſpondent 
Woodley, for the renewal of the leaſe in queſtion; and decreed, 
that the reſpondent Woodley's bill ſhould be taken as confeſſed 
againſt Francis Bernard, and that the reſpondent as ſon, heir 
and deviſee, of Francis Woodley, deceaſed, was entitled to a re- 
newal of the leaſe made by the appellant's father to the ſaid 
Francis Woodley of the lands in queſtion, purſuant to the cove- 
nant of renewal contained in the ſaid leaſe, for the lives of 
himſelf, and Margaret Woodley his ſiſter, in the room of the ſaid 


named in the original leaſe; and that the appellant ſhould exe- 
cute a deed of renewal accordingly, in which the defendant 
Francis Bernard was to join ; and the appellant was to account 
with the reſpondent Woodley for the rents and profits of the lands, 
from the time he entered into the poſſeſſion thereof, or into the 
receipt of the rents and profits; and the reſpondent Moodley was 
to account with the appellant for the reſpective renewal fines, 
which became due and payable by the deaths of the ſaid Francis 
Wooley and Francis Bernard, with intereſt from fix months next 
after their reſpective deaths; and allo for the rents, fees, duties 


It was referred to the Chief Remembrancer, or his deputy, to 
audit and ſtate the accounts, in which all parties were to have 
all juſt allowances : And an injunction was to iſſue, directed to 
'the ſheriff of the county of Cork, to put the reſpondent Woodley 


into the poſſeſſion of the faid lands, and to quiet and eſtabliſh 


2 him 


the reſpondent Dixon 's name, as he ſhould be adviſed; and the 


porting the decree of 1728 againſt. the bill of review, the de- 
murrer (prepared as it was by the appellant himſelf) was, on the _ 
3h of February, 1748, allowed, though without coſts; and the 


Francis Woodley and Francis Bernard, deceaſed;' two of the lives 


and payments, reſerved and made payable by the ſaid leaſe, to the 
time the appellant entered into poſſeſſion of the ſaid lands; and 
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in truſt for the ſaid Francis Woodley, deceaſed, the reſpondent 


Baldwin, was diſmiſſed with coſts ; but the defendant Woodley 


the reſpondent Woodley, to 1177). 175. 112d. who was there 
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him therein; and the reſpendent Dixon was to execute to the 
reſpondent Moodley a legal conveyance or aſſignment of the de. 
cree in 1728, obtained in his name, as a Proteſtant diſcoverer, 


Woodley's father, and of all his right to the demiſed lands under 
that decree ; and the bill, as againſt the defendant Winthrey 


was decreed to have his coſts againſt the appellant. 


The decree was inrolled, and an injunction ifſued thereon to 
the ſheriff of Cork, to put the reſpondent Woodley into poſſeſ- 
fion ; by virtue of which, he was accordingly put in poſſeſſion 
on the 1ſt of May, 1749. | "9s 


Soon after this decree was pronounced, the reſpondent Woodley 
carried in his charge before the Remembrancer, againſt the ap- 
pellant, upon the account directed by the decree ; and on the 
211t of February, 1752, the officer reported, that the appellant 
entered into poſſeſſion of the demiſed lands in October 1737, and 
prevailed on the tenants to attorn to him, and continued in ſuch 
poſſeſſion, and in receipt of the rents and profits, from that time 
to the 1ſt of May, 1749 ; and that at the time of the appellant's 
entering into poſſeſſion, there was 30. 12s. 8d. and no more, 
due to him on account of the rent, fees, duties and payments te- 
ſerved, and payable by the leaſe; that there was due to the re- 
ſpondent Woodley, after credit given for the renewal fines, and 
intereſt for the ſame, till diſcharged by the rents and profits of 
the lands in queſtion, and other allowances, the ſum of 1349“ 
9s. 53d. 


To this report the appellant took fix exceptions ; and the 
cauſe having been thereupon ſet down by the reſpondent ,Jou- 
ley, to be argued on the report and exceptions, the fame was 
heard on the 13th of June, 1752, when three of the exception 
were over-ruled ; and upon the three remaining exceptions, the 
court ordered the Remembrancer to deduct out of the ſum te- 
ported due to the reſpondent WYooaley, three ſeveral ſums of 
351. 35. 6d. each, amounting together to 105/. 10s, 6d. and allo 
a further ſum of 61/. 1s. which reduced the ſum reported due 40 


upon decreed by the court to the ſaid principal ſum of 1177 
| | 17% 
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175. 111d. ſterling, appearing due as aforeſaid from the appel- 


lant, together with intereſt for the ſame at 6/. per cent. per ann, 
from that day till paid, together with the colts of ſuit. 


The reſpondent Woodley proceeded to inrol this laſt decree, 
and ſued out an injunction againſt the appellant for performance 
of the ſame, which was ſerved upon him the 13th of Auguſt, 1752, 
and a demand at the ſame time made by the reſpondent Woodley, 
of the ſum decreed him, with the intereſt ; which the appellant 
refuſing to pay, the court, on the 1ſt of December following, or- 
dered an attachment to iſſue againſt him for not performing the 
decree. 


The appellant however, thought proper to appeal from all theſe 
ſeveral decrees ; inſiſting, that as the right accruing to a Pro- 
teſtant informer, was expreſſly confined and reſtricted to ſuch 
eſtate only as a Popiſh purchaſor himſelf might enjoy, at or be- 
fore the time of making the firſt Iriſb act 2d Arn; and as at 
that particular time no Popiſh leſſee was able to enjoy or claim 


diſabilities introduced by the preceding act paſſed in England, 


be any foundation whatever laid for creating or raiſing ſuch a 
tranſmifſible intereſt, as might afterwards be recovered or ſued 
for, within the words or meaning of the ſecond of the Tr; acts, 
made in the 8th year of the ſame reign. But though the words 
of this laſt act might be ſuppoſed to bear ſuch a conſtruction, as 
would enable a Popiſh purchaſor to take even a qualified intereſt 


lame ought not to be received but rejected, as directly repugnant 
to, and amounting in its conſequences to a repeal of that part of 


eſtates and intereſts utterly void and of no effect to all intents 


and purpoſes whatſoever, and which could not be varied, ex- 


plained, or controuled, by any other than an act of parliament 
made in Great Britain. 


On the other ſide it was contended, that the leaſe in queſtion 
was not a voluntary grant from the appellant's father, but for 
valuable conſideration, and beneficial to the leſſor. That the 
orders complained of left the appellant, as heir of the leflor, in 

Vol. V. . H h poſſeſſion 


1ſt Ann; ſo it was apprehended, that there was not, nor could 


in this caſe, for the benefit of a Proteſtant diſcoverer ; yet the, 


the act made in England, which had before declared all ſuch 


any eſtate or title in or to the lands in queſtion, in reſpect of the 


W. Noel. 
C. Yorke. 
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—_— poſſeſſion of every right ſtipulated for by that leaſe ; his rent, his 
3 RP fines, and every other intereſt, were effectually preſerved to him, 
What was recovered by virtue of the decree, was only to the pre. 
judice of the ce/iurque truſt of the leſſee, who was a Papiſt, and 
did not complain; but the ſtruggle was between the appellant 
and the reſpondent Woodley, the one ſeeking to avoid his own 
leaſe for a ſuppoſed original nullity, the other to ſupport that 
leaſe, and with it the act of the leſſor, for the benefit of the Pro- 
teſtant diſcoverer. That the ſubſiſtence and validity of this 
leaſe were now eſtabliſhed by repeated determinations : Dixar's 
decree in 1728, Cue's diſmiſſion in 1745, the allowance of 
Dixon's demurter in 1748, and the reſpondent Moodley's decree 
for a renewal in the ſame year, were all uniform determinations, 
affirmative and negative, in favour of the leaſe, and the reſpond- 
ent Woodley's right to it. The appellant or his father were the 
avowed parties to three of theſe determinations, and the appel. 
lant the promoter, and party really intereſted, though concealed, 
in the fourth. In all of them the ſame queſtions were api- 
tated and determined, as were now again brought in review fora 
ſifth determination between the ſame parties; the Popery acts, 
as well Engliſh as Irifh, were immediately under conſideration 
in Dixon's cauſe; and Cue's bill was brought at the expence 
and in truſt for the appellant, as a Proteſtant diſcoverer, upon 
the foundation of the ſame Iriſh acts, on which the reſpondent 
Woodley had ſo often recovered. Nor was the acquieſcence in 
this caſe, of leſs weight or authority than the judicial determi- 
nations, An interval of 17 years and upwards ſucceeded be- 
tween 1728 and 1745, when the bill of review was exhibited; 
nor was that bill brought till after the diſmiſſion of Cue's cauſe, 
and the reſpondent Moodley's bill had been ſeveral times at hear- 
ing. And though poſſibly there might be no preciſe limitation 
of time to the bringing a bill of review, yet courts of equity 
will not reverſe a decree after ſo long an acquieſcence, but upon 
very apparent errors. The preſent. appeal was exhibited four 
years atter the diſmiſſion of that bill of review, and after an at- 
tachment had been abſolutely ordered againſt the appellant, for 
non- performance of the decree. And yet the reſpondent relied 
not ſo much upon an implied acquieſcence, as upon the poſitive 
acts, both of the appcllant and his father, in receiving the rent 


reſerved by the leaſe for many years after, and in confirmation of 
the 
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the decree of 1728, at the hands of the reſpondent and his fa- 


ther, for whoſe benefit that decree was made. 


But to conſider the queſtion between the parties as res integra, 
unprejudiced by all former determinations, acquieſcence, or con- 
frmation ; the objection made by the appellant is, that the leaſe 
was a nullity in its creation, and could not ſubſiſt for the bene- 
fit of a Proteſtant diſcoverer; for that the lands demiſed were 
part of the forfeited eſtates of the Earl of C/ancarthy, as ſuch 


paſſed in the reign of King William, and by them fold to the ap- 
pellant's father; and that by the Engliſb act, iſt Ann, Papiſts 
are diſabled to take any intereſt in the lands veſted in the ſaid 
truſtees, and all eſtates taken contrary thereto are annulled; and 
conſ:quently, the leaſe in queſtion being made in truſt for a Pa- 
piſt, was a nullity within this act, and the lands mult therefore 
return to the le ſſor. 


To this it may be anſwered, that the Enghſh and Iriſb acts 
referred to, concern eſtates in Ireland only; they all tend to one 
and the ſame end, namely, the ſupport and enlargement of the 
Engliſh intereſt, and Proteſtant religion in Treland; the legiſla- 
ture had the fame intention in them all; they are neceſſarily 
dependent upon, and have been conſtrued to bear a ſtrict relation 
to each other ; and many judicial determinations in Treland, both 
in courts of law and equity, have been founded upon ſuch con- 
ſtruction, The Engliſh act, iſt Ann, annuls all leaſes of the 
torfeited or truſtee lands, as they are called, made to or in truſt 
for Papiſts, as between leſſor and leſſee; but it is not incon- 


and 8th of the ſame reign, made in Ireland, be allowed to ſub- 
contrary to the Popery acts, is, in reſpect to any beneficial in- 


ſtill he may take as a truſtee for a Proteſtant ditcoverer, to whom 
he will be accountable for the profits, without contradicting the 


liament of Jreland have carried the matter further than the 
Engliſh parliament, their intention was by no means to repeal, 


2 thoſe 


veſted in truſtees appointed by the Engliſb act of parliament, 


fitent, that ſuch leaſes ſhould, under the Popery acts of the 2d 
lift for the benefit of a Proteſtant. A leaſe made to a Papiſt 


tereſt to himſelf, void, becauſe he is to have no profit by it: But 
true intent and meaning of the Engliſh act; and though the Par- 


controul, or weaken the Engliſh act, but to give it an additional 
lorce, and carry it more effectually into execution, by making 


Dex kEkEs 
aflir med, 
Jour. vol. 28. 
p- 170—174 


within the purview of it; for it would be as dangerous to the 


would have been a direct contradiction to the Engliſb acts; but 
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thoſe leaſes or intereſts ſubſiſt for the benefit of a Proteſtant die. 
coverer. That the 1-7 act, 8th Ann, extends to all lands in 
Ireland, and truſtee lands, as well as all other lands, are equally 


Proteſtant intereſt in Ireland, that Papiſts ſhould have perma- 
nent or beneficial intereſts in lands which were veſted in the 
truſtees, as in any other lands in that kingdom ; and this was the 
miſchief which that ſtatute was intended to remedy. That the 
exception of the truſtee lands out of the proviſo in this aq, 
operates only upon the proviſo itſelf, to prevent Papiſts con- 
forming before the 25th of December, 1709, from having the 
benefit of purchaſes and leaſes made of ſuch truſtee lands, which 


was not intended to take ſuch lands out of the general purview 
of the Iriſh act, which was apprehended to be perfectly conliſt. 
ent with the Engliſh acts. That this act ought to receive the 
molt extenſive conſtruction for the benefit of the Proteſtant dil- 
coverer; and it might affect the conſtitution of that kingdom, 
and the titles of many eſtates there, in caſe the lands which wer: 
veſted in truſtees, which are of great extent and value, and 
have hitherto been conſidered as within all the acts made in 
Treland for preventing the growth of Popery, ſhould now be de- 
termined not to be within thoſe acts. That the appellant har- 
ing drawn the ſame queſtion ſo often into judgment, after ſuch 
repeated determinations, and acts of acquieſcence and confirma- 
tion ; having defended himſelf againſt a renewal, by the ſuppoſed 
lapſe of two days only in the tender of the fine, and having been 
guilty of ſuch vexatious conduct in the progreſs of the ſeveral 
cauſes; the court thought proper to puniſh him with coſts, 
which are diſcretionary, and depend upon the circumſtances of 
the caſe ; and therefore it was hoped, that the ſeveral orders and 
decrees appealed from, would be affirmed without variation, and 
with coſts adequate. to the rent vexation which the appellant 
had occaſioned. 


After hearing counſel on this appeal, the judges were directed 
to give their opinions on the following queſtion, viz, * Whe- 
5 thes the lands compriſed in the leaſe in queſtion in this cauſe, 
* can be ſued for and recovered by a Proteſtant diſcoverer, 
* within the IJriſb act of Parliament of the 8th year of Queen 
« Ann?” And the Lord Chief Juſtice of the Common Pleas 

7 having 
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having delivered the unanimous opinion of the judges in the a- — 
firmative; it was thereupon ORDERED and ADJUDGED, that 
the appeal ſhould be diſmiſſed, and the orders or decrees therein 
complained of, affirmed: And it was further oRDERED, that 

the appellant ſhould pay to the reſpondents 100 /. for their coſts 

in reſpect to the ſaid appeal. 


* 
„ 


_—_—_——_— 


Edward Downes, Executor of Charts 


I/eehes, | 35-1 2 | £ Appellant. Caſe 11. 


Thomas Revell, Eſq; and the other Com- 


miſſioners for victualling his Majeſty's | 


Navy, and his Majeſty's Attorney . e 


General, WE 85 - — 


29th January 17 54. 


CEKARLE& WE E KE being ſole owner of a ſhip called 

the Hope, whereof Henry Harley was maſter, in the month 
of November 1743, was fitting her out for a voyage from Lon- 
din to Nevis in the Weſt Indies, to take in a loading of ſugars 
there, and to bring the ſame upon freight to London. 


On the 23d of November, 1743, the Commiſſioners for vic- 
tualling his Majeſty's navy having received orders from the Lords 
of the Admiralty, to get ſix months proviſions for 18,000 men 
in the Mediterranean, with all .convenient diſpatch, the fleet 
being then victualled only to the month of April 1744, they ap- 
plied to Harley, to hire the ſaid ſhip to carry part thereof to 
Gibraltar, or Port-Mahon : And Mr. Weekes well knowin g, that 
in the common courſe of navigation, ſhips do not exceed 15 or 
16 days in performing the voyage from Spitbead to Gibraltar, 


nor one month from Spithead to Port- Mahon; and that after 


allowing a reaſonable time for loading and unloading of the pro- 
viſions, and for demurrage whilſt a convoy was getting ready, 
the ſhip would have earned the outward-bound freight, either 
to Gibraltar or Port- Mahon, without prejudice to her homeward- 
bound voyage from Nevis; therefore he agreed to carry ſuch 
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— proviſions at the low rate of 30 5. per ton to Gibraltar, or 405. 
Wha per ton to Port-Mahon, and for a ſmall ſum per month for de. 
murrage, whilſt the ſhip ſhould remain at Spitbead waiting for a 
convoy. | 


Accordingly by a charter party, dated the 1ſt of December, 
1743, between the Commiſſioners of the one part, and the ſaid 
Henry Harley, maſter, and Charles Weekes owner of the faid 
ſhip of the burden of 120 tons, or thereabouts, of the other 
part; Harley covenanted, that the ſhip ſhould forthwith be in 
readineſs for his Majeſty's ſervice, and receive on board from 
his ſtores at Tower Hill, all ſuch victualling proviſions as ſhould 
be laden on board her; and having received the ſame on board, 
ſhould, wind and weather permitting, and after having ſigned 
bills of lading, ſail under convoy for Gibraltar or Port- Mahon, 2 
ſhould be required; and being come there, ſhould unload and 
deliver all the proviſions, as the admiral or commander in chief 
for the time being, or the Commiſſioners agent, ſhould direct: 
And in caſe the ſaid ſhip ſhould be detained at Spithead, for 
want of convoy, longer than 10 days, it was agreed to allow de- 
murrage at 125. per ton per Calendar month, for every ton of 
proviſions laden on board her, for ſo many days as ſhe ſhould 
be detained at Spithead, from the firſt fair wind after the ex- 
piration of the ſaid 10 days, upon the maſter's proteſt on oath 
being produced, of the time of her arrival at the faid place; 

and in caſe the ſhip ſhould not be delivered or diſcharged in 

20 working days after her arrival at the delivering port, demur- 

rage was to be allowed for ſo many days as ſhe ſhould be detain- 

ed above the 20 days, at the rate aforeſaid : And the Commiſſion- 

ers covenanted to allow Harley after the rate of 30 s. to Gibral- 

tar, or 40s. to Port-Mabon, per ton, for ſo many tons of provi 
fions as ſhould be laden on board her; and to have a perfect 

bill made out, for what ſhould appear due for her ſervice ; 2nd 

to be entered and numbered for payment. in courſe, with lau- 
ful intereſt, if not paid in fix months, according to the practice 
: of the victualling office: And Harley further covenanted, that 
the ſhip ſhould be ready to fail from Graveſend, on or before the 
20th of January then next, and from the Downs, with ſuch 
convoy as ſhould be appointed. Which charter party was eke— 


cuted by Harley, on the behalf of the aid Charles Weekes, the 
ſole 
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their office to be affixed thereto. 


Although the charter party was executed on the 1ſt of De- 
tember, and the ſhip was then in readineſs to receive his Ma- 
jeſty's ſtores, which might have been put on board in fix or 
ſeven days; yet the ſhip was not begun to be loaded till the. 1t 
of January following, and not compleated till the 2 1ſt of the 
{fame month; when 133 tons and an half of victualling provi- 
ſions, or thereabouts, were put on board; but failing orders 
were not given till the 24th: And there being ſome time ne- 
ceſſarily taken up in ſtowing the proviſions, and failing from 
London to Graveſend, and having the uſual buſineſs relating to 
ſhips at that port diſpatched, it was impoſſible for Harley to 
comply with the charter party, by which he was to. be ready to 
fail from Graveſend on or before the 2oth of Fanuary, nor was 
he able to ſail from thence before the 3d of February; by which 
means, the ſhip was detained at leaſt 11 days longer in the port 


of London than ſhe ought to have been, according to the true 
conſtruction of the charter party. 


The ſhip ME NEVE! ſailed from Graveſend for the Downs as 
ſoon as the wind would permit, which was the 3d of February 
1743, and arrived there the 8th of the ſame month, when Har- 
ley found no convoy was appointed, and he was detained there 
for want of convoy till the 25th ; though all proper applications 
were made to the Commiſſioners after the ſhip got into the 
Downs, for convoy; or if none could be had, for leave to ſail 
to $p;thead without convoy, of which applications the Commil- 
fioners never thought proper to take the leaſt notice, or to an- 
ſwer any of the letters ſent them on that occaſion ; and Harley 
was actually refuſed to be taken under convoy by the Captain of 
one of his Majeſty's ſhips of war, which ſailed to Spithead from 
the Downs, whilſt Harley lay there; and upon the 25th of 
February, whilſt the ſhip was riding in that open and danger- 
ous road, a violent ſtorm of wind aroſe, which ſunk and deſtroy- 
ed about 10 fail of ſhips, and obliged Harley to cut away the 
cables of his ſhip, and leave her anchors behind, and let the 
ſhip be driven to ſea, which would otherwiſe have been inevi- 
tably loſt ; by which means the ſhip was preſerved, and arrived 
at Portſmouth upon the 27th of February, after having ſuſtain- 


cd 


ſole owner; and the Commiſſioners cauſed the common ſeal of 
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ed damages in the ſtorm to the amount of 109 J. 174. which 
ſum was neceſſarily expended in repairing ſuch damages. 


The ſhip remained at Spitbead, until a convoy was appointed 
for the ſkips laden with victualling ſtores, which was from the 
ſaid 27th of February 1743 to the 18th of April 1744 ; for which 
time there became due for demurrage, according to > the Charter 


party, 106/. 135. 44. 


On the ſaid 18th of April the ſhip proceeded with convo), 
conſiſting of 13 capital ſhips of war under the command of Sit 
Charles Hardy ; and before they failed, the maſters of the ſhips 
laden with victualling ſtores, and bound for the ſame voyage, 
received failing orders from Captain Murray of the Hampſhir: 
man of war, commodore of the victuallers and tranſports, to pro- 
ceed to Liſbon, inſtead of proceeding on their intended voyage 
to Gibraltar or Port-Mahon, in conſequence of orders received 
by him from Sir Charles Hardy; and on the 21ſt of the ſame 
April, the ſhip with the reſt of the fleet, by order of the com- 
modore, put into Torbay; where ſhe remained till the 23d with 
a fair wind, and then failed from thence, and arrived at Libor 
on the zd of May following, where ſhe was detained till the 
. goth of Auguſt, being near four months; although when he 
was off the port of Liſbon, ſhe was but four days ſail from Gi- 
braltar, and the wind then fair; and upon the 3oth of Augif 
the ſhip, with others, failed from Liſbon, under the convoy 
Admiral Oſborne the then commander in chief, who detained 
her in her paſſage from Liſbon to Gibraltar, in plying and cruil- 
ing 13 days off Cape St. Vincent, though the wind was then 
fair; whereby the ſhip did not arrive at Gibraltar till the 14th 
of September. 


The carrying the ſhip from Spitbead to Liſton was contraty 
to the charter party, which ſtipulated only for one voyage from 
Spithead to Gibraltar or Port-Mahon ; and the detention of het 
for near four months at Liſcon, totally defeated her home ward- 
bound voyage; and therefore, the damages the owner ſuſtained 
thereby, ought to have been made good to him, even if the ne- 
cetiity of the public ſervice required ſuch detention. 


The damages ſuſtained by detaining the ſhip for ſo man) 


months lwüger, did not only ariſe from the great expence in 
1 wages 
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wages and proviſions occaſioned thereby, but alſo from the loſs 
of her homeward- bound voyage from Nevis, which would have 
amounted at 8/7. per ton freight, which was then the common 
rate, to 1070/.; the owner's factor at Nevis having actually 
provided a cargo of ſugars there, ta have been brought home in 
the ſhip upon freight, the freight of which would have amount- 
ed to that ſum ; and had it not been for the owner's dependance 
on the homeward- bound freight, he could not have afforded to 
have carried the proviſions to Gibraltar or Port-Mabon, for leſs 
than three times the freight mentioned in the charter party, and 
a much larger demurrage than was thereby agreed for. 


The voyage ſtipulated in the charter party being in the diſ- 
junCtive, either to Gibraltar or Port-Mabon, determined at Gi- 
braltar ; the maſter being required to go there by the then com- 
mander in chief, where the ſhip was detainee 40 days. 


The freight of the 99160 proviſions, at 30 5. per ton to 
Gibraltar, amounted to 2001. 55. for the detention of the ſhip 
18 days at Gibraltar, more than the 20 working days allowed to 
unload, at 12 5. per ton, as by the charter party, the owner ought 
to have had an allowance of 461. 5s. 84. 71 


The ſhip, after having been detained at Gibraltar for about 
40 days, and not undelivered of her lading as ſhe ought to have 
been, purſuant to the charter party, was, on the 24th of October, 
1744, ordered by the commodore to fail to Port- Mahon, where 
ſhe arrived on the 13th of November following, and Harley there 
delivered all the proviſions to Rufel Revell, Eſq; his Majeſty's 
agent victualler at that port. 


On the 12th of December 1744, about three months after the 
{hip had finiſhed her voyage ſtipulated by the charter party and 
not before, ſhe was diſcharged from his Majeſty's ſervice at 
Port- Mahon, after having been detained twelve calendar months 
and 12 days, from the time ſhe was hired to the time ſhe was 
diſcharged, although the ſhip performed the ſailing part of the 
voyage from the Downs to Gibraltar in 19 days, and from the 
Downs to Port- Mabon in 40 days. 
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Theſe deviations and detentions were very injurious to the 


ws owner, in regard it was too late in the year, after the 12th of 


December, for him to victual and fit out the ſhip at Port- Mabon 
for Nevis, to bring home her lading of ſugars, of the crop of 
1744, to London; and too early to fit out the ſhip at Port. 
Mahon for Nevis, to bring home a lading of ſugars of the cro 


of 1745. 


The owner, on the outſet of the voyage, victualled the ſhip 
with 10 months proviſions; which was not only ſufficient to 
ſerve the ſhip's company during her voyage contracted for by the 
charter party, but alſo during her voyage from Port-Mabon to 
Nevis, and from thence to London: But by her detention for 
upwards of 12 months, Harley was obliged to victual her again, 
and repair her at high and great prices at Port- Mahon, and to 
keep the ſhip's company in full pay until the gth of February, 
1744, when ſhe failed back from Port-Mabon to Gibraltar, 
where ſhe arrived on the 18th of that month. 


On the 15th of May 1745, the owner produced to the com- 
miſſioners the certificate of the ſaid Ruf/el/ Revell, of his having 
received all the proviſions from the ſhip ; and deſired them to 
make out a perfect bill for what was due to him for the uſe 


and ſervice of the ſhip, according to the terms of the charter 
party, and for the damages he had ſuſtained by ſuch extraordi- 


nary detentzon, but which they refuſed to do, | 


And therefore, after many other delays, the ſaid Chari: 
Weekes the owner, in Eaſter Term 1748, exhibited his bill in 
the Court of Exchequer, againſt the Commiſſioners of the 
victualling office, and the ſaid Henry Harley and Sir Dudly 
Ryder, Knt. his Majeſty's Attorney General, praying, that the 
commiſſioners might be decreed to pay him the ſeveral ſums 
aforeſaid, or ſo much as he ſhould appear to have been damni- 
fied by ſuch long detention of his ſhip, together with intereſt, 
according to the charter party. | 


To this bill the commiſſioners appeared, and inftead of an- 
ſwering jointly, many of them anſwered ſeparately, and almoſt 
in the ſame words; ſo that Yeekes was put to a great and unne- 


ceſſary expence in 1 copies of many ſeparate anſwers, in- 


ſtead 
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gead of one joint anſwer: And the commiſſioners inſiſted by 
ſuch anſwers, that the ſhip was not detained in the port of Lon- 
gon by means of any delay in them, or their officers, any long- 
er than about four or five days over and beyond the time 
when, by the terms of the charter party, ſhe was to be ready 
to ſail from Graveſend ;—That they were not any way obliged 
to find convoy from the Downs, nor liable to pay any thing ſor 
demurrage for the ſhip ſtaying in the Downs, or for any loſs 
ſuſtained on account thereof; for that if Veetes had not been 
ſatisfied with the terms of the charter party, he was at liberty 
to make what proviſion he thought fit againſt ſuch caſualties ; 


and that by permitting Harley to enter into the charter party 
without ſuch precaution or reſtriction, he took the hazard of ſtay- 


ing for convoy in the Downs upon himſelf: That they ought 


not to pay any thing on account of the damage the ſhip ſuſtained 
by the ſtorm whilſt ſhe lay in the D:wons, in regard there was no 


clauſe in the charter party whereby they undertook to make good 
any damages which might happen to the thip :—That the voyage 
contracted for to Gibraltar or Port- Mahon, was not nor could, 
according to the terms of the charter party, be determined or 
compleated on the ſhip's arrival at Gibraltar, and continuing there 
40 days, or at any other .time, till after 20 working days after 
her arrival at Port-Mabon, unleſs ſooner unloaded :—That they 
were entire ſtrangers to the intended voyage to and from Nevis, 
and to the profit the plaintiff might make by the freight of ſu- 
gars from thence ; and apprehended that they were in no ſort 
concerned therein, or anſwerable for the loſs of ſuch freight :— 
That they were willing to allow for the demurrage at Spithead, 
being one calendar month and ten days, 106/. 95. gd.; for de- 
murrage, for three calendar months and 27 days, during which 
time the ſhip was detained at Liſbon, 3111. 115. 6'd.; for de- 
murrage for 12 days, during which time the ſhip was detained 
off Cape St. Vincent, 317. 115. ol; for demurrage for one calen- 
dar month and days, during which time the ſhip was detained at 
Gibraltar, 103/. 17s. 2d.; for demurrage for 6 days at Port- 
Mahon, over and above the 20 working days, 15 J. 154. 6 d.; and 


for the freight of 133 tons 2% of proviſions from London to Port- 
Mabon, at 40 8. per ton. 267 J. 65. 31 d. 4 


Before any further proceedings were had in the cauſe, the ſaid 
Charles Weekes died, having firſt made his will and appointed 


the 
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pellant to bring his action as he ſhould think proper; and the 


parties were to be at liberty to reſort back to the Court, from 


teſtator had no remedy at law, and was obliged to come into the 


charge them perſonally, or obtain a ſatisfaction out of their 
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the appellant ſole executor thereof : And ſoon after his a 
the appellant proved ſuch will, and revived the ſuit; and the 
cauſe being afterwards at iſſue, divers witnefſes were examined 
on both ſides, and a commiſſion ſued out for examination of wit. 
neſſes at Nevis, and a witneſs was examined thereon ; and the 
depoſitions being publiſhed, the cauſe came on to be heard be. 
fore the Barons of the Exchequer, on the 8th of December, 
1752, and afterwards by adjournment, on the 12th of the ſame 
month, and alſo on the 25th of January, and 21ſt of February, 
1753, when the Court was pleaſed to decree, that the bill ſhould 
be retained for a year, with liberty in the mean time for the ap- 


ſurviving Commiſſioners were to admit the execution of the 
charter party mentioned in the pleadings, as their act and deed, 
and all further directions were reſerved ; for which purpoſe, all 


time to time as there ſhould be occaſion. 
From this decree the appellant appealed, inſiſting, that as his 


Court of Exchequer for relief, the court ought to have made a 
decree in favour of the appellant, for ſuch of his demands as were 
allowed by the Commiſſioners anſwers to be well founded, and 
for which they ſubmitted to make out a bill; vis. for the 
freight of the proviſions, and for demurrage while the ſhip lay 
at Spithead, and ought not to have ſent the appellant to law to 
recover damages not diſputed in equity, and thereby oblige him 
to be at a very great expence to prove ſuch demands. That 
the bringing an action againſt the Commiſſioners in order to 


eſtates, was contrary to the manifeſt intent of the charter party; 
by which it was provided, that upon producing a certificate 
from the agent victualler, of the delivery of the proviſions and 
ſtores laden on board, a perfect bill ſhould be made out for the 
ſum which the owner ſhould appear to be entitled to, to carry 
intereſt from the expiration of fix months, according to the prec- 
tice of the victualling; which evidently ſhewed, that the owners 
ſatisfaction was to come from the crown, or the public, and not 
from the Commiſſioners. That the court ought either to have 
decreed the appellant the ſeveral ſums claimed, and which Weie 


proved 1 in the cauſe, without the leaſt contrariety of evidence, to 
2 have 
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have been the amount of the damages ſuſtained by the owner of 
the ſhip, by the neglect in not loading her, and giving the pro- 
per failing orders in time, and by the detention of her and the 
ſereral other breaches of the charter party; or elſe ought to have 
directed one or more proper ifſue or iſſues to be tried at law, to 
have aſcertained the real amount of ſuch damages as were not 
ſufficiently proved. That the court, inſtead of leaving the ap- 
pellant to bring his action at law, ought to have directed ſuch 
iſſue or iſſues as aforeſaid, in which he ought to be plaintiff, 
fince by leaving him to bring his action, the ſame muſt neceſſa- 
rily be brought in the name of Harley, as being the party to the 
charter party, but who was merely a truſtee for the appellant, 


which the appellant was not impowered to do by the decree, 


and the plaintiff in ſuch action might releaſe the ſame when 
brought, which the decree had in no ſort provided againſt. That 
if an action was to be brought by the appellant in the name of 
Harley, he would-be deprived of the benefit of his teſtimony, 
who had proved ſeveral facts in the cauſe, which, after this 
great length of time, were not capable of being proved by any 
other perſon ; becauſe neither Harley himſelf could be examin- 
ed as a witneſs, nor could his depoſitions be read on the trial of 
an action in which he, was plaintiff, but which the appellant 
might avail himſelf of, in caſę proper iſſues had been directed; 

2nd to be deprived of this teſtimony at law, was tne more un- 
reaſonable, as the court upon the hearing determined, that the 
appellant was entitled to the benefit of Harley's teſtimony, and 
allowed his depoſitions to be read, he being only a truſtee in the 


charter party for the owner of the ſhip. That the appellant 


would likewiſe, on ſuch action to be brought in. the name of 
Harley, loſe the benefit of the evidence of another very material 
witneſs, who had at a very great expence been examined upon a 
commiſſion at Nevis, and was not anſwerable to a court of law 
here; nor could his depoſitions taken on that commiſſion be 


made uſe of in ſuch action, inaſmuch as it would appear at the 


trial, that they were taken in a cauſe between other parties ; and 


therefore it was apprehended, that the court's refuſing to direct 


ſuch iſſues as aforeſaid (the fair and proper method of trying the 
real 12r:ts of the cauſe between the parties) was contrary to juſ- 
tice, and the eſtabliſhed rules of couity. 
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wal let by the owner to the Commiſſioners, and ſuch agreements had 


D. Ryder. 


W. Murray. 


Decree 
-afarmed, 
With varia- 


tions. Jour. 


vol. 28. 


p-. 192. 


contracts, merely or only to enable a perſon who by law was no 


cout, and the words [** an action in the name of the ſaid Henry 


in caſe the depoſition of the ſaid Henry Harley ſhall be offered 
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On the other ſide it was contended, that if the {ſhip had been 


been entered into by him as were by Harley the maſter, and if 
the Commiſſioners had perſonally executed the charter party, it 
would have been very clear and plain, that Veeꝶes could not have 
maintained any ſuit in equity for all or any -of the preſent de. 
mands, but muſt have ſought his remedy at Jaw on the charter 
party ; and as by the decree the appellant was at liberty to bring an 
action at law as he.ſhould be adviſed, and the Commiſſioners were 
directed to admit the deed ; there was no reaſon for directing any 
iſſue at law, to enquire what damages had been ſuſtained by the 
breaches of the charter party. That if an iſſue was to be di- 
reed inſtead of an action, it might be underſtood, that the ſame 
was directed to try what damages WYeekes had ſuſtained by his 
ſhip's being diſabled from making a voyage to Nevis, and taking 
a cargo of [ſugars of that year's crop; or at leaſt ſuch an iſſue 
might give ſome countenance to a demand, which appeared on 
the face of the pleadings, to be abſolutely groundleſs and extra- 
vagant. And as to the objection of the appellant's being deprived 
of Harley's evidence upon the trial of an action, which he might 
not have been in caſe an iflue had been directed ;. there was no 
inſtance of courts of equity directing iſſues to be tried at lay, 
where the demands are legal, and founded on deeds or written 


witneſs, to be a good witneſs ; or to enable any of the parties to 
read the depoſition of a witneſs, whole evidence could not be 
Tead at law. 


After hearing counſel on this appeal, it was ORDERED. and 
ADJUDGED, that in the decree after the, words [** be retained 
**« for” ] the words [“ a year” ] be left out, and the words [“ two 
years“ ] inſerted inſtead thereof; and that after the words 
* for the plaintiff to bring”] the words [** his 'a&tion”] be left 


Harley] inſerted inſtead thereof; and that after the words 
as their act and deed” theſe words ſhould be added [** and 
to be read at the trial of the ſaid action, the reſpondents (hall th 
< not make any objection thereto, by reaſon of his being named 
e plaintiff in ſuch action; but ſaving to the ſaid reſpondents all 


«other objections to the competency or credit of the ſaid Henr) 
| « Harley. 


the 
the 


rec 
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« Harley.“] And upon the conſent of the reſpondents counſel ——5 
ſignified at the bar, it was further oRDERED, that notwit h- 
ſtanding the death of the ſaid Henry Harley, the appellant ſhould 
be at liberty to proceed in his name as if living; and that no 
advantage ſhould be taken on the ſaid trial, or by writ of error, 
on account of his death; and it was further oR ůU ß RED and Ap- 
jupGED, that, with theſe variations and additions, the ſaid de- 
cree ſhould be affirmed. 


— 


? Caſe 12. 


Partner of George ba Plaintiff, 
Gerald, the elder, deceaſed, 


George Fitz-Gerald, ſurviving J 
in Error, 

Charles Pole, — a Defendant, j | 

- 1ſt March, 17 54. 


= 691, 695. 
called the Goodfellow privateer, together with the other Wetkett's In- 


ſurance, 


p- 413. 


* TER 7 OYC E, a mariner, being part owner of a ſhip 2 Burrow, 


owners, fitted her out in a warlike manner, to cruiſe againſt his 
Majeſty's enemies, and obtained a proper commiſſion for that 
purpoſe from the Lords of the Admiralty: Mr. Joyce being 
himſelf the maſter of the ſhip, and abroad, employed Meflrs. 
George Fitz-Gerald, uncle and nephew, and partners, to make 
an inſurance for his intereſt and uſe; and they accordingly pro- 
cured a policy of inſurance for 10007. to be ſigned by ſeveral 
under writers, among whom the defendant Charles Pole under 
wrote for 100. on the 31ſt of Auguſt, 1744. 


The purpoſe for which the Goodfeilow privateer was fitted out 
and employed, during the time for which the inſurance was 
made, being, on the 14th of June, 1744. totally defeated by a 
mutiny of the ſailors on board, their deſertion from her, and car- 
Tying off the fire arms belonging to the ſhip; the plaintiff, who 
had ſurvived his uncle and partners, in Hilary Term 1748, on 
the behalf, and for the uſe of Peter Joyce, brought an action in 
the Court of King's Bench againſt the defendant Charles Pole, to | 
over the money by him ſubſcribed, as on a total loſs, 


—— u— — — 1 „ i 


Der e 


Auguſt, 1744, the ſaid George the elder, and George the younper, 


for and in the name and names of all and every other perſon or 


furniture, of and in the good ſhip or veſſel called the Goodfellou 
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For this purpoſe the declaration alledged, that on the 3 iſt of 


whotn the ſaid George the younger had farvived, were partners 
together in the way of trade and merchandize, to wit, at London 
aforeſaid, in the parifh of Sr, Mary le Bow, in the ward of Cheap, 
and the faid George the elder, and George the younger, being ſo 
partners together, on the ſame day and year, at London aforeſaid, 
in the pariſh and ward aforeſaid, according to the cuſtom of 
merchants, cauſed to be made a certain writing or policy of 
aſſurance, purporting thereby, and containing therein, that the 
ſaid George the elder, and George the younger, by the names of 
George Fitz-Gerald, and company, as well in his own name a 


perſons to whom the ſame did, might, or ſhould appertain, in 
part or in all, did make aſſurance, and cauſe himſelf and them, 
and-every of them, to be inſured, loſt or not loſt, at and from 
Jamaica, to any ports and places where and whatſoever, at ſea or 
ſhore, a cruiſing from port to ports, and place to places, for and 
during the term and ſpace of four calendar months, upon the 
body, tackle, apparel, ordnance, munition, artillery, boat andother 


privateer, whereof was maſter, under God, for that preſent 
voyage, Peter Foyce, or whoſoever, elſe ſhould go for maſter in 
the. ſaid ſhip, or by whatſoever other name or names the ſane 
ſhip, or the maſter thereof, was or ſhould be named or called, 
beginning the adventure upon the ſaid ſhip, &c. from and im- 
mediately following the 14th day of June then laſt, and ſo ſhould 
continue and endure until the ſaid ſhip, with all her ſaid tackle, 
apparel, &c. ſhould be arrived at any ports and places, where 
and whatſoever, a cruiſing from port to ports, and place to 
places, for and during the term and ſpace of four calendz! 
months, commencing as above written, without . prejudice to 
that inſurance ; the ſaid ſhip, &c. for ſo much as concerned the 
aſſured, was and ſhould be valued (one half part of the ſhip) a 
1000. ſterling, without further account to be given by the al 
ſured for the ſame; touching the adventures and perils which 
they the aſſurers were contented to bear, and did take up" 
them in that voyage, they were of the ſeas, men of war, fit. 
enemies, pirates, rovers, thieves, jettizons, letters of mart and 
countermart, ſurpriſals, takings at ſea, arreſts, reſtraints and de- 


tainments of all Kings, Princes, and people of what nation, con- 
| din 
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dition or quality ſoever, barretry of the maſter and mariners, 
and of all other perils, loſſes and misfortunes, that had or ſhould 


come to the hurt, detriment or damage of the ſaid ſhip, Cc. or 
any part thereof: And in caſe of any loſs or misfottune, it ſhould 


de lawful to the aſſured, their factors, ſervants and aſſigns, to ſue, 
labour and travel for; in and about the defence, ſafeguard and re- 
covery of the ſaid ſhip, &c. or any part thereof, without prejudice 
to that inſurance ; to the charges whereof they the aſſurers would 
contribute; each one according to the rate and quantity of his ſum 
therein aſſured: And it was agreed by them the inſurers, that 
that writing, or policy of aſſurance ſhould be of as much force 
and effect as the ſureſt writing or policy of aſſurànce theretofore 
made in Lombard Street, or in the Royal Exchange, or elſewhere 
in Lob And ſo they the aſſurers were contented, and did 
thereby promiſe and bind themſelves, each for his own part, their 
heirs, executors and goods, to the aſſured, their executors, ad- 
miniſtrators and aſſigns, for the true performance of the pre- 
miſes, confeſſing themſelves paid the conſideration due unto 


them for that aſſurance by the aſſured, at and after the rate of 


twenty guineas per cent. And in caſe of loſs (which God forbid) 
the aſſured to abate but two pounds per cent. the aſſurers being 
free from all average: Of which ſaid writing or policy of aſſurance 
ſo made as aforeſaid, he the ſaid Charles, afterwards, to wit, on 
the ſaid 31ſt day of Auguſt, in the ſaid year of our Lord 1744, at 
London aforeſaid, in the pariſh and ward aforeſaid, had notice; and 
| thereupon he the ſaid Charles, afterwards, to wit, on the ſame day 
and year aforeſaid, at Londonaforeſaid, in the pariſh and ward afore- 
ſaid, in conſideration that the ſaid George the elder, and George 
the younger, at the ſpecial inſtance and requeſt of the ſaid 
Charles, had undertaken, and then and there faithfully promiſed 
the ſaid Charles, to perform and fulfil every thing in the ſaid 
writing, or policy of aſſurance mentioned on their parts and be- 
halfs to be performed and fulfilled, and had then and there 
paid to the ſaid Charles. twenty guineas, as a reward for the aſ- 
ſurance of one hundred pounds upon the ſaid premiſes mentioned 
and contained in the ſaid writing or policy of aſſurance, he the 
ſaid Charles undertook, and then and there faithfully promiſed 
the ſaid George the elder and George the younger, that he the 
ſaid Charles would become, and he did then and there become 
an aſſurer to the ſaid George the elder and George the younger, 


for the ſum of one hundred pounds on the premiſes mentioned 
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In the fail writing or policy af affurance ; and that he the fab 


(Charles would perform and:tulfil everyahing in the ſaid writing 


or pdlicy of aſſurance contained, to be performed on his the ſaid 
iCharles's part and behalf, as ſuch an aſſurer, as to the ſaid one 
hundred pounds by him ſo aſſured, and then and there ſubſcrib. 
ed the ſaid writing or policy of aſſurance, for the aſſurance of the 
ſaid: one hundred pounds: And the ſaid George, the now plaintiff, 
further ſaid, the ſaid inſurance ſo made by the aid George the elder 
and George the younger, as aforoſaid, was made for and on account 
of, and in truſt for, and for the uſe and benefit of Peter Yoyce, 
and that the intereſt which the ſaid Peter Joyce, at the time af 
making the ſaid inſurance, as aforeſaid, and during the daid 
cruiſe and voyage hereafter mentioned, had in the ſaid ſhip, 
being a privateer, amounted to a large ſum of money, to wit, 
20001. and-wpwands, and that the ſaid ſhip, on the ſaid 14th day 
of June, in the ſaid writing or policy of aſſurance mentioned, in 
the ſaid year of our Lord 1744, being at Jamaica aforeſaid, in parts 
beyond the ſeas, in good ſafety, ſet fail and departed fram thence 
in and upon her ſaid intended voyage a cruiſing, according to 
the intention of the ſaid writing or policy of aſſurance, and from 
and after the ſaid 14th day of June, was a cruiſing from port to 
ponts, and place to places, until the ſaid ſhip afterwards, and 
within the ſaid four calentlar months, commencing from the ſaid 
14th day of ume, to wit, on the 2 3d day of September, in the 
ſaid year of our Lord 1744, then failing upon the high ſeas, 
and at a great diſtance from Jamaica aforeſaid, and proceeding 
in her faid voyage, was in a mutinous manner, by force and arms, 
againft the will of the then maſter and officers of the ſaid. ſhip, 
ſeized, taken, reſtrained and detained, by the greateſt part of the 


mariners then on board her, and the command, direction and 
government thereof were taken from the ſaid maſter, and the 
- faid ſhip was not permitted to fail and proceed in her ſaid voyage 


a cruiſing any longer, but was then and there contrary to, and 


agaioſt the will of the ſaid maſter and officers, by the {aid ma- 
Tiners in a mutinous manner, carried back again to 7amaice 
aforeſaid, where the ſaid mariners afterwards, to wit, on the 


zoth day of the ſame September, being then and there arrived 
with the ſaid ſhip, againſt the will of. the ſaid maſter and ofhcers, 


ran away from the {aid ſhip, with the boats belonging to the 
ſame ſhip, and totally quitted and deſerted her, whereby, and by 


means. whereof, the ſaid ſhip did not, nor .could not, perform 
er 


1 
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her ſaid voyage a cruiſing, for and during the ſaid four calendar 
months, according to the intention of the ſaid writing or policy of 
alſurance; but from the time of taking, ſeizing and detaining of 
the ſaid hip as aforeſaid, for and during the reſidue of the ſaid 
four calendar months then to come and unexpired, was totally diſ- 
abled to perform the ſame, whereby the owners and proprietors 
of the faid ſhip totally loſt all profit, benefit and advantage, that 
might have accrued to them in and from the ſaid cruiſe, during 
the reſidue of the ſaid four calendar months: Of all which pre- 
miſes the ſaid Charles Pole afterwards, to wit, on the 11t day of 
May, in the year of our Lord 1745, at London aforèſaid, in the 
pariſh. and ward aforeſaid, had notice, and was then and there 
requeſted by the faid George the elder and George the younger, 
to pay to them ninety eight pounds, parcel of the ſaid one hun- 
dred pounds, deducting two pounds reſidue thereof, in reſpect of 
the ſaid loſs, which the ſaid Charles, according to the form and 
effect of the ſaid writing or policy of aſſurance, and of his ſaid 
promiſe and undertaking, then and there ought to have paid to 
the ſaid George the elder and George the younger. 


To this declaration, the defendant pleaded the general iſſue: 
And at the fittings after Hilary Term, 1748, the cauſe was tried 
in. London, before the Lord Chief Juſtice, by a ſpecial jury; 
when, at the requeſt of the defendant's counſel, a ſpeoial verdict 
was found to the effect following: 


That the ſaid Charles on the ſaid 3oth day of Auguſt, 1744, 
did fign and ſubſcribe the policy of aſſurance in the declaration 
mentioned, in-the words and figures thereof, as ſtated in the de- 
claration.— That the ſaid ſhip Goodfellow was ſafe at Jamaica on 

the 14th of June, 1744, and ſailed from thence the ſame day, 
upon the cruiſe in the policy mentioned, and that the ſaid ſhip 
was an Exgliſb privateer, and duly commiſſioned as ſuch. —That 
on the 10th of Fuly, 1744, the ſaid ſhip.Googfellow, in her ſaid 
cruiſe, met with and took a French ſhip, with money and goods 


frye, the captain of the ſaid ſhip Goodfellow, being through ne 
nels unable to continue in the command of the ſaid ſhip Good- 
low, quitted the ſaid ſhip, with the conſent of all the crew 


thereof ; and the firſt lieutenant John Huſſey, was, by joint 


2 .conſent 


on board, to the value of 4200. ſterling, as a prize; and that af- 
terwards, to wit, upon the 31ſt day of Auguſt following, Peter. , 


135 


r 
1754. 
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volved, in caſe of the captain Peter Foyce's death), was failing 


fre- arms, and cutlaſſes, and carried off the ſame, and deſerted 
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conſent of the ſaid captain and all the ſailors and mariners he. 
longing to the ſaid ſhip, appointed commander thereof: — That 
the ſaid ſhip Goodfellow,” under the command of the ſaid Jobn 
Huſſey (on whom the faid command would neceſſarily have de. 


on the ſaid cruiſe, for a port or place called the River. of Dogs, 
to fetch water; and afterwards, while the ſaid ſhip was neceſſu- 
rily failing for the River of Dogs aforeſaid, and within the four 
months mentioned in the ſaid policy, viz. on the. 2 3d day of 
September 1744, the crew of the ſaid ſhip mutinied Againſt the 
ſaid Captain John Huſſey and his officers ; ; and by force carried 
the ſaid ſhip againſt the will of the ſaid Captain John Huſey, 
and other officers, who could not reſiſt the ſame, towards Ja- 
maica; and before her arrival in port there, cauſeleſly, again 
the conſent of the ſaid Captain Jobn Huſſey, ſeized the boat, 


the ſaid privateer; by which the ſaid voyage and cruiſe was 
totally prevented and loſt for the remainder of the ſaid four 
months, from the ſaid 23d day of September : : —That the ſaid 
ſhip arrived at Jamaica upon the_2gth day of September, in the 
faid year 1744, and was there in good ſafety at and after the 
end of the four months aforeſaid ; but was prevented by the 
ſaid mutiny and deſertion, from further purſuing her faid 
cruiſe :—That-the inſurance upon the ſaid ſhip Goodfellow, Was 
made for the account of Peter Joyce the owner, and allo the 
captain, for the former part of the cruiſe,; and that the faid 


Peter Joyce had intereſt in the ſaid ſhi ip Goodfellow, to the amount 
of the ſum inſured. 


This ſhip was afterwards loſt in a hurricane, which happened 
in Jamaica on the 2oth of October 1744 ; and what was fayed 
out of the wreck did not anſwer the expence of the ſalvage: 
But as this event happened four days after the expiration of the 


time limited in the policy, it did not fall under the conſiders 
tion of the jury in this action. 


The wein verdict came on to be argued in the Court of 
King's Bench, in Eafter Term, 1750, when the Court unani⸗ 
mouſly gave judgment for the plaintiff, 


Whereupon 
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Whereupon the defendant brought a writ of error in the Ex- — 
chequer Chamber, where the cauſe was argued ; and that Court 28 . 


was pleaſed to reverſe the judgment of the Court of King's 
Bench. 


But to reverſe this judgment of reverſal, the preſent writ of W. Murray. 
error was brought in Parliament ; and on behalf of the plaintiff 2 
it was ſaid to be found, that by the mutiny, &c. the voyage 
and cruiſe was totally prevented and loſt, for the remainder of 
the four months from the 23d of September ; that Peter Joyce 
had intereſt during the. cruiſe in the ſhip, to the amount of the 
ſum inſured ; and that the ſhip was in being at and after the 
end of the four months. 3 | 


The general queſtion therefore is, whether an event has hap- 


pened, upon which the under-writers, by the terms of the policy, 
are to pay. 


Though different accounts are given of the invention of in- 
ſurances, yet they certainly were brought into practice by mer- 
chants, for the ſake of trade, and in order to divide the riſk. 
The nature of the contract originally was, that a ſpecified voyage 
ſhould be performed free from perils ; and in caſe of accident, 
the inſurer was, for a certain price, to bear the trader harmleſs. 
Hence it followed, that this contract originally related to the 
ſafety of a voyage particularly deſcribed, in reſpe& either of a 
ſhip or cargo; and that the -inſured could not recover beyond 
the amount of his real loſs : Therefore, without abandoning 
what was ſaved to the inſurer, he could not recover the whole 
value, except in the caſe of a total loſs. A very inaccurate form 
of this contract was anciently uſed among merchants, and drawn 
by themſelves. It was brought into England by perſons who 
came from abroad, and ſettled in Lombard Street ; and the terms 
of it, though very imperfectly penned, having acquired a ſenſe 
from the uſage of merchants, the form is followed to this day, 
and every policy refers to thoſe made in Lombard Street. Hence, 
contrary to the general rule, parol evidence is admitted to ex- 
plain this contract, though in writing; and the words are con- 
trouled, or liberally ſupplied, by the intent of the agreement, 
the uſage of merchants, and above all, by judicial determina- 
tions; which are the ſtrongeſt evidence of the received law of 
Vol. V. — II; merchants. 
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-merchants. And upon theſe policies, the voyage, and not the hare 


exiſtence of ſhip and cargo, is the ſubject matter of the inſurance. 


In proceſs of time however, variations were made by expreſs 


agreement from the firſt kind of policy; it being troubleſome 


to the trader to prove the value of his intereſt, and aſcertain the 
amount of the loſs, he gave the inſurer a higher premium to 
agree to eſtimate his intereſt at a preciſe ſum, and to give up his 
claim to what might be ſaved; and the inſured, on the other 
hand, waived any claims of contribution, in reſpect of accident 
which might obſtruct but not defeat the voyage. To recover 
therefore upon this kind of policy, the inſured need only proye 


that he had an intereſt, without ſhewing the value. 


But caſes where it might not be proper for the trader to diſ- 


cloſe the nature of his intereſt, introduced a third kind of po- 


licy ; where the inſurer diſpenſed with the inſured having any 
intereſt either in ſhip or cargo. In theſe two laſt kind of poli- 
cies, valued free from average, and intereſt or no intereſt, it is 
manifeſt that the performance of the voyage or adventure in 
reaſonable time and manner, and not the bare exiſtence of the 
ſhip or cargo, is the object of the inſurance ; and ſo it has often 
been adjudged &. | 

Many 
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* .Depaiba v. Ludlow, Comyns Rep. 360. Inſurance on a Hoy uſed for a packet 
boat from Helvoetfluys to Harwich, intereſt or no intereſt, without further accouil. 
The Hoy in her voyage was taken by a Swediſh ſhip, though no war then between 
Stoeden and Great Britain; and after being nine days in her cuſtody, the Hoy 
was retaken by an Exgliſi man of war, carried to Copenhagen and from thence 9 


Harwich, where ſhe was at the time of the trial. A verdict was given for the 
plaintiff, ſubject to the opinion of the Court of C. B. The caſe was twice u 
| gued; firſt by civilians, and then by common lawyers; and the court gave ju: 


ment for the plaintiff, thaugh the ſhip was then in being at Harwich, The quel- 
tion was not, whether the property of the ſhip was loſt by the capture; but wht 
ther the capture was a peril inſured againſt, and had happened in the voyage. 


Barclay v. Collier, B. R. ich. 1744. Inſurance on the ſhip. called the Luailno- 
Caſtle man of war, from Jamaica to England, intereſt or no intereſt, free of ave 
rage, Fc. The ſhip was in her voyage compelled by ſtorms at ſea, to put in! 
Antigua; where Admiral Knowles being in want of a hulk for his Majeſty” s ſer 
vice, thought proper to convert the Ludlow-Ca/lle to that uſe ; but the treaſure c 
board her was brought home in the Scarborough, The inſured brought his action, 
and though it appeared in evidence, that the. ſhip was exiſting and upon = 5 

bliſhment 
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Many other kinds of inſurances upon other ſorts of things, 
in the nature of wagers, or bargains upon contingencies, have 
been introduced; as to which, the agreement of the parties is 
the rule that governs: As that a man ſhall live ſuch a time.— 
That one man ſhall outlive another.— That a voyage ſhall be | 


performed 


* 
— 


66ꝙ636* 


vliſhment; yet it was determined, and a verdict given by a ſpecial jury accord- 
ingly, that the voyage from Jamaica being loſt, the plaintiff was entitled to 


recover. 


Stoney v. Brown, B. R. Trin. 4508 Inſurance on the Sarah galley at and from 
London to Gibraltar, and from thence to London, valued at the ſum inſured, this 
ſhip was chartered from London for Gibraltar, and thence to the Nore, to receive 
orders from the freighter; and the plaintiff was the ſole owner of the ſhip. The 
ſhip arrived at Gibraltar in June, and was loaded with wines by the freighter's 
correſpondent, for her return-voyage, At Gibraltar the ſhip was ſeized by the 
Saliſbury and Solebay men of war, the captain turned out of poſſeſſion, and ſe- 
veral of the ſailors impreſſed, The captors proceeded againſt the ſhip and cargo 
25 forfeited; but the ſhip was ordered to be reſtored, and was ſent by the freight- 
er's corteſpondent with a cargo for Dunkirk, where ſhe was afterwards overſet and 
lot. An action was brought by the inſured; and though it was relied on for the 
defendant, that the ſhip was not totally loſt, but had been delivered after the cap- 
ture to the agent of the frejghter, and by him ſent on another voyage ; yet as the 
taking at Gibraltar was a breach of the policy in the voyage, whereby the re- 
turn-voyage was prevented; a ſpecial jury gave the plaintiff a verdict for a total 
Joſs, and he had judgment accordingly. | 


Hanbury v. King, B. R. Mich. 1746. Inſurance on the Anna, at and from any 
port or place, or degree of latitude, whereſoever the ſhip might be on the 7th of 
May 1741, to any port, place and degree of Jatitude, until her arrival at London, 
intereſt or no intereſt, free of average, &c. This ſhip was a tender to the ſhips 
ſent to the South Sea under the command of Lord Anſon, and proceeded to the 
iſland of Juan Fernandez, where ſhe was unloaded, and diſcharged the King's 

| ſervice, But being in want of ftores to return to England, ſhe was (old by the 

captain for the uſe of the fleet, for 300 J. for which he received a bill on the Com- 
miſſioners of the navy, which was afterwards paid to the plaintiff the ſole owner, 
together with the freight and all the ſailors wages, to the time of the ſale of the 
ſhip. The plaintiff alſo received 64101. for the freight of the outward-bound 
voyage, and 25907. for ſeven months freight, as the computed time for the ſhip's 
return home. An action was brought on the policy; and although it was inſiſt- 
ed on for the defendant; that the ſhip had not been deſtroyed by any peril in the 
policy, but ſold by the owner for the uſe of government, who had for the con- 
veniency of the ſervice diſpoſed of her as was thought fit; and that the inſured bad 
actually received a price and freight for her, as having performed her homeward- 
bound voyage; ſo that if there was any loſs in point of value, it would only be 
© partial and average loſs, which was expreſsly not to charge the inſurer ; yet 
upon 
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performed in a given time, Tat a ſhip ſhall arrive at 4 2 


: £lal jury gave a verdict accordingly. 
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port before ſuch a fair. And every other contingency may be 
inſured at a fixed ſum. Many merchants, with. a view to their 
own gain, as well as the public ſervice, deſiring to engage in 
fitting out privateers, the great expence of which conſiſts. in the 
outlet, the victualling ſtores, the advance money paid to the 
ſailors, &c. they bethought themſelves, whether they could 
divide the riſk by inſurance. By the firſt kind of inſurance, 
open policies, they could not do it, becauſe there was no cargo; 
and the value of the ſhip was not the meaſure of the owner's 
expence and riſk, Neither could they do it according to the 
ſecond or third kind of policies, as deſcribing any particular 
voyage: The way taken therefore was, to inſure the ſhip from 
all perils, enumerated as a privateer, to cruiſe during a limited 
time: And ſuch inſurance of privateers is a modern practice. 
The very end of this contract ſhews, that che. capacity of the ſhip 
to cruiſe, notwithſtanding the perils, and not the exiſtence or 
the property of the ſhip at the end of the limited time, is the 
ſubject matter of ſuch an inſurance. And this. is not only the 
obvious meaning of the parties to ſuch.a contract, but judicial 


— 


© _ * — * 


upon all the above facts, agreed between the parties, as the ſhip had been render- 
ed incapable of performing the ſervice for which ſhe was fitted out, viz. at- 
tending the fleet in the Sauth Seas and home, the plaintiff recovered a verdict for: 
total loſs, by a ſpecial jury, agreeable to the directions of the, court, 


"Dean v. Ditcher, Strange 1260. Inſurance on goods in the”Durſley galley, in- 
tereſt or no intereſt, free of average, &c. at and from Jamaica to Briſtol. The 
ſhip in her voyage was taken by a Spaniſh privateer, and carried into a port in Hai, 
where, after being kept eight days, ſſie was cut out by an Engliſh privateer, The 
inſured brought an action on the policy. The inſurer inſiſted, it was only a 
average loſs, the ſhip. and goods exiſting; and by ſtatute were to be reſtored to tht 
owners on ſalvage. But it was determined by a ſpecial. jury, and a verdict given 
accordingly,” that notwithſtanding the exiſtence of the ſhip and goods, yet the in- 
ſured voyage being loft, the plaintiff was entitled to recover. upon that. policy. 
M hitebead v. Bance, B. R. Mich. 1749. Inſurance on the Diſpatch. galley, in- 
tereſt or no intereſt, ſree of average, &c. from Jamaica to Hull. In her voyage 
Aſhe was taken by a French privateer, and carried to Hamburgb; and after being 
twelve days in the hands of the enemy, ſhe was retaken by an- Engiih ſhip, and 
brought to London; where ſhe was adjudged to be reſtored to the owner, paying 
ſalvage. The owner ſold the ſhip, fl paid the ſalvage. An action being 
brought on the policy, it was held to have been a loſs of the vayage ; and the ſpe⸗ 


FE. deter- 


. MEAS, Mr... 


Caſes in Parliament. 
geterminations have declared this to be the ſenſe ®. The legiſ- 
lature alſo has. conſidered the inſurance of privateers as bene- 


ficial, and plainly underſtood that the exiſtence of the ſhip was not 


the ſubje& matter of the inſurance : For an act of the 19 Geo. II. 


which prohibits inſurances intereſt or no intereſt, provides, that 


aſſurances on private ſhips of war, fitted out by any of his Ma- 
jeſty's ſubjects, ſolely to cruiſe againſt his Majeſty's enemies, may 
be made by or for the owners thereof, intereit or no intereſt, free 


of average, and without benefit of ſalvage to the aſſurers. And 


there was no occaſion to except the caſe of privateers, had the 


exiſtence of the ſhip been looked upon as the only object; for 
the value of the inſurance might have been confined to the in- 


tereſt in the ſhip. 


Upon ſome of theſe reaſons and authorities, as well as others, 


the Court of King's Bench gave judgment in this caſe for the 


— 
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Pond v. King, 1 Wilſon 191. Inſurance for three months, from the 21 of De- 
cember, 1744, upon the Salamander privateer, to any port or places whatſoever, in- 


tereſt or no intereſt, free of average, c. The privateer was taken in the ſecond 
month by a French man of war, who took the captain and moſt of his men, with 


the commiſſion and proviſions on board his own ſhip, and was carrying his prize 


into France But ſoon afterwards the privateer was retaken by an Eng/i/h ſhip, 
which took her on a cruiſe, and then carried her into Lien, where ſhe remained. 
An action being brought on the policy, a ſpecial verdict was found; and upon ar- 
guing it in the Court of King's Bench, judgment was unanimouſly given for the 
plaintiff, and no writ of error was ever brought againſt this judgment. 


Jenkins v. Mackenzie, Mich. 1749. Inſurance on a priyateer for two months. 
In the firſt month ſhe was taken by the enemy, and afterwards retaken by Admiral 
Martin, who before the end of that month ſent her into Briſlal. The privateer 
had received no damage in the engagement in which ſhe had been taken, but what 
might have been repaired without any great expence, if ſhe could have been put 
into a dock; but when ſhe arrived at Briſſal, the docks were full, and workmen 
ſo lcarce, that ſhe could not be repaired before the time in the policy expired. 
The plaintiff brought his action, againſt which the defendant inſiſted, that the 
ſhip exiſting, and he not having inſured againſt the fulneſs of docks and ſcareity 
of workmen, he could not be liable for a loſs; yet as the two months cruiſe was 
loſt by a peril within the policy, the plaintiff had a verdict, 

Fitzgerald v. WWainhouſe, B. R. Mich. 1749. An action upon the very ſame 
policy now in queſtion, againſt another under- writer, in which the plaintiff. de- 
Clared verbatim as in this caſe. It was defended at the trial; but a ſpecial jury 


gave a verdict for the plaintiff, agreeable to the directions of the court, and judg- 
ment accordingly. The defendant, indeed, brought à writ of error; but deſpait- 


ing of ſucceſs, ſuffered it to be nonproſſed, and paid the money. 
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plaintiff. But the objections to this judgment principally relied 


on, were theſe: I. That as the ſhip exiſted at the end of four 


months, nothing was to be paid; the inſurers only undertaking 
that zhe ſbip ſhould not be totally loſt or deſtroyed within that 
time. II. That ſuppoſe the meaning was to inſure the ſhip', 


capacity to cruiſe during four months, notwithſtanding the 
perils mentioned ; yet unleſs ſhe was prevented by any of the 


means mentioned in the policy, during the whole time, nothing 
was to be paid. For the inſurance muſt be taken to be only 
againſt the entire loſs of the whole time; but in this caſe, the 
ſhip cruiſed for part of the time. III. That if the ſhip's capa. 
City to cruiſe, and.not the bare exiſtence of the ſhip, was the 
thing inſured; it was not found that Peter Joyce had any in- 
tereſt in the cruiſe, only that he was owner of and had intereſt 
in the ſhip during the cruiſe. 


As to the firſt objection, it was ſaid to prove, that if during 
the whole four months the ſhip had been by force turned into 
a fire-ſhip or tranſport, detained in port by an embargo, taken 
and kept by privateers, arreſted and detained by princes, or ſo 
diſabled in a ſtorm the firſt day, as not to be capable of going to 
ſea during the time; provided the owners had the ſhip or her 
hall again, the inſurers were to pay nothing. But this, beſides 
contradicting ſo many principles and authorities, proved more 
than would be ſeriouſly contended for. As to the ſecond objec- 
tion, according to that rate of arguing, if the ſhip was ſafe at 
any time on the 15th of June, there never could be a loſs after- 
wards; and though ſhe had been burnt, ſunk, or taken on the 
16th, the inſurer would not be liable: Which, beſides contra- 
dicting all the authorities in the caſes of privateers, in every one 
cf which the ſhip had cruiſed for ſome time, reduced the four 
months to the firſt inſtant of that time; and therefore was a flat 
contradiction to the expreſs terms of the policy. And to the 
third objection it was anſwered, that the property of the ſhip 
carried an intereſt in her capacity to.cruiſe ; a public law hav- 
ing given prizes taken by privatcers, to and among the owner 
and owners of ſuch ſhip or veſſel, and the ſeveral perſons who 
ſhall be on board the ſame, in ſuch-ſhares and proportions # 
ſhall be agreed on with the owner or owners. And to ſuppoſe 
the owner to have parted with his whole intereſt in the uſe of the 
Mip during the cruitc, and yet to have retained his intereſt : 

2 5 | the 
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the privateer during the cruiſe, was to make an intendment —— 
contrary to the averment in the declaration, and finding of the Cay 
verdict; and to ſuppoſe a caſe which never exiſted in fact, 

namely, that the owner of a ſhip lets her out on freight, to 

cruiſe as a privateer. But the parties in this contract have 

agreed and underſtood, that the uſe of this ſhip was attendant 

upon the property ; for they have inſured the ſhip's capacity to 

cruiſe, and valued it on the ſhip. Laſtly, that there have been 

judicial determinations, and one upon this very policy, in favour 

of what the plaintiff in error contended for, unreverſed and unap- 

pealed from; and people probably have tranſacted loſſes upon 

their authority, and entered into contracts according to the ſenſe 

judicially received. That in mercantile contracts, eſpecially for 

the ſake of certainty, it is better to adhere to deciſions, even if 

they were at firſt erroneous. That all new contracts were made in 

the ſenſe of the judicial determinations ; and ſuppoſing an inter- 

pretation at firſt wrong, it becomes afterwards unjuſt and highly 
inconvenient to vary from it. And therefore it was hoped, that 

the judgment of the Exchequer Chamber would be reverſed, 

and. the judgment of the Court of King's Bench affirmed. 


On the other ſide it was contended, that the inſurer being by R. Henley. 
the terms of the policy free from all average, the plaintiff could T. Sewell. 
not be entitled to recover but in caſe of a total loſs; and the 
ſpip being found by the ſpecial verdict to be in good fafety, at 
and after the end of the four months for which the inſurance 
was made, there could be no ſuch loſs. That the ſhip alone 
was inſured, and not the cruiſe; and to contend otherwiſe was 
not only contrary to the expreſs words and plain meaning and 
intention of the policy, by which the Hip alone, was repeatedly 
expreſſed to be the thing inſured, but it was alſo contrary to the 
nature of an inſurance ; the ſafety of the ſhip itſelf, or of whatever 
elſe is the immediate object of the inſurance, being the only thing 
inſured; and not any uncertain benefit which may ariſe to the 
owner, by means or in conſequence of it. Nor can any ſuch con- . 
{*quential benefit be properly the ſubject matter of an inſurance, | 
is it 18 not capable of being eſtimated. But ſuppoſing the cruiſe, 
or the benefit of the cruiſe, or the free uſe of the ſhip for the 
Cruiſe, to have been the thing inſured; yet even of any of theſe 
taree there was no total loſs; the ſhip having actually cruiſed till 
within 
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within about a fortnight of the whole time, and taken a rich 
prize of the value of 4200 J. ſterling. And ſuppoſing that why 
was found by the verdict, amounted to a total loſs of any of 
theſe; yet it was not found, nor was it averred in the declarz. 
tion, that Peter Joyce, for whoſe benefit the inſurance was made, 
had any intereſt in the cruiſe, but only in the ſhip itſelf; and ty 
recover in an action upon a valued policy, the plaintiff nut 
aver an intereſt in his declaration, and prove it at the trial, 
It was therefore hoped, that the judgment given for the defend. 
ant would be affirmed with colts, 


After hearing counſel for three days on this writ of error, 
the judges were directed to deliver their opinions upon the fol. 
lowing queſtions, viz. iſt, © Whether the facts found by th: 
„ ſpecial verdict in this cauſe, do amount to a breach of the 
policy of inſurance, upon which the action is brought. 20, I 
«© caſe they do, whether the want of an averment in the deck. 
ration that the plaintiff, or Peter Joyce was intereſted in the 
s cruiſe therein mentioned, is an error in this record.” And 
the Judges having taken time to conſider, and differing in their 
opinions, they delivered them with their reaſons, Jeriatin: 
Whereupon it was.0RDERED and ADJUDGED, that the judgment 
given in the Court of Exchequer Chamber, reverſing the judg- 
ment given in the Court of King's Bench, ſhould be affirmed; 
and that the record ſhould be remitted: And it was further 
.ORDERED, that the plaintiff in error ſhould pay to the defendant 
in error, 5 J. for his coſts in the Houſe *. 1 


— 1 


wi. _ 


In a memorandum on the back of the printed caſe, it is ſaid, that the Judge 
of the King's Bench -were .of opinion with the plaintiff on both the queſtions: 
That the reſt of the Judges, together with the Lord Chancellor, were of opinion 


againſt the plaintiff on the firſt queſtion : And chat as to the ſecond queſtion, i 
differed in their opinions. 
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Jobn Browne, Eiq; 2 n Appellant. Caſe 13. 
The Honourable Margaret Byrne, widow, Reſpondent. 


& 
4th April, 1754. 


SYEORGE BROWNE, Eſq; the appellant's elder brother, 
being ſeiſed as tenant in tail, with remainder over to the 
appellant, of a confiderable real eſtate in Ireland, and poſſeſſed 
of ſome leaſehold lands, held for terms of years, as well as of 
other perſonal eſtate, duly made his will, dated the 6th of April, 
1737 3 and thereby, amongſt other legacies and bequeſts, gave and 
bequeathed to the reſpondent, by the name of the Honourable Mrs. 
Margaret Birmingham, daughter of the Right Honourable the 
Lord Athunry, a legacy of 500 J. in the words following; vis. 
Item, I leave to the Honourable Mrs. Margaret Birmingham, 
daughter to the Right Honourable Lord Athunry, who has 
lived in my family fince her infancy, and forwhom [I have a great 
e tenderneſs, as I have for every one of my Lord Athunry's and 
my dear Lady Atharny's children; I fay, I bequeath her the ſum 
of five hundred pounds on her marriage day: And my will is, , 
that any bond, or bonds and judgment, or caſh- note, payable 
* to me, and now ſubſiſting, which I gave or beſtowed to the 
* {aid Honourable Mrs. Margaret Birmingham, left her by let- 
*ter, or any other inſtrument in writing, in Lord Athunry's 
* hands or otherwiſe, ſhall be deemed and taken for ſo much, 
ae part of the five hundred pounds bequeathed to the ſaid 
© Honourable Mrs. Margaret Birmingham by this my will, and 
© ſhall, for ſo much, go in diſcharge of the ſaid five hundred 
pounds: And the teſtator appointed the appellant ſole exe- 
cutor of his will; who after his death duly proved the ſame. 


The teſtator in his life-time, had given or depoſited ſeveral . 
bonds, notes and other ſecurities, to or for the benefit of the 
reſpondent, which he deſigned and directed, as aforeſaid, ſhould 

0 for ſo much, in diſcharge of the faid 5007. legacy, and ſoon 
afterwards died indebted to many perſons to a great amount ; 
and the appellant applied all his perſonal eſtate, ſo far as the ſame 
ould-extend, in the payment of his debts; but there being a 
gteat deficiency, the appellant, in regard to the memory of his 
brother, voluntarily took upon himſelf the payment of all his 

Vol. V. | P p wy debts, 
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wr" debts, and ſecured the ſame, by charging them on his own 
— eſtate. 


Soon after the teſtator's death, and before the appellant could 
know the ſtate of the teſtator's affairs, or receive any information 
concerning the ſecurities given or depoſited for the benefit of 
the reſpondent ; ſhe by her next friend, in March 1737, exhi. 
bited her bill in the Court of Chancery in 1reland, againſt the 
appellant, for an account of the teſtator's real and perſonal 
aſſets, and to have her ſaid legacy paid, though the ſame was 
then only a contingent OW, and not veſted. 


The appellant put in his anſwer to this bill, and thereby aid, 
that notwithſtanding he was adviſed that he never would he 
liable or ſubje& to the ſaid legacy, or any part thereof (the per. 
ſonal eſtate of the teſtator being no way ſufficient to diſcharge 
the judgment debts owing by him at his death, and the teſtz. 
tor's real eſtate being ſpecifically deviſed to the appellant), yet 
in regard to the memory of his-brother, and the particular eſteem 
which the appellant had for the reſpondent, he was willing, as he 
always had been, to diſcharge the ſaid legacy, in the ſame man- 
ner as preſcribed by the teſtator's will, and as ſoon as the con- 
cy happened. | 


The Reede in 1741, intertaartied with George Byrne, Eſq; 
whereby the ſuit became abated; and ſoon afterwards the faid 
George Byrne died, and the ſuit never was revived either by the 
reſpondent and her ſaid huſband during his life-time, nor by the 
reſpondent fince his death; but inſtead thereof, the reſpondent 
departed from her ſaid ſuit in the Court of Chancery; and to put 
the appellant to greater expence, ſhe, on the 12th of May, 1744 
exhibited her original bill againſt the appellant i in the Court of 
Exchequer in Jreland, ſtating the bequeſt of the ſaid legacy to 
her, and that the ſame was a charge on the teſtator's real as well 
as perſonal eſtate, and was become due and payable on her faid 
marriage, and alſo ſtating her former bill in the Court of Chan- 
cery, and the appellant's anſwer thereto; and charging, that the 
appellant had thereby, and by ſeveral letters and otherwiſe, pto- 
miſed payment of the ſaid legacy; and likewiſe, that the teſtator 
was poſſeſſed of ſeveral valuable leaſes, as well as other perſonal 


eſtate, more than ſufficient to pay his debts and legacies, parti- 
cularly 
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cularly the reſpondent's legacy ; and therefore prayed, that the 
appellant might diſcover and come to an account for the teſtator's 
real and perſcnal eſtate, and that the ſaid legacy might be paid. 


The appellant by his anſwer to this bill inſiſted, as the truth was, 
that his brother had not left ſufficient aſſetsto payhis debts, much 
leſs his legacies, and that the appellant had paid in diſcharge of 
his brother's debts, more than all his aſſets amounted to, by 2000/, 
and upwards : And with reſpect to his anſwer put in to the re- 


anſwer without oath, in the hands of his brother Henry Browne, 
to the bill filed by Peter Daly, Eſq; as next friend to the re- 


ll ſuch bonds, notes and ſecurities, as were depoſited in the 
hands of Lord Athunry, or any other perſon by the teſtator, in 
truſt for the reſpondent ; it being at that time confeſſed, that 
there were ſuch by the ſaid Denis Daly, and that the appellant 
believed he might have ſubmitted to pay the ſaid legacy, in the 
manner, and liable to ſuch account, as directed by the will, be- 
ing then informed there were in the hands of Lord Athunry and 
others, ſecurities ſufficient to diſcharge the ſaid legacy; and it 
was upon that account, and no other, that he ſigned ſuch an- 


be taken as part of the legacy. 


— 


witneſſes were examined for the reſpondent, touching the teſ- 
tator's real and perſonal eſtate, and publication paſſed, no wit- 
neſſes being examined by the appellant; but by conſent of par- 
ties, ſeveral orders were made enabling the appellant to read at 
the hearing, ſeveral deeds, articles, wills, and writings therein 


ceptions. 


2 | | time 


- 


ſpondent's former bill in Chancery, he confeſſed, that he left an 


ſpondent; but with inſtructions to the ſaid Henry Browne not to 
file tae ſame, until Denis Daly, Eſq; had firſt got into his hands 


ſwer. And the appellant further inſiſted, that the value of the 
bonds, notes and ſecurities, in the hands of the reſpondent and 
Lord Athunry, which had been concealed from him, ought to 


The reſpondent replied ; and the cauſe being at iſſue, many 


mentioned, as if the ſame had been proved; and alſo a croſs. 
bill filed by the appellant, and the anſwers thereto, ſaving juſt 


The cauſe came on to be heard on the 7th of May, 1750, when 
the Court decreed to the reſpondent the legacy of 5oo.. given 
ber by the teſtator's will, with intereſt for the ſame, from the 


— 
* 
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— 4ime of her marriage in November 17413 and that the remem 
drancer of the Court, of his deputy, ſhould ſtate and ſettle a 
| account between the reſpondent and the appellant of the intereſ 

due on the ſaid legacy; and that an account ſhould be taken q 

the perſonal eſtate of the teftator, and the nature thereof, and 

to whoſe hands the ſame catne, and how it had been applied, 

and of the teſtator's debts owing at the time of his deceaſe ; ang 

that he ſhould alſo enquire whether any bond or bonds, or caſh. 

note payable to the teſtator, and ſubſiſting at the time of the 

will, given or beſtowed by the teſtator to the reſpondent, or leſt 

her by letter, or any other inſtrument or writing, were lodged 

in the hands of the Lord Atbunry, or the reſpondent, or of any 

other perſon in truſt for her, and what was paid in diſcharge df 

them, and to whom; upon which account all parties were to 

have juſt allowances, and if any thing appeared difficult, to re- 

port it ſpecially; and, on return of the Remembrancer's re 

port, ſuch further order ſhould be made as ſhould be fit. 
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In conſequente of this decree, the appellant fully proved be- 
fore the remembrancer, that he had paid in diſcharge of the teſ- 
tator's debts, more than he had received by 20001. and upwards; 
and that the teſtator had in his life-time, given or depoſited, to 
and for the benefit of the reſpondent, feveral ſecurities to a con- 
ſiderable amount, which ought to go in diſcharge of ſo much of 

the ſaid gool. legacy. 


— r => 
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All the accounts directed by the decree being taken, the Re- 
membrancer made his report, dated the 7th of November, 1752; 
and thereby certified, that the ſaid legacy of 5007. was due to the 
reſpondent, and for intereſt thereof, from 3oth November, 1741, 
to zoth May, 1752, after the rate of 6/. per cent. per ann. the 
ſum of 317/. 10s. which being added to the ſaid principal ſum 
of 500). amounted to 8157. 10s; that the appellant had paid 
in diſcharge of the ſaid intereſt 3o/. ſterling, which being de- 
ducted from the ſaid 8177. 10s. there remained due to the te- 
ſpondent for principal and intereft 7877. 10s. That the teſtu- 
tor's perſonal eſtate conſiſted of ſeveral particulars, in the ſchedule 
-thereto annexed mentioned, amounting to 2217/. 84. befides 
two bonds of too. each, therein mentioned to be deſperate; 
that the debts due and owing by the teſtator at his death amount- 


ed to 55391. 125. and that the appellant. had Paid on eager 
| | 1 


| 
| 
| 
N 
71 


Calles in Parltament. 


the teſtator's debts and funeral expences, ſeveral ſums mentioned 


note for 1001. perfected by Jobn Browne of Weſtport, Eſq; dated 
14th May, 1729, and payable to the teſtator or order, on the 
death or marriage of the ſaid John Browne, but not indorſed by 
him, was incloſed in a letter, written by the teſtator to the re- 
ſpondent, dated 18th May, 1729, which was ſealed up in a 
wrapper, alſo ſealed and directed on the back, to be kept by the 
Lord Athunry, unopened, till after the death of the teſtator : 
And that the ſaid Jobn Browne of Weſtport, executed to the teſ- 
tator another note, in May 1729, for 100/. payable to the teſ- 
tator, or order, on the day of the death or marriage of. the ſaid 
Tobn Browne, which ſhould happen ſooneſt ; on which ſaid note 
was indorſed the words following: Pay the contents to Mrs. 


of 100/. each the appellant's agent had inſiſted ſhould go in diſ- 
charge, or in part ſatisfaction of the ſaid legacy, under the teſ- 
tator's will, in caſe the court ſhould be of opinion, that the ſaid 
legacy ought to be accounted for by the appellant ; but that the 
reſpondent's agent had infiſted, that neither of the ſaid notes 
ought to be charged to the reſpondent, the ſtatute of limita- 
tions having incurred againſt the note which was ſealed up in 
Lord Atbunry's hands, and the other note never was in the re- 
ſpondent's cuſtody or power; but whether the ſaid two ſums of 
100/, each, making 200/. ought to go in diſcharge of the faid 


legacy, was by the. Remembrancer ſubmitted to the judgment 
of the court. | | | 


On the 19th of May, 1753, the cauſe was heard on the ſpe- 
cal matter of this report; when. upon hearing . the report read, 
and on reading the depoſition of the ſaid Fobn Browne of Weſt- 
fort, (although the reading thereof was objected to by the appel- 
lant) the court decreed, that the ſaid ſpecial point ſhould be ruled 
ior the reſpondent, and that the report ſhould be abſolutely 
confirmed ; And the reſpondent was thereby decreed to the ſum 
of 7874. 105. reported due for principal and intereſt of the ſaid 


zoth May, 1752, to which time intereſt was computed by the re- 
port, to be totted up by the Remembrancer to that day; and the 
Remembrancer having totted up the ſaid intereſt to the amount 
of 28“. 55. which, beipg added to the faid ſum of 787. 105. 

Vo. V. „ made 


in another ſchedule, amounting to 3680. 569. 3d. That a caſn- 


Margaret Birmingbam, dated 2oth May, 1729, which notes 


legacy, with intereſt after the rate of 6/. per cent. per ann. from 
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— made together the ſum of 8157. 13s. the ſame was decreed to be 

wa, paid by the appellant to the reſpondent, with intereſt after the 
rate of 6/. per cent. from that day, until the ſame was paid; and 
that the reſpondent ſhould have and recover her coſts of the ſuit, 
and accordingly make up and inroll the ſaid decree. 


T. Clarke. From this laſt decree the appellant appealed, inſiſting, that 
>. Evans. the will did not give the reſpondent 5001. to be paid abſolutely, 
and in all events, but on her marriage day; and expreſlly direg. 

ed the amount of any bond, judgment or note, left in Lord 
Athunry's hands, or otherwiſe, for the reſpondent, ſhould be 

deemed and taken as part, and go in diſcharge of the ſaid 500, 

And even as to ſo much of this legacy as agreeable to the will 

ſhould eventually become payable, the reſpondent could only be 

entitled to have the ſame paid in common with other legatees, 

in a due courſe of adminiſtration, and after all the teſtator's debts 

were ſatisfied. That the ſuit inſtituted by the reſpondent in 

1737, was premature, improper and vexatious, being inftituted 

before any right was veſted in her, while the bequeſt reſted in 
contingency ; and- it was utterly uncertain whether ſhe would 

ever become entitled to any part of the legacy. That the ſub- 

miſſion in the appellant's anſwer to that bill, was a voluntary 

and generous offer, and ſuch as he was not in any manner obliged 

A | to make: And the nature and effect of that offer, was only to 
| diſpenſe with the objection which he might otherwiſe have made 
to the payment of the legacy, if ever it became due, 'on account 

of the deficiency of afſets, by ſubmitting to pay ſo much of the 
legacy as ſhould become due, notwithſtanding ſuch deficiency: 
But in every other reſpect, the reſpondent's right was left in the 
ſame condition as it ſtood by the teſtator's will, which expreſſly 
directed, that the ſecurities therein mentioned ſhould for ſo 
much, go in diſcharge of the 500/. legacy. That it appeared in 

the cauſe, that ſecurities were given to, or depoſited for the re- 
ſpondent, to a conſiderable amount; and if the ſame; or any part 
thereof were never recovered, ſuch loſs it was apprehended 
ought to be borne by the'reſpondent, who in all events was only 

to have the reſidue of the 5ool. after deducting the amount of 
thoſe ſecurities. And even for ſuch reſidue, the appellant was 
not perſonally liable, as he appeared by the report to have over- 
paid the aſſets by near 1500/. and his offer in the former ſuit, 
Vas only to pay it in the ſame manner .as preſeribed by the - 

| h all 
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und as ſoon as the contingency happened : But this offer, ſack as 


it was, was in effect waived by the reſpondent, when ſhe inſti- 


tuted a new ſuit in the Court of Exchequer ; and it ſeemed to be 


{> conſidered” by the Court, as the firſt decree directed an ac- 
count of aſſets, and an enquiry concerning the ſecurities ; and 
accordingly ſuch enquiry was made, and the account taken. The 
anal decree however, made in conſequence of the report, did not 
ſeem to be upon the whole well warranted ; for it charged the 
appellant perſonally with the payment of the whole 500. and 
intereſt, without having any regard to ſuch fecurities as it was 
apprehended ought to be deducted thereout, and without having 
regard to a total want of aſſets: It moreover charged the appel- 
lant with the whole coſts of ſuit, without any regard to the re- 
ſpondent's behaviour, which, from the year 1737, had been re- 
markably and unneceſſarily vexatious ; and without regard to 
the great expence occaſioned by the long enquiry and examina- 
tion concerning the teſtator s aſſets, which all turned out in fa- 
your of the appellant. 


On the other ſide it was ſaid, that it appeared by the appel- 


pellant admitted himſelf liable to pay i it, and thereby in expreſs 
words allowed the legacy : And he'did accordingly after the re- 
ſpondent's marriage, on which event it became due, pay one 
year's intereſt. That there was no colour to ſay, that the bonds 
or notes pretended to be given to the reſpondent by the teſtator 
in his life-time, could now be applied in ſatisfaction of the 
legacy; for the appellant as executor, received the money due 
upon the bonds on which judgments were entered up, but if 
he had not, ſtill he was the only perſon entitled to do it; and' 
the reſpondent had offered to aſſign all her right, title and in- 
tereſt in the bonds. And as to the notes, it appeared by the 
account of the teſtator's perſonal eſtate produced by the appel- 
lant, that nothing could be recovered upon either of them at the 


1729, and the teſtator lived till 1737, ſo that the remedy was 
barred by the ſtatute of limitations ; conſequently, the 'notes 
could not be conſidered as ſubſiſting ſecurities at the time of the 
teſtator's death, to be applied in ſatisfaction of the legacy, within 
the ! intent and meaning of his will. But ſuppoſing the remedy 


2 had 


lant's anſwer to the bill in 1737, brought by the reſpondent dur-. 
ing her minority for a ſatisfaction of this legacy, that the ap- 


W. Murray. 


C. Yorke, 


time of the teſtator” s death; for John Browne was married in 
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= had 'not been barred by the ſtatute, the reſpondent could Not 
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to be indorſed to her, never having been in her cuſtody or 
power; and the other being unindorſed, could only be put in 


Decree 
atirmed, 


Jour. vol. 28. 


p- 263. 
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be affirmed, and the appeal diſmiſſed with coſts. 


for her coſts in reſpect of the ſaid appeal 


being ſequeſtered on account of the Iriſb rebellion in 1641, wett 
by the acts of ſettlement, veſted in King Charles II. for the ul 


theſe lands, he in Hilary Term, 1678, filed an information it 
the Court of Exchequer in Ireland, and obtained judgment 
thereon, and a cuſtodiam of the lands, under the yearly rent of 


ſion having afterwards iſſued for remedying defective title, 
Houghton exhibited his claim before the Commiſſioners ; who 
. decreed letters patent to be made out of all the premiſes to hi 
and his heirs, on payment of 200 /. which he accordingly paid, 
But before theſe letters patent were paſſed, King Carli II. 
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avail herſelf of theſe notes; one of them, which was alledged 


ſuit by the executor, who had refuſed to receive, or ſue'for the 
contents of it, It was therefore hoped, that the decree Would 


dete in after hearing counſel on this appeal, it was oz. 
DERED and ADJUDGED, that the ſame ſhould be diſmiſſed, and 
the decree therein complained of affirmed: And it was further 
ORDERED, that the appellant ſhould pay to the reſpondent 100, 


Arthur Heughton, Eſq; = Appellant. 


Anne Wet, Widow, James Weſt, Eſq; 
Sir Henry Tuite, Bart. and Anthony r Reſpopideas 
Malone, Eſq; and Edward Malone, Eſq; j 


12th March, 1755. 


HE manor, town and lands of 712 L iſinur and other 
lands in the barony of Ardagh in the county of Longford, 


of the ſeveral officers and adventurers who had ſerved him and 
his royal "father ; and George Houghton, ſenior, the appellants 
grandfather having purchaſed debentures and placed them cn 


5s. and became poſſeſſed thereof accordingly. Anda commil- 


died, and King James I. his. ſucceſſor not only put a. ſtop © 
them, 
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them, but by other letters patent granted the ſaid manor and 
lands to Colonel William Tuite, by whoſe anceſtors they had 


heen forfeited ; and who was afterwards attainted of high trea- 
| fon, on account of the rebellion in 1688. 


George Houghton ſenior, afterwards died, leaving his ſon 
George the appellant's father an infant, under the ruardianſkip 
of Philip Savage, Eſq; who preferred a petition on behalf of the 
infant to King Villiam III. ſtating his title to the premiſes, 
and praying relief ; and having obtained a reference to the then 
Attorney General of Ireland, and a report from him in favour 
of the title, a new cuſtodiam was granted to Savage in truſt for 
the infant; who having by virtue thereof got into poſſeſſion of 
the premiſes, he petitioned the King for letters patent to be 
granted thereof to the ſaid George Houghton junior, and his 
heirs, which petition being referred to the Lords Juſtices, and 
by them to the Attorney General, he made his report in favour 
of the petitioner ; but Lady Tuite the mother and guardian of 
Sir Foſeph Tutte, having got intimation of this report, prefer- 
red a counter petition on behalf of her ſon, ſtating his claim 
to the ſame lands, and obtained the common reference to the 
Attorney General. However, before any further proceedings 
were had, the contending parties came to an agreement, and by 
a written article, dated in December 1698, Lady Tutte and Mr. 
Savage on behalf of their wards agreed, that if either of them 
ſhould make out a title to the premiſes, on a claim before the 
truſtees for ſale of the forfeited eſtates, and obtain a decree 
thereon, one moiety of the premiſes ſhould be in truſt for the 
other and his heirs; and that the perſon obtaining ſuch decree, 
ſhould convey ſuch moiety to the other and his heirs; and that 
if no grant ſhould be obtained of the premiſes before the 1ſt 
of November then next, Sir Joſeph Tuite ſhould enjoy a moiety 
thereof under the cu/todiam which had been granted to Savage, in 
truſt for George Houghton junior. 


By other articles, dated the 16th of Auguſt, 1700, between 
Sir Joſeph Tuite, who was then of age, and the ſaid Philip 
Savage and George Houghton, who was ſtill an infant, it was 
mutually agreed, that if either of them obtained a grant of the 
premiſes, the ſame ſhould be, as to one moiety, in t:uſt for the 
other of them; and Sir Jeſeph agreed, that if his claim ſhould 
Vor. Rr be 
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penalty of 2000 J. ſterling. 


chaſors. 


on the 11th of February, 1711; when the Court decreed, that 
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time after convey one moiety thereof to George Houghton and 
his heirs; and it was likewiſe agreed, that George ſhould grant 
a leaſe of his moiety to Sir Joſeph for gg years, from the 1| of 
May 1701, at 50 J. a year. And for the performance of the; 
articles on the part of Sir Jeſeph, he entered into a bond in the 


Sir Jaſeph Tuite proſecuted his claim before the truſtees, why 
thought proper to allow -it ; and decreed, that he ſhould hold 
the premiſes to him and the heirs male of the body of Thomas 
Tuite his grandfather. But Sir 7% refuſing afterwards to 
perform the articles, his bond was put in ſuit, whereupon he 
filed a bill in the Court of Chancery in 1reland, impeaching the 
articles, and praying an injunction : This occaſioned Houghton 
to file a croſs bill againſt Sir Fo/eph, for a ſpecific performance of 
the articles. Sir Yo/eph, in his anſwer to this bill, ſet forth 
ſettlement that he had made in 1706, in conſideration of his 
marriage with Mary Percival, whereby the premiſes: were 
limited to himſelf for life, remainder to Mary his wife for life, 
remainder to the firſt and other ſons of the marriage in tail male: 
And ſaid he hoped the Court would not enforce the performance 
of a yoluntary agreement, to the prejudice of ſo many fair pur- 


On the diſcovery of this ſettlement, Haug ton filed a ſupple 
mental bill againſt all the parties claiming under it, charging 
the ſame to be voluntary, and made with notice of the articles: 
And the cauſe being at iſſue, and witneſſes examined, was heard 


the articles of the 16th of Auguſt 1700, ſhould be eſtabliſhed 
and ſpecifically performed by the parties thereto. And this de- 
cree being afterwards inrolled, Sir Foſeph Tuite by leaſe and re- 
leaſe, dated the roth and 11th of March 1712, conveyed one 
moiety of the premiſes to George Houghton and his heirs ; and 
covenanted to levy a fine and ſuffer a common recovery thereof 
which was accordingly done : And George Houghton executed 1 
a leaſe of ſuch moiety to Sir Foſeph, his executors, . adminil- 


trators and aſſigns, for 99 years from the 1ſt of May 179h at , 
the yearly rent of 50 J. 
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la February 1716, George Houghton ſold and conveyed his 
moiety of the premiſes, ſubject to Sir Toſeph Tuite's leaſe, to 
George Weſt, Eſq; for 975 J. ſterling; and covenanted in the 


uſual manner, that he had a good title, &c. and that Weſt ſhould 
hold and enjoy free from diſturbance. 


By indentures of leaſe and releaſe, dated the 2d and 3d of Oc- 
tober 1717, George Weſt, in *conſideration of an intended mar- 
riage with the reſpondent Ann, and of her marriage portion, 
conveyed the ſaid moiety to truſtees and their heirs, to the uſe 
of himſelf for life; remainder to the reſpondent Ann, for life, 
for her jointure; remainder to the firſt and other ſons of the 
marriage in tail male; with other remainders over. 


On the 1ſt of December 1726, George Weſt died, leaving the 
reſpondent Ann his widow, and the reſpondent James his only 
ſon and heir ; whereupon the widow became entitled to the reat 
and reverſion of the premiſes as her jointure, and ſhe accord- 
ing received the rent from Sir Joſeph Tuzte till September 1728, 
when he died, leaving the reſpondent Sir Henry Tuite his only 
ſon and heir; and having made his will, and appointed Richard 
Malone and Thomas Magan, Eſq; executors thereof. 


There being a conſiderable arrear of rent due to the reſpon- 
dent Ann out of the premiſes, ſhe, in Trinity Term 1730, 


to which the reſpondent Sir Henry appeared, and, took defence ; 
and the cauſe being tried at the bar of that Court in Eafter 
Term, 1733, the reſpondent Ann proved her caſe, and made 
out her title; but Sir Henry proving and inſiſting on his father's 
marriage ſettlement in 1706, the Court was of opinion, that Sir 
Joſeph Tuite being thereby only tenant for life, had no power 
to make any conveyance of the premiſes to George Houghton, 
and that therefore the reſpondent Ann was barred ; and directed 
the jury to find a verdict againſt her, which they according did. 


In December 1732, George Houghton died, having made his 


of Wexford, to the appellant his ſecond ſon, and the heirs male 
of his body, when he thould attain 21, upon condition, that 
he ſhould pay looo l. ſterling to the teſtator's other younger 


children ; 


brought her ejectment in the Court of Exchequer in Ireland, 


will, and thereby deviſed his manor of Bourmont in the county | 
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ET children ; and he appointed his wife Euphemia, and Nicky, 


x thereby admitted the articles and bond in 1700, the decree for 


defendant Malone admitted that he had proved Sir Joſeph's will 
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Loftus, Eſq; (afterwards Lord Loftus) and Francis Anneſly, Eſq; 
executors. | | 


On the 22d of June 1734, the reſpondents Ann and Jane 
Weſt filed their bill in the Court of Exchequer in Ireland, againg 
the appellant and the reſpondent Sir Henry Tutte, and againſt 
Richard Malone and Thomas Magan the executors of Sir Joſe 
Tuite, Euphemia Houghton, Francis Anneſly, and Nicholas Lofty, 
the executors of George Houghton, and alſo againſt James Hough. 
ton his eldeſt ſon and heir; ſtating the ſeveral matters aforeſaid, 
and praying, that the executors, heir or deviſees of Genrge 
Houghton might be compelled to make ſatisfaction for the aid 
reſerved rent of 50/. a year, and for the value of the reverſion 
and inheritance of the ſaid premiſes ; or, that the executors or 
heir of Sir Fo/eph Tuite might make ſatisfaction for the ſame; 
and for an account of the real and perſonal eſtates of Sir Jö 
and the ſaid George Houghton. 


To this bill the ſeveral defendants put in their anſwers, and 


performance of thoſe articles, the conveyance and leaſe in 
1712, purſuant to that decree, and the payment of rent by Sir 
Foſeph Tuite till his death in 1728 ; but the reſpondent Sir 
Henry inſiſted upon the ſettlement made by his father in 1706, 
and that he was entitled to the premiſes by virtue thereof. The 


and poſſeſſed ſome of his aſſets; but inſiſted that they were in 
no wiſe liable to the ſatisfaction of any of Houghton's covenants 
with George Weſt, Sir Foſeph being in no kind of privity as to 
any of the tranſactions between them. And the appellant and 
Mrs. Houghton and Mr. Loftus inſiſted, that they had not any 
notice of the trial in ejectment. 


On the 11th of May 1744, this cauſe was heard ; when tht 
Court decreed, that the chief remembrancer or his deputſ 
ſhould take an account of the real and perſonal eſtate of Georg! 
Houghton at the time of his death, and of the yearly value of ons 
moiety of the manor of Burne, and the other lands compriſed 
in the leaſe from him to Sir Jeſeph' Tutte, and that the bill 


ſhould be diſmiſſed as againſt the reſpondent Sir Henry Tui 
4 | will 
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with coſts; and as againſt the executors of Sir Joſeph without 
colts. 


The remembrancer made his firſt report on the 19th of April 


and perſonal eſtate, and certified, that one moiety of the manor 
and lands compriſed in the leaſe from him to Sir Joſeph Tutte, 
was of the clear yearly value of 5o/. But exceptions being 
taken by the appellant and his mother to this report, and ſome 
of them allowed, the report was referred back. And on the 
za of May 1748, a ſpecial report was made, as to ſeveral pay- 
ments made out of the perſonal eſtate of George Houghton ; and 
this report certified, that George Houghton died in December 
1732, ſeiſed in fee of the manor of Bourmont, of the yearly va- 
lue of 177/. and that he deviſed the ſame to the appellant 
when he ſhould attain 21, he paying 1000/7. to his younger 
brothers and ſiſters; that the appellant attained 21 in Auguft 
1735, and had ever ſince been in the receipt of the rents and 
profits thereof, and had paid the 1000/7; that theſe rents and 
profits from the 1ſt of November 1735, to the 1ſt of May 1745. 
incluſive, amounted to 1681/7. 10s. and from the 1ſt of May 


ſame came to the appellant's hand. 


On the 8th of July 1748, the cauſe was heard upon this re- 
port, when the ſpecial matter was ruled for the defendants, and 
the payments out of the perſonal eſtate allowed in preference to 
the plaintiff's demands ; but the plaintiff's counſel praying an 
Iſſue to aſcertain the value of one moiety of the lands evicted, 
at the time of Sir Jeſeph Tuite's death; it was ordered and de- 
creed, that a feigned action ſhould be commenced by the plain- 
tiffs againſt the defendants on the following iſſue, viz, What 
was the value of one moiety of the manor, town and lands of 


Burne, Liſmur, &c. at the time of the death of Sir Jo/epb Tuite, 
to be ſold to the beſt bidder. 3 


county of Long ford 1748, when (the appellant not appearing) 
the Jury found, that one moiety of the ſaid manor and lands at 
the time of Sir Joſeph Tuite's death, on the 29th of September 
1728, to be ſold to the beſt bidder, was worth 1100/, And a 


Vor. V. 886 certifi- 


1746, and therein ſtated the value of George Houghton's real 


1745 to the 1ſt of May 1747, incluſive, to 3547. and that the 


This iſſue was accordingly tried at the Lent aſſizes for the 


after ſervice of a taxed bill of coſts; and that unleſs the coſt; 


diſcharged. The coſts were taxed by the proper officer at 


cauſe ſhould be ſhewn to the contrary, on the firſt day of the 


port, the Judge's certificate of the verdict, and the merits; when 


ſum found by the verdict to be the value of one moiety of the 
premiſes; and it was ordered, that the Remembrancer ſhould 
, compute coll a year from the 29th of September 1728, to that 
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certificate of this verdi& being filed, it was, on * 15th of 
April 1749, ordered, that the ſame ſhould be confirmed, unlek 


cauſe ſhewn to the 9 in four days. 


But inſtead of Gewing any cauſe, the appellant, Ta With 
his mother and Mr. Loftus, on the 19th of April preferred a 
petition of rehearing, and obtained the common order thereoy, 
upon making the uſual depoſit. This order however, the te. 
ſpondents Ann and James Weſt moved to diſcharge, for ſurprils 
and irregularity ; and after much debate on this motion, it waz, 
on the ad of Fune 1749, ordered, that the petitioners ſhould be 
at liberty to rehear the cauſe, upon payment of all the coſts in- 
curfed both at law and in equity fince the decree, in a week 


ſhould be paid in that time, the order for rehearing ſhould be 


1341. 185. 4d. and a copy of the bill ſo taxed was duly (ery, 
ed; and on the 15th of December following, it was ordered, 
that the order of the ad of June ſhould be made abſolute, and 
the rehearing diſcharged without further motion, unleſs good 


then next Hilary Term: And no cauſe being ſhewn, the. order 
was, on the 5th of February 1749, made abſolute, and the te- 
hearing diſcharged accordingly. 


On the 2oth of June 1759, the cauſe was heard upon. the re 


the report was abſolutely confirmed, and the reſpondents Au 
and James Weſt were decreed to have 1100 J. ſterling, being the 
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day, in lieu of intereſt for the 1100/7. being the rent reſet el g 
upon the leaſe granted to Sir Toſeph Tuite And the computi- R 
tion being accordingly made, it amounted to 1086 J. gs. n 
made the whole ſum 2186/7. 94. And it was further ordered, Will ;. 
that 105 J. part of the aſſets. of Gearge Houghton in the hands oi ce 
his widow, ſhould be by her paid to the reſpondents An: and A 
James Weſt, towards payment of the ſaid 2186/7. 95. and that Bi er 
208 1 J. 95. the reſidue of that ſum, with legal intereſt for th m. 
ſame, and 213. 1s. 7d. for their coſts of the ſuit, ſhould b de 


and 
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and remain a charge on the manor of Bourmont, the real eſtate 


of the ſaid George Houghton of which he died ſeiſed in fee, and 
hoald be paid by the appellant in fix months; and in default 


apply to the Court. 
The appellant and his mother neglecting to obey this decree, 


Houghton thought proper to comply ſo far as related to her, by 
paying the 105 /. The reſpondents Ann and Fames We ft there- 


zppellant, in order to carry the laſt decree into execution, and to 
cipal, intereſt and coſts thereby decreed to them. 


To this bill the appellant put in his anſwer, and on the 12th 
of June following, he, without leave of the Court, thought pro- 
per to file a bill of review and reverſal (but which he called a 
croſs bill only) inſiſting upon ſeveral errors in the two former 


and that the reſpondents Ann and James Wet might either be 
reſtoted to the poſſeſſion of a moiety of the premiſes, or might 
have a ſatisfaction for their demands out of the real and perſonal 
afſets of Sir Foſeph Tuite, The aid reſpondents having inad- 


Court afterwards gave them leave to withdraw it ; and on the 
iſt of December 1752, they moved that the bill of review might 
be {et aſide for irregularity, as containing new matter, and yet 


led without leave; which the court were pleaſed to order ac- 
cordingly. 


The appellant however, on the 24th of January following, 
filed a new bill, praying the ſame relief as before, with an ad- 
dition, “that this bill might be taken as a croſs bill.” To 
this bill the reſpondents Ann and James Weſt put in their an- 
lwer, inſiſting upon the benefit of the former decrees and pro- 
ceedings, in the ſame manner as if they had pleaded them in bar: 


cree in their new cauſe againſt the appellant, for ſale of the ſaid 
manor of Bourmont; and on the 16th of ful following, this 
decree was made abſolute. 


But 


of ſuch payment, the ſaid reſpondents were to be at liberty to 


the uſual proceſs of ' contempt iſſued againſt them; when Mrs. 


fore, on the 3d of February 1752, filed their bill againſt the 


have the ſaid manor of Bourmont fold for payment of their prin- 


decrees, and praying that they might be reviewed and rectified, - 


vertently obtained an order for time to anſwer this bill, the 


And on the [7th of May 1753, they obtained a conditional de- 
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But to prevent the effect of this decree, the appellant appealey 
from the two former decrees of the 11th of May 1744, and the 
8th of July 1748, and the ſeveral other orders and proceedings, 
contending, that the agreement of Augu/? 1700, as it exadtly 
purſued and conformed: to the prior agreement of 1698, ſo i 
proceeded upon good and valuable conſideration ; being expref. 


ly made for accommodating matters in conteſt between the Par. 


ties, and for obtaining a grant which Sir Jeep did thereby, 
and could not otherwiſe obtain. That it was not only valid in 
its commencement as an agreement, but was confirmed by $ir 
Foſeph's ſubſequent conveyances, and comyleated by a fine and 
recovery to Houghton; and that Sir Joſeph's acceptance of a leaſ 
from him, executing a counterpart, and paying the reſerved rent 
under it till his death, rendered the intereſt of Houghton inde. 
feazible by any ſubſequent act of Sir Fo/eph, or thoſe claiming 
under him. That the pretended ſettlement of 1706, had th: 
ſtrongeſt marks of fraud; for Sir J. ph was in poſſeſſion unde 
the agreement, and the prior right and poſſeſſion of Houghtn 
was notorious to every body. The two firſt limitations in that 
ſettlement were to the uſe of Diana Tuite, and Sir Joſeph Tuit; 


the one of them the party executing the agreement of 1698, the 
other a party to the agreement of 1700, and the principal trul- 


tee was a ſubſcribing witneſs to this latter agreement, That be- 
ſides theſe circumſtances of notice and fraud, the decree of 1711 
effectually eſtabliſhed and ordered a ſpecific performance of the 
agreement of 1700, upon Sir Joſeph's own bill for ſetting it alide; 
and in oppoſition to this ſettlement, which was relied on and 
put in iſſue in that cauſe by Sir Fo/eph himſelf, and by the trul 
tees who were brought before the Court on Houghton's ſupple 
mental bill. This decree Sir Joſeph compleatly obeyed, ands 
it had never ſince been impeached, it was now a concluſive ju- 
dicial determination, not only in favour of the agreement, but 
againſt the validity of the ſettlement ſo far as it varied from thi 
agreement; and this alone was a ſufficient foundation for tis 
Court to have decreed the reſpondent Sir Henry Tuite to hat 
reſtored the poſſeſſion to the reſpondents the Weſte, and to hat 
accounted to them for the rent. That if Houghton afterwards ei- 
tered into warranty with George Weſt, he had the ſame prior ei. 
gagement from Sir Joſeph to himſelf for the ſupport of his ow 
title; and the warranty to Houghton was not leſs obligatoſ 


upon the heir and executors of Sir. Jeſeph, than the warranf 
* 5 fro 
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(om himſelf to Weſt was obligatory upon his own heirs and — 

executors. That the eviction of Ann Weſt was tortious, and 

not by legal title: They had therefore no right to recover 

againſt Houghton for a breach of covenant, as he could have no 

emedy over for a recovery in value againſt the repreſentatives 

of Sir Joſephs Tuite, upon an entry where the right neither was 

or could be tried; and it would be extremely hard to con- 

clade Houghton by. a trial, to which he was neither party or 

privy z and when no proper meaſures were taken by the Yefts 

to recover the poſſeſſion, nor was the reſpondent Sir Henry com- 

pelled to afſert his pretended right, as he ought to have been. 

But even ſuppoſing there had been a breach of covenant, yet 

the compenſation was properly prayed by the bill of the Meſte, 

eainſt the repreſentatives of Sir Joſeph Tuite ; all proper parties 

were before the Court; the bill required no ſatisfaction or re- 

lief againſt the repreſentatives of Houghton, but only that they 

might put the 2000 J. bond, which had been taken in the name 

of George Houghton, in ſuit againſt the repreſentatives of Sir Fo- 

5b, and might affiſt the VMeſts in the recovery of the premiſes, 

That the Court ſhould have decreed the Weſts a perpetual injunc- 

tion, founded on the decree of 1711, eſtabliſhing the articles of 

1700, againſt all perſons claiming under the ſettlement of 1706, 

25 an equitable title conyeyed to them on their purchaſe : Or 

if that could be doubted, the Court ſhould at leaſt have decreed 

the Veſts a ſatisfaction for the loſs of the purchaſe, both out of 

Houghton's and Sir Jeſepb's aſſets; and that on Houghton's re- 

preſentatives making that ſatisfaction, they ſhould have been at 

liberty to proſecute the decree againſt the real and perſonal aſ- 

ſets of Sir Joſeph Tuite. But if the reſpondents the Weſtt were 

entitled to any ſatisfaction out of the manor of Bourmont, the 

Court ought to have decreed James Houghton the appellant's 

elder brother, to have accounted for the profits, or for the 

3631. 155. received by him thereout during the appellant's mi- 

nority ; and he ought to have paid, or at leaft born a propor- 0 

tional ſhare of the charge induced upon this eſtate. That the 

Court ought not to have directed any iſſue to try the value of 

the manor of Burne, as the ſame appeared to have been ſold by 

Houghton to Weſt in 1716, ſubje& to a leaſe of 99 years from 

May 1701, at the yearly rent of 50 JI. And though the real va- 

ue of the lands had been ever ſo great, yet Yeſ?, or any perſon 

feriving under him, could not have been in any fort benefited 

ereby during the leaſe, of which there remained near 50 years 
Vor. V. T t to 
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to come; and the reſpondents the Yefs being only entitled to 
gol. a year for the reſidue of the 99 years term, aud to the yaly. 


of the reverſion at the expiration of that term, the making them 


a compenfation as decreed, according to the value of the inherit. 
ance in 1728, with intereſt from thence, was not agreeable 4, 
the contract with George Weſt, Neither ought the court to hays 
diſmiſſed the appellant's petition for a rehearing, becauſe it ap- 
peared that George Houghton was innocent, and that Sir Joſey 
Tuite was the perſon guilty of the fraud and breach of covenant, 
in the articles of Auguff 1700, and the conveyance of March 
1712; and there was great reaſon to believe, that the heir and 
executors of Sir Jeſepbh concurred in ſtripping the reſpondent 
Ann and James Weſt of the poſſeſſion of the premiſes : An 
therefore the appellant conceived, he was entitled to all the in. 
dulgence which a court of equity could give, confiſtent with the 
ſecurity of thoſe reſpondents, That the court, by ordering the 
appellant's croſs bill to be taken off the file, deprived him of: 
material part of his defence to the bill filed by the V in Fe. 
bruary 1752, which might have ariſen from their anſwer to hi 
croſs bill; and which bill the court ought to have conſidered 
as a croſs bill, not as a bill of review and reverſal : And the 
Weſts having once ſubmitted to anſwer that bill, by obtaining 2n 
order for time, ought not to have been permitted to tetract ſuch 


| ſubmiſſion at any time afterwards. 
* 


For the reſpondents Ann and James Weſt, it was argued, that 
their original bill was brought to recover a ſatisfaction in di- 
mages, for a breach of covenant by George Houghton, the appel. 
lant's father and teſtator, and to be paid the fame out of his rea 
and perſonal aſſets; and as the ſeveral decrees and orders made 
in that cauſe, had directed ſuch ſatisfaction to be made out d 
thoſe aſſets, in a juſt and equitable manner, the decrees and o- 
ders were juſt and agreeable to the rules of law and equity, and 
therefore ought not to be reverſed or altered. That the reſpot- 
dents were not only entitled to receive ſuch ſatis faction out d 
the aſſets of George Houghton, under his covenant, but as tif 

proper repreſentatives both of his real and perſonal aſſets wes 

all parties in the cauſe, the court was bound in juſtice to male 
the decree they had made, and not to turn the reſpondents An 
and James Weſt, upon the aſſets of Sir Joſeph Tuite : For Gf 

Houghton paid no conſideration as a purchaſor to Sir Foſeph fo 


the conveyance made to him, but became entitled to it merel| 
| unde 
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ander 2 voluntary agreement for dividing the premiſes in queſ- 1 
tion; and how far the perſons ſtanding in the place of George — 
Houghton, could entitle themſelves to any remedy or relief for a 
breach of covenant entered into with him for quiet enjoyment, 
was a queſtion which the reſpondents the Mſts, who were pur- 
chaſors for a full and valuable conſideration, and were entitled to a 
bott and eaſy remedy under his covenant, were not compellable 
to ſuſtain, and eſpecially in eaſe or favour of a mere volunteer 
claiming under his will. But ſuppoſing the remedy to be clear 
and eaſy in that reſpect, yet Sir Jgſepb Tuite might have left no 
aſſets ; or if he had, it might be attended with great delay and 
expence to follow thoſe aſſets: And it the reſpondents could be 
entitled to any relief againſt them, the appellant, as ſtanding in 
the place of George Houghton, who took the conveyance from 
Sir Foſepb Tuite, muſt be more clearly entitled to a ſatisfaction 
for any damages which he might ſuſtain by a breach of the cove- 
nants entered into by Sir Te/eph ; and therefore he would be en- 
titled to recover over againſt Sir Joſeph's eſtate, a ſatisfaction for 
any damages he might ſuſtain by being obliged to make the re- 
ſpondents ſuch ſatisfaction as was directed by the decree, That 
the reſpondents were purchaſors for a valuable conſideration under 
the marriage ſettlement of George Weſt, who was likewiſe A pur- 
chaſor for a valuable conſideration from George Houghton ; but 
the appellant being merely a volunteer, and ſtanding in the place - 
of George Houghton the covenantor, could have no equity to re- 
tard or vary the reſpondents remedy againſt or out of the aſſets 
of Houghton. If however, the appellant had any ſuch caſe as 
would entitle him to turn the reſpondents the Fefts upon the 
aſſets of Sir Foſeph Tuite, to receive a ſatisfadtion thereout in 
caſe of the aſſets of George Houghton; yet he had Ho bill filed, 
or cauſe brought on to hearing, which could enable the court 
to make any ſuch decree; and upon the reſpondents bill no 
other decree could have been made than what was made. For — 
though the reſpondents had brought the repreſentatives of Sir | 
Joſeph Tuite before the court, and prayed relief again them, 
jet that was done merely from an apprehenſion, that George 
Houghton might not have left aſſets, and ought to be no ground 
for turning them upon the aſſets of Sir Fo/eph Tuite. 
Ip din 


On behalf of the reſpondent Sir Henry Tuite, it was inſiſted, R. noe 
C, Yorke. 


that he was and ought to be conſidered as a purchaſor of the pre- 
miſes in queſtion, for a valuable conſideration and without no- 
4 tice, 


Caſes in parliament, 


1 5 tice, under the ſettlement of May 1706, made upon the matriage 
— of his father and mother, and had the legal eſtate veſted in hin 
by that ſettlement, . which was prior to any conveyance alledged 
to have been made to the appellant's father. That Sir He 
was not bound, nor ought to be any way affected by the deere 
of 1711, he being no party thereto, though he was then born, 
and which was a fact known to the appellant's father, at the com. 
mencement of the ſuits in which that decree was made, being 
diſcloſed by the anſwer to the original bill; as was alſo the 
ſettlement of 1706. That neither the appellant's father or grand- 
father had really any right to, or any juſt ground to claim the 
manor and lands in queſtion, before the time of Sir Joſe 
Tuite's being drawn into the articles and bond, which were fray. 
dulently and unfairly obtained, without any real or valuable 
conſideration. That there was no foundation to decree Sir J. 
ſepb Tuite's aſſets, either real or perſonal, to be applied in ſatis. 
faction of any breaches of covenant between George Houghton and 
George Weſt, as Sir Foſeph was neither a party or privy to thoſe 
covenants, or any of the tranſactions to which they related, not 
ought the reſpondents the Yeſts, to have attempted it by thei 
bill. And that the ſeveral orders of the ad of June, the 165th of 
December, and the 5th of February, 1749, were juſt and' proper; 
and the appellant ought not to have been at liberty to rehear the 
cauſe, after ſo long an acquieſcence ſince making the decree, but 
upon the terms of paying the ſ ubſequent coſts which the partic 
had been put to. 


1654 


C. Prat, The Nſpolidents Anthony and Edward Malone, who were the 
T. Sewell. executors of Richard Malone, the ſurviving executor of Sir J- 
ſepb Tuite, inſiſted upon the juſtice of the decrees and proceed. 
ings complained of, upon the ſame grounds as the reſpondent 
Sir Henry Tuite; and that the appeal, ſo far as it related to them, 
ought to be diſmiſſed with coſts, it being upwards of ten years 
fince the decree of May 1744 was made, and great part of Sir 
Foſeph Tuite's aſſets ring been fince Paid W in 2 As wy d 


adminiſtration. 
Decree After hearing counſel on this appeal, it was ORDERED and 
5 
gt ing ADJUDGED, that the decree of the 11th of May, 1744, and the 


Jour: Vt, 2h. order of the 8th of Fuly, 1748, ſhould be affirmed : And as to 
es IE the orders of the e of 1 55 of Moy, and 2d of Fun, 
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1749» relating to the application for rehearing the cauſe, it was 
)ECLARED, that there was not a ſufficient foundation for the 
Court of Exchequer to require the appellant to pay, within a 
week, all the coſts incurred in equity and at law fince the de- 

cree, as the terms of granting ſuch rehearing ; but that it would 
have been ſufficient for the court to have required the appellant 
to give ſecurity for, or ſubmit to pay the ſaid coſts, in caſe the 
decree ſhould have been materially varied upon ſuch rehearing : 
But conſidering the ſubſequent proceedings, and that the appel- 
Jant had appealed to the Houſe againſt the decree, which was now 
affirmed, their Lordſhips did not think'fit to reverſe thoſe orders. 
And it was further oRDERED and Ap jupp, that the order 
of the 1ſt of December, 1752, for ſetting aſide the appellant's 
bill exhibited on the 12th of June, 1752, ſhould be reverſed ; 
it appearing that the ſaid bill, beſides ſuch part thereof as prayed 
a review and reverſal of the former decree and orders, was alſo an 
original bill, praying relief for the appellant againſt the reſpon- 
dents Sir Henry Tuite, and the repreſentatives of Sir Joſeph 
Tuite, And it was further oRDERED and ADJUDGED, that all 
the other orders. and proceedings complained of in the appeal 
ſhould be affirmed. irs et | 


G:rord Ber, a Minor, by his Guardian, Appellant. Caſe 15. 


Jace“ Bor, Eſq; Helena Maria Bor 
Widow, Mary Bor, Widow, Sir Tho. | 
mas Taylor, Bart. William Long ela, \ Reſpondents, 
Bridges Baldwin, Boleyn Whitney, and n | 
William Williams, 1 Lo 


| 
a 


3 
224 January, 1756. 


M ARGARE T BOR, : the reſpondent's grandmother, 
and the great grandmother. of the appellant, being ſeiſed 
in fee of ſeveral lands and hereditaments in the counties of Dub- 
lin and Wicklow, and of ſeveral houſes and waſte grounds in the 
Uty of Dublin; and having iſſue Chriſtian Bor, her eldeſt fon, 
„ ö | Jacob 


— Fates in Dartianicil. 


_—_ Jacob her ſecond, and Benjamin her third ſon, on the zoth of 
Sa Auguſt, 1690, duly made her will ; and thereby deviſed to Chet 


ian for life, the caſtle, town. and lands of Ballyawley and Eg. 

- monſtown, in the county of Dublin, ten acres of land in the field 
leading to Dunbar, in the county of Wicklow, and a houſe in 
Back Lane, Dublin, with remainder to his firſt and other ſons 
ſucceſſively in tail male: She likewiſe deviſed to Chriftian her 
. dwelling houſe in Great Butter Lane, and' ſeveral houſes a 
- tenements in Keven's Street, Dublin, in which the teſtatrix hai 
| only leaſehold intereſts. She then deviſed to her ſon Jacob for his 
life, ſeveral houſes in Michael's Lane, Schoolbouſe Lane, and fone 
waſte ground lying between them, (and on which ſome buildings 
were afterwards erected, called Bor Court) in the city of Dublin 

with remainder to his firſt and other ſons in tail male; and in 
default of ſuch ifſue, to Benjamin for life, and to his firſt and 
other ſons in tail male; and in default of ſuch iſſue, to Chri- 
tian for life, remainder to his firſt and other ſons in tail male, 
with remainder to her own right heirs. And ſhe deviſed the 
town and lands of Pelletftown, i in the county of Dublin, to Benjanin 
for life, remainder to his firſt and other ſons in tail male; and 
in default of ſuch iſſue, to Jacob and his ſons in like minner; 
remainder. to Chriſtian and his ſons in like manner, with remain- 
der to her own right heirs. And the teſtatrix impowered Chr: 
tian to ſettle. a jointure .not exceeding 200/. a year ; and every 
one of her ſons, when in poſſeſſion of the reſpective eſtates to 
them ſo limited, to charge the ſame with any ſums not exceed. 
ing a moiety of the value thereof, for portians of younger chil- 
dren, to be diſtributed amongſt them in ſuch manner as they 
ſhould by will or ie. other men appoint. 


| A died in FOR and Chriflian, Jacob and Benjamin, 
became reſpectively ſeiſed and e of the ſeveral eſtates ſo 
deviſed to them. 


In the year 1717, Chriſtian intermarried with Helena Mari 
Long field ; but previous to, and in conſideration of ſuch mar- 
riage, and of 1800/. her marriage portion, by leaſe and releaſe, 
dated the iſt and 2d of July, 1717, (the releaſe reciting the ſe⸗ 
veral powers he had under the ſaid will) Chriſtian conveyed the 
premiſes thereby deviſed to him unto William Long field and 


Rickard NE, 3 to the uſe of himſelf for life; and after 
| his 
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truſtees ſhould by ſale or mortgage raiſe any ſum not exceeding 
2000. for portions for younger children, to be equally divided 


1 
riage 10 tail male, with ſevera! remainders over. 


Jacob and Benjamin basidg both died 1 iſſue, the lands 
of Pellegſtoun, and the houſes in Michael's Lane, Schoolhouſe 
Lane, and Bor Court in Dublin, which were deviſed to them, 
became veſted in Chritian, under the limitations in Margaret 
Bor's will. And upon the death of his uncle Garret, Chriſtian, 
as his heir, became ſeiſed in fee of the lands of Ballynunry and 
Kilcoole, in the county of Carlow. 


Chriſtian had iſſue of the marriage John Bor, his eldeſt ſon, 
Gerard, his ſecond, Faced (the reſpondent) his third, and VI. 
lam, his fourth ſon ; and on the 8th of June, 1733, he made 
his will, and after reciting the powers he had under his marriage 
ſettlement, he charged all his lands, tenements and heredita- 
ments compriſed in the ſettlement, with 2000/. which he there- 


William, equally to be divided between them. And as to Ballynun- 
ry, and Kilcoole, and Pelletſtoun, with its ſubdehominations, and 
the mill thereon, and the houſes in Michael s Lane, Schoolhouſe 
Lane and Bor Court, he deviſed the ſame to Arthur Baldwin, Eſq; 
and Editha his wife, under ſeveral truſts ; and particularly as to 
Ballynunry and Kilcoole, to the ſole uſe of his ſon Gerard for life; 

remainder to the truſtees to preſerve contingent remainders, re- 
mainder after Gerard's death to his firſt and other ſons in tail 


life, with like remainders to his firſt and other ſons in tail male ; 


and in default of ſuch iſſue, to John the teſtator's eldeſt ſon * 
life, and to his firſt and other ſons in tail male; remainder to 
bis own right heirs. And as to Pellet/iown, and the houſes in 
Micbae /s Lane, Schoolbouſe Lane and Bor Court, to the uſe of 
bis ſons Jacob and Wilkam, during their lives, to be equally di- 
vided between them; remainder as to the moiety of them di- 
vided to the reſpondent, to his firſt and other ſons in tail male; 


o his firſt and other ſons in tail male; and for want of ſuch 
iſlae, 


bis death, to the intent that 1 ſhould, 3 ak life, va 
-eive 200). a year out of Ballyawly for her jointure, and that the 


amongſt them ; remainder to the firſt and other ſons of the mar- 


by bequeathed to his three younger ſons, vix. Gerard, Jacob and 


male, and in default of ſuch iſſue, to the reſpondent Jacob for 


and in default of ſuch iſſue, then to William for life, remainder 


—V— — 
Mad — 
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iſſue, to Jobn the eldeſt ſon for life, remainder to his firſt and 
other ſons in tail male; and in default of ſuch iſſue, to Gerar 
for life, remainder to his firſt and other ſons in tail male, with 
remainder to the teſtator's right heirs. And the other moiety of 
Pelletftown, and the houſes, he deviſed, after the death of jj; 
Ham, to his firſt and other ſons in tail male; and for want of ſuch 
iſſue, to John for life, remainder to his firſt and other ſong in 
tail male; and for want of ſuch iſſue, to Gerard for life, g. 
mainder to his.farſt and other ſons in tail male ; ; and for want of 
ſuch iſſue, to the reſpondent Jacob for life, remainder to hi 
firſt and other ſons in tail male, with remainder to the teſlator\ 


right heirs. 


And the allies conſidering that Ballynunry and Kilcody, 
which he deviſed to Gerard (then worth above 1001. a year, and 
which, upon the expiration of ſome leaſes, would be worth zoo. 
a year) was a large proviſion for Gerard, in caſe he had not: 
right to diſpoſe of Pelleſſtoun and the houſes in Dublin, as he by 
his will deſigned, inſerted the following proviſo: “ Provided al. 
« ways, and it is my further will and true meaning, that in cak 
my title and eſtate of and in the ſaid lands of Pelletſtoun, and 
* my ſaid houſes in Michael's Lane, Schoolhouſe Lane and By 
e Court, is and ſo ſtands, that I cannot leave and deviſe the ſame 
in ſuch manner, and to ſuch uſes, as by this my will I deſign 
& and is intended; then and in ſuch caſe, the ſhare and part of 
e the ſaid ſum of 20001. mentioned in my ſettlement, by this 
« my will left and devifed to and intended for my faid fo 
Gerard, ſhall not go to the ſaid Gerard, but ſhall go, and Idv 
hereby leave the fame, equally to be divided between my 
« ſaid two younger ſons Jacob and William, ſhare and ſhare 
„ alike, any thing before in this my will contained to the con- 
s trary notwithſtanding.” And the teſtator appointed his wile 
Helena his ſole executrix, and guardian to his ſons, who wer 
then all minors. 


On the 11th of June, 1733, the teſtator died, and 6n his deati 
the lands of Pelletftown, and the houſes in Michael's Lane, Schul. 
houſe Lane and Bor Court, under the limitations in Margart! 
Bor's will, veſted in Jobn Bor as his eldeſt ſon and heir male; 


but Helena entered and received the profits, as guardian under 
| | 4,2; oh 
4 [ 
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the will of Chriftian, down to the death of e who never re- 
ceived any part of them. 


Gerard became ſeiſed of Balhnunry ad 9 under the 
will of his father Chriſtian. 


In 1739» John Bor attained 21, and ſoon after, as well to carry 
into execution his father's intentions, as to prevent any diſputes 
in the family concerning the teſtator's want of power to deviſe 
Pelletſtotn and the houſes, he, for the conſideration of goo!. paid 
to him by Helena, by deed dated the 27th of March, 1739, con- 
veyed to William Williams and his heirs,. Pelleſſtoun, and the 
houſes in Michael's Lane, Schoolhouſe Lane and Bor Court, in 
truſt for the reſpondent Jacob, and William Bor, and their iſſue, 
under the ſame limitations as in Chriſtian's will, and covenanted 
to levy fines and. ſuffer recoveries, and accordingly did levy fines 
thereof, but neglected to ſuffer recoveries. 


As to the Ballyauley and Edmonflown eſtate, of which a remain- 
der was limited by Margaret's will to Gerard, the appellant's fa- 
ther, in default of iſſue male of John, a recovery was ſuffered by 


Jobn. 


In September 1741, John Bor made his will, and deviſed to 
Boleyn Witney, Eſq; and the ſaid William Williams, and their 
heirs, all his real eftate, lands and reverſions, to the uſe of the 
reſpondent for life, remainder to his heirs male, with other 


remainders over ; and died in October following, ne and 
without ſue. 


mondfiown eſtate, of which John had made himſelf tenant in fee 


ſubject to the charge of 2000. and his mother's jointure of 2000. 
2 year, by the ſettlement of 1717, and to a legacy of 6000!/. 
charged vpon it by the wall for her benefit. 


Upon Fehn's death, Gerard the appellant's father, without 
any regard to Chriſtian s will, claimed the poſſeſſion of Pe/let/- 
own, and the houſes in Dublin, under the remainder in Mar- 
Zaret Bor's will; and having attained his full age in November 
Vor. V. X x 1741, 


By the general deviſe of this will. the Ballyawley and Ed- . 


by the recovery which he ſuffered, paſſed to the reſpondent Jacob, 
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ene? 1741, he ſoon after filed a bill in the Court of Chancery of h. 
Ana, to be decreed to the poſſeſſion, and an account of the pro- 
fits thereof; upon which the poſſeſſion was given up by Hel, 

who had entered as guardian of her two ſons Facob and Millan, 

and the rents from John's death were accounted for with Gergy} 

and he immediately after levied fines of Pellet/lown, and the 

houſes, and mortgaged them for 3600/. to Sir Thomas Tayly, 


Bart. 


— —— 
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William Bor died on the gth of April 1744 under age, inteſ. 
tate and without iſſue, and Helena obtained adminiſtration 90 
him. 58 | 

Gerard, on the 26th of Fanuary 1744, exhibited his hill 
iq apainſt the reſpondent, and Helena as adminiſtratrix of Vi. 
*T liam, and the truſtees in the ſettlement of 1717, to be decreed 

| to a third of the 2000 J. charged on the eſtates of Balhawl 

and Edmondſtoun as portions for the three younger ſons, and to 
one third of another third of the ſaid 2000 J. as his diſtributive 
ſhare of Villiam's proportion thereof; to which bill Helena and 
the reſpondent Jacob put in their ſeveral anſwers, and the re- 
ſpondent inſiſted, that Gerard was not entitled to any part of the 
2000 J. as he had diſappointed his father's will by taking Pelle 
| fown and the houſes in Dublin, deviſed to William and the re- 
ſpondent Jacob; and that he the reſpondent Jacob was entitled 
to 1000 J. part of the 2000 J. and to a compenſation out of Bal 
lynunry and Kilcoole, of which Chriſtian died ſeiſed in fee, for 
the value of ſuch part of Pelle:fown and the houſes divided to 
him, as Gerard had evicted him of. FEEDER 


The reſpondent Jacob had previouſly filed his bill againk 

Gerard Bor, Helena, as executrix of Chriſtian, William Long- 

field as ſurviving truſtee in the ſettlement of 1717, Robert Ball. 

: | win, as heir of Arthur and Editha, truſtees in Chriſtian's will, 
and againſt Boleyn Whitney and William Williams, as truſtees in 

Fobn's will ; praying, that in regard Gerard had poſſeſſed himſell 

of Pelle ſtoun and the houſes in Michael's Lane, Schoolhouſe Lant, 

and Bor Court, contrary to his father's will, he the reſpondent 

might be decreed to 1000 J. a moiety of the 2000 J. and to a com- 

penſation out of Ballynunry and Kilcoole, to the amount of the va- 


lue of ſuch part of Pelletſtoun and the houſes, as Gerard claimed 
Ih | under 
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relinquiſh any title he might have, under Chriſtian's will and 
ſettlement, to the 2000 J. and praying likewiſe an account 
of the rents and profits of Pellelſſoum received by Helena, from 
the death of Chriſtian to the death of John. 


Gerard anſwered this bill, and inſiſted, that he, as one of 
Cbriſtian's and Helena's younger children, was entitled to one 
third of the 2000 J. and to a diſtributive ſhare of Villiam's third 
thereof ; and admitted he refuſed to make the reſpondent Fa- 
cab any latis faction out of Ballynunry and Kilcoole, wherein he 
had only an eſtate for life, for Pe/{ezfown, or the houſes; being 
adviſed that no ſuch ſatisfaction was intended by Chriftian's will 
to be made, he having declared, that in caſe he was' not im- 
powered to deviſe Pellet/fown and the houſes for the uſe of the 
reſpondent and William, he the ſaid Gerard ſhould have no 
ſhare of the 2000 J. and ſubmitted to the Court, whether Chri/- 
tian hid power to deviſe the ſaid 20007. merely becauſe he 
wanted title to deviſe Peileſſtoun and the houſes; and inſiſted on 
his title to Pelletſtoun, under Margaret Bor's will, and that Chrif- 
tian, being only tenant for life, had no right to deviſe the ſame. 


Gerard ſoon after intermarried with Mary Burton; but be- 
fore any further proceedings were had in his cauſe, he died on 
the 25th of January, 1745, leaving Mary enſient of the appel- 
lant; and ſhe having taken adminiſtration to Gerard, on the 
4th of December 1746, filed her bill to revive the ſuit. 


That cauſe was brought to a hearing on the 4th of Auguſt, 
1747, when it was referred to the Maſter, to take an account 
of what was due to the plaintiff, in right of her huſband, for 
his proportion of the 2000 J. provided for the children of Chris 
lan Bor, by the ſettlement in the pleadings mentioned; and 
alſo to take an account of what was due to the plaintiff, on ac- 
count of Villiam Bor's proportion of the ſaid 2000 IJ. 


5 10 | 
(al The reſpondent Jacob, in November 1747, filed his bill of 
7 revivor againſt the appellant, as heir at law of Gerard Bor, and 


as deviſee in tail of Ballynunry and Kilcoole eſtates, in the will 
Wo! Chriſtian, and againſt Mary, as adminiſtratrix of Gerard, and 
others; and thereby prayed, that the cauſe might ſtand revived 
againſt her, and that the ſaid bill might be taken as an original 


bill 


under Margaret's will; and that Gerard might be obliged to — 


— - bill againſt the appellant, and that the reſpondent might hive 
w—— the benefit of the proofs and proceedings in the former cauſe 
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and that the appellant might releaſe all claim to Pelletftown, 
and the houſes deviſed to the reſpondent Jacob by his father 
Chriſtian, and to have the 2000 /. diſtributed according to the 
proviſo in his will; or, that the reſpondent might be recom- 
penſed out of Ballynunry and Kilcoole, which the appellant held 
under the ſame will, for ſuch part of Pelleiſtounm and other the 
premiſes, to which the appellant ſhould apppear to be entitled, 


The appeliant, by his guardian, anſwered this bill on the roth 
of June 1748, and inſiſted, that as Chriftian was only tenant for 
life under Margaret Bor's will, he had no right to alter any of 
the deviſes therein; and that John having ſuffered no recovery 
of Pellet/tawn, or of the houſes, or barred the remainder limited 
to the appellant's father, he had no power to deviſe them; he 
alſo inſiſted, that upon Jabn's death without iſſue, the appellant' 
father became entitled under Margaret's will, and that the aj- 
pellant on the death of his father, became entitled thereto, and 
to the lands of Ballynunry and Kilcoole, of which his father Was, 
under Chriſtian's will, but bare tenant for life; and ſubmitted 


to the Court, whether the reſpondent: was entitled to any part 
of the relief he ſought. * 700 


The Maſter made his report in Mary Bor's cauſe, by which 
1323 J. 175. 5:d. was reported due to her for Gerard's third d 
the 2000 J. and the intereſt thereof, from Chriſtian Bor's death to 
the 16th of November 17493 and 441 J. 5 J. 51d. was reportec 
due to her for the third of Villiam's third of the ſaid 2000. U 
which Gerard became entitled on his death, amounting together 
to 1792 J. 165. 7d. | ry 


On the 22d of May 1750, this cauſe was heard on the Me 
ſter's report; and it was then decreed, that the ſaid ſum d 
1792/. 165. 7d. reported due to Mary Bor for her huſband! 
third of the 2000 J. and his ſhare of William's third thereof, vil 
intereſt and coſts, ſhould remain a charge on the lands ſettles 
and made liable to the ſaid 2000 J. as aforeſaid, and ſhould be 
paid her in fix months ; or that in default, the lands and houf 
in the ſettlement 1717, or a ſufficient part thereof, ſhould be 
ſold for ſuch payment. 

1 Tit 


( 


Caſes in Parltament. 

The reſpondent, whoſe cauſe was depending all this time, was 
the neglect of his agent, diſabled from bringing it to a hear- 
g with the other cauſe. But after ſome time, the reſpondent's 


ule came on to be heard on the 15th, 16th, 2oth, 22d and 
ad of June, and 23d of December, 1752, and the 15th and 


ere inſtructed to waive any account of the profits of Pellet/- 
wn, againſt Helena. And the Lord Chancellor having taken 
me to conſider of the relief prayed againſt the other parties, his 
ordſhip, on the 8th of June, 1753, decreed, that the appel- 
it ſhould have ſix months after he ſhould arrive at the age of 
; years to make his election, whether he would abide by the 
il of his grandfather Chriſtian Bor, or not: And in caſe he 
jould\ele@ to abide by the will, that he ſhould convey to the re- 
zondent for his life, with ſuch remainders over as were limited 
Chriſtian Bor's will concerning the ſame, one moiety of ſuch 
rt of Pellet/fown, and of the houſes in Michael's Lane, School- 
ouſe Lane, and Bor Court, as ſhould remain after diſcharging 
hat ſhould be due to Sir Thomas Taylor upon his mortgage: 
nd that he ſhould alſo account for, and pay over to the reſpon- 
ent, a moiety of the rents iſſues and profits of the ſaid lands, 
hich were received, or might have been received, by the ap- 
ellant, without wilful default, from his coming into poſſeſſion 
hereof, allowance being made for payments on the foot of the 
ortgage. And in caſe the appellant ſhould not ele& to abide 
the will, as to the deviſe of Pelletſtoun, and the houſes in 
lichael's Lane, Schoolhouſe Lane, and Bor Court, and the one 
ird part of the 20001; that he ſhould convey to the reſpon- 
lent, ſo much of the lands of Ballynunry and K:lcoole, deviſed to 
e appellant's father with remainder to the appellant, as ſhould 
e equal to ſuch moiety of the lands of Pelle/ffown, and houſes 
n Michael's Lane, Schoolboufe Lane, and Bor Court, and ſuch 
oiety of the rents ifſues and profits thereof; and alſo to a 
oiety of one third part of the 2000 J. or ſo much thereof as 
ould come to the hands of the appellant. And it was further 
creed, that until ſuch time as the appellant ſhould attain his 
ge, he ſhould receive the rents of Ballynunry and Kilcoole, or 


vchrolbouſe Lane, and Bor Court, at the election of his guardian 
or guardians for the time being, without prejudice, and ſubject 
o the order of the court; and during the ſaid time the reſpon- 

Vor. v. Bf OO -.-., ont 


th of May, 1753. At the hearing, the reſpondent's counſel _ 


of the moiety of Pellet ſtoton, and of the houſes in Michael's Lane, 
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dent ſhould receive the rents and profits of the ſaid other lank 
without prejudice, and ſubject to the order of the Court; ay 
it was referred to the Maſter to take. an account of the rent 
iſſues and profits of Pelleſſtotun, and the houſes, and of t 
lands of Ballynunry and Kilcoole, which the appellant, or Gera 
Bon deceaſed, reſpectively received, or might have received, fr 
the time they reſpectively came into poſſeſſion thereof, ay 
in caſe the defendant Mary ſhould not, as adminiſtratrix of (, 
rard, admit aſſets in her hands, it was referred to the Maſter 
take an account of the aſſets of Gerard which came to her hang, 
and on the ſaid ſeveral accounts all juſt allowances were to 


given. 


The appellant 2pprehending himſelf aggrieved by this deere 
appealed from it ; and on his behalf it was contended, that Jah 
Bor had for valuable conſideration covenanted to make good th 


_ deviſe of Pelletſtoun, &c. that the appellant or his father took ny 


his family, gives a fee ſimple eſtate to one, and a ſettled eta 


_ cit condition is implied to be annexed-to the deviſe of the f 


diſappointed; it being preſumed, that if the teſtator, who l 


thing under Jabn, but the reſpondent Jacoò poſſeſſed all his te 
aſſets, which were much more than ſufficient to make ſatisſa- 
tion for his breach of covenant. That the queſtion was deter 
mined by the decree in the cauſe wherein the appellant's falle 
was originally plaintiff, and which was afterwards revived by 
Mary Bor the appellant's mother, by which Gerard's third d 
the 2000 J. was decreed to his adminiſtratrix, and no accoutl 
directed of the profits of Baliynunry and Kilcoole, which he n: 
ceived during his life. That the teſtator's intention mult 
the rule to govern in this caſe, which intention, though od 
expreſſed in preciſe words, might by ſound conſtruction and i 
ference, be implied as certainly as if it was expreſſed ; thereto 
where a teſtator making proviſions for the different branches 


to another, plainly imagining that he had power fo to do; 2 & 


ſimple eſtate, that the deviſee ſhall permit the ſettled eſtate 02 
according to the will; and if in that reſpect he ſhould dilap 
point the will, what is deviſed to him ſhall go to the perſon! 


making proviſion for his family, had known his defect of pol 
to deviſe the ſettled eſtate, he would, out of. the eſtate in l 
power, have provided for that branch of his family which u 
not entitled to the ſettled eſtate; and have declared that no + 
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{on ſhould enjoy a legacy or deyiſe, who controverted his power 

as to any benefit given to another. In the preſent caſe,' Jabn 

the eldeſt ſon, upon the death of the teſtator his father, was te- 
. nant in tail of the lands of Pellezflown, &c. and nothing was de- 

viſed to him by the will, therefore the will could impoſe no 

.confideration upon him; he might have made theſe lands by a 

common recovery abſolutely his own, and barred the title of 

every object of the teſtator's bounty, and ſo long as John had iflue 
male, the lands could not poſſibly come to any deviſee under the 
will. Therefore to bring the condition home to Gerard, who was a 
deviſee under the will, the reſpondent muſt preſume this to be the 
intention of the will; namely, that if the teſtator had known he 
had no power to deviſe Pellet ſtoun, he would, to ſecure his deviſe 
thereof, have expreſsly declared, that if by the death of Job 
without ifſue, and without ſuffering a common recovery and diſ- 
poſing of Pellezflown, it ſhould come to Gerard either under the 
intail, or as heir to John; and Gerard ſhould not diſpoſe of it, 
and it ſhould come to his iſſue male, either under the intail, or by 
deſcent ; that then, at any diſtance of time, fuch iſſue male ſhould 
make good the deviſe, or forfeit Ballynunry and Kilcoole. But 
ſurely it could never enter into any man's head to make ſo ex- 
travagant, remote, and nugatory a condition, in order to effec- 
tuate a preſent diſpoſition for the maintenance of younger chil- 
dren, Pelletflown, &c. might never in any ſhape come to any 
iſue male of Gerard, and if it did, it might not come in cen- 
turies. It might not come till ages after they had ſuffered re- 
coveries, barred the intail created by Chriſtian's will, and ſold 
Ballyaunry and Kilcoole ; and if ſuch a condition never was ex- 
preſſed, it would be going a great way in the conſtruction of 
men's wills to preſume it. But if the teſtator had thought of 
the event of Fobn's dying without iſſue male, he would have 
conſidered what might then be the ſtate of his family ; and 
never would have obliged his diſinherited heir to make good a 
deviſe to a younger branch. who had got the bulk of his eſtate. 
That there was no room to imply what the teſtator would have 
done if he had known his defect of power to deviſe Pelletftown, 
Tc. becauſe he had ſpoken for himſelf, had declared his own 


Provided for the event: He knew that the objection could only 
come from Jobn his eldeſt ſon, and if his deviſe of Pelle;ftown, 
Tc. was liable to that objection, he, in order to make the pro- 


Won for his three younger ſons more equal, gave Gerard's ſhare 
| of 


mind, and ſuſpecting his title, he expreſsly put the caſe, and 


C. Vorke. 
K. Evans. 


was evicted, one third of the 2000 J. in lieu of it; but the de- 


deviſed, and what was deviſed in lieu of it if it could not be 


received more from the rents and profits of the deviſed lands 
during his life; nay the decree gave no relief over againſt the 


enjoy the lands of Ballyawley and Pellesſborun as tenant in tail 


and William, he made ſeveral deviſes ; ſome of which he could 
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of the 2000/7. to the other two; and made it good by deviſing 
100 J. a year to him for life, but laid no charge upon the re- 
mainder limited to his iſſue male. That the will gave either 
Pelletftown, &c. to the deviſees thereof, or, if the title thereto 


cree gave a ſatisfaction both for the lands of Pellerflown, &c. 
and the ſhare of the 2000/; i. e. both for the thing originally 


enjoyed, though the teſtator only gave either the one or the 
other: And the decree alſo gave a ſatisfaction for the whole of 
the third of the 2000 J. againſt the remainder entailed upon the 
appellant, though that third went as part of his father's per. 
ſonal eſtate to Mary Bor his adminiſtratrix, and though Gerard 


aſſets of Fohbn, who had for valuable conſideration covenanted 
in effect to make good this third to Gerard, and alſo to make 


good Pelletſtown, &c, to the reſpondent. 


On the other ſide it was argued, that the teſtator Chrifiar 
Bor, at the time of making his will, enjoyed ſeveral eſtates as 
tenant for life under the will of Margaret Bor, He had the 
lands of Ballyawley, &c. for life, with remainders limited to his 


firſt and other ſons in tail male: By the death of his two bro- 

thers Jacob and Benjamin without iſſue, he under the ſame will, 

became entitled in poſſeſſion for life to the lands of Pelletflown, 

&c. with like remainders over: And by deſcent from his uncle a 

Gerard, he was ſeiſed in fee of the lands of Ballynunry and Kii. a 
coole. Being ſeiſed of theſe ſeveral eſtates, he conſidered of: Pp 


proviſion for all his ſons: His eldeſt ſon John having a right to 


by the will of Margaret, the teſtator made no preſent addition 
to his fortune: But to his three younger ſons, Gerard, Jaco 


make, and others he could not. In the firſt place he deviſed 
the 2000. charged on the lands of Ballyawley, &c. to be equally 
divided between them, this was onl repeating the truſt in his 
marriage ſettlement of 1717. Then he deviſed the lands ot 
Ballynunry, &c. which he had power to do, to his ſecond {on 
Gerard for life, with remainder to his firſt and other ſons in tail 


male, with remainders over: This deviſe might and did = 
oY x | ec 
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ect in poſſeſſion upon the death of the teſtator, during the life —— 
of Jobn. Next he deviſed the lands of Pelletſtoun, &c. to bis 
third and fourth ſons, Jacob and William in moieties for life, 
with remainders to their firſt and other ſons: But the teſtator 
having no power to make this deviſe, he added a proviſo, that 
in caſe it could not take effect for want of power, the ſhare of 
the 2000 J. accruing to Gerard, ſhould go to Jacob and William. 
This ſhewed that the teſtator knew that his intention to give | 
Pelletftown to his third and fourth ſons, was liable to be defeat- 1 
ed by his two eldeſt ſons John and Gerard, who were entitled | 
in order of ſucceſſion under the limitations in tail of Margaret's 
will. If John defeated the will, to whom the father propoſed | 
no election or inducement to the contrary, ſtill it was intended '1 
that Jacob and William ſhould have Gerard's ſhare of the 20000. 
becauſe a better proviſion was made for Gerard by the deviſe of 
Ballynunry, But if John did nothing to defeat the will, and 
died without iſſue, by which Gerard's remainder in tail of Peller/- 
taun under the will of Margaret would take effect; then not 
only the expreſs proviſo would operate to give Gerard's ſhare of 
the 20001, charge to Jacob and William, but the implied condi- 
tion would likewiſe operate to affect the whole eſtate of Bally- 
nunry, and the- intereſt of Gerard and his iſſue; which condi- 
tion was this, that whoever would under the will enjoy an eſtate 
which the teſtator had power to deviſe, ſhould acquieſce in thoſe 
deviſes which he had no power to make. That in conſequence 
of the events which had happened, the deviſe of Pe{let/town 
could only be effectuated, or a compenſation ſecured for it, by 
the election which the decree had propoſed to the appellant, the 
lon of Gerard. Jobn did nothing to defeat the will, but ſoon 
after attaining his age, and a little before his death, he cove- 
nanted to confirm it, as againſt the acts of himſelf, and thoſe 
claiming under him. On the death of Jobn without iſſue, Ge- 
rard elected to enjoy Pelletlown and mortgaged it, his aſſets 
vere therefore liable to make a ſatisfaction for the profits of Bal- 
hnunry during his time, and the decree directed an account both * 
ok his aſſets and of thoſe profits. But this election could not 
bind the appellant his ſon, becauſe by the will Gerard was only 
tenant for life of Ballynunry, and his ſon was owner of the inhe- 
ritance. It would fall therefore on the ſon to make the election 
hen he came of age, as being entitled to the fee ſimple of 
Pellet town, ſubject to his father's mortgage, which was ſecured 
Vol. V. 2 2 | . by 
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\—Co— . by fine and recovery, and as tenant in tail of Ballynunry IF he 


1756. 


It at that time; Mary the adminiſtratrix of Gerard, being clear- 


Decret 
reverſed. 
Jour. vol. 28. 


P- 456. 


the neglect of his agent, laboured under ſome diſadvantage in 
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ſhould elect to take by Chriſtian Bor's will, then a moiety of 
Pelletfiown muſt be conveyed to the reſpondent ; if not, then x 
ſatisfaction muſt be made out of Ba/lynunry, not only for , 
moiety of Pelletſtoun, but for a moiety of his father Gerard, 
third of the 2000/7. in caſ: the whole or any part of. it ſhould 
come to his hands. And the reaſon why the decree had laid 
both theſe charges on Ballynunry was, becauſe the fund which 
the teſtator had power to deviſe, muſt be the ſecurity to compen- 
fate for the loſs of every thing which he had no power to deviſe, 
ſo far as the deviſees of that fund did any thing to defeat the 
will. That the reſpondent by reaſon of ſeveral abatements, and 
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not having been able to bring his own cauſe to hearing, at the 
ſame time with the cauſe originally inſtituted by Gerard, and 
revived by Mary; and therefore though he inſiſted on the fame 
right by his anſwer in that cauſe as by his own bill, it was im- 
poſſible that any notice could be taken of it, or relief given upon 


ly entitled to a decree againſt the truſtees in the ſettlement of 
1717, to recover her huſband's ſhare of the 2000/7. provided by 
way of charge for the younger children of Chri/tian, and like- 
wiſe to recover his diſtributive ſhare of ſuch proportion of that 
ſum, as might belong to his deceaſed brother William. But the 
whole merits having at length been brought before the court 
between all the proper parties, the reſpondent hoped and inſif- 
ed, that the decree appealed from was juſt, and ought to be 
affirmed. _ - OR 


But after hearing counſel on this appeal; it was DECLARED, 
that the teſtator CHriſtian Bor, having by an expreſs provilo in 
his will directed what new proviſion ſhould be made for his 
younger ſons Jacob and William, in caſe he had not power t0 
deviſe the lands of Pe/lezftown, and the houſes in Michael's Lan! 
Schoolhouſe Lane and Bor Court, and conſequently that deviſe 
ſhould be defeated ; no implied condition aroſe upon the ſaid 
will to oblige the appellant to make his cle&ion, whether Is 
would abide by the ſaid deviſe, or convey to the reſpondent 
Jacob ſo much of the lands of Ballynunry and Kilcoole, as ſhould 
be equal in value to the moiety of the lands and houſes firk 


mentioned: But that the appellant's father Gerard Bor, wu 
| | | | ; enjoyc 
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enjoyed the lands of Ballynunry and K:lcoole during his life, did 
thereby ele& to abide by the deviſe of the ſaid lands of Bally-= Ly 
zunry and Kilcoole; and therefore ought to have permitted the 
reſpondent Facob Bor to have the benefit of one moiety of the 
laid Gerard's third of the 2000/7. mentioned in the ſaid proviſo, 
and the intereſt thereof, according to the true meaning of the 
{aid proviſo, unleſs the faid reſpondent Jacob had received or 
hould receive a compenſation for the moiety of Pe/letftown, and 
the houſes before mentioned, .according to the limitations in the 
id Chriſtian Bor's will, out of the aſſets perſonal or real of 
Jobn Bor, by virtue of the ſaid John Bor's covenant in the deed 
of the 27th of March 1740, for confirming his father's will as 
to the deviſe of Pelletſtoun and the houſes before mentioned: 
And it was therefore ORDERED and ADJUDGED, that the de- 
cee complained of ſhould be reverſed, and that the reſpondent 
Jacob Bor's bill ſhould be diſmiſſed without coſts ; but without 
prejudice to his applying to the Court of Chancery in Ireland, 
to rehear the former cauſe wherein the decree of the 4th of 
/uguſt 1747, was made, or to review the ſaid decree, according 
to the courſe of that Court ; and alſo without prejudice to -his 
bringing any new bill for relief in the premiſes, conſiſtent with 
his judgment, as he ſhould be adviſed *. 


Alice 


— — — 
— 


* The Reporter having been favoured with a copy of Lord Chancellor Hard- 
vicle's argument on this appeal, thinks it his duty to publiſh it. 


© The intricacy of the preſent cauſe, as well as the great reſpe& I have for the 
noble Lord who pronounced the decree, and whoſe ability and judgment I well 
know, occaſioned my propoſing that your Lotdſhips ſhould adjourn to this day, 
in order to conſider the caſe more fully ; as ſeveral of the objections made by the 


: ' *ppellant's counſel had I believe great weight wich many of your Lordſhips 

1s io attended to the argument, as well as with me. 

(0 

" 4 ſhall now, as it is my duty, reſume the caſe, and ſtate it to your Lordſhips 

f with all the brevity and clearneſs I am maſter of.“ [His Lordſhip having ac- 

F 'dingly ſtated the caſe with great preciſion, proceeded as follows.] ** Out'of 
q 


theſe facts the preſent diſpute ariſes; and the only queſtion for your Lordſhtips 
he conſideration is, Whether the preſent decree be right or not? And here, not- 
nt withſtanding the judgment of the noble Lord who pronounced jt, I mutt 
Id declare it to be my opinion, that the decree proceeds on a miſtake ; and that 
0 * is no reaſon to oblige Gerard the appellant to make his election, whether 
e w.ll abide by the will of his grandfather Chriſtian Bor, or not. 


66 The 
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Caſe 16. Alice Lucas, widow and executrix of) 
William Lucas, Eſq; deceaſed, ad} Appel 
Elizabeth Lucas, an infant, only child ? 1 
of the ſaid William Lucas, a J 


Francis Lucas, and Charles Lucas, infants,) 
by their Guardian, Henry Byrne one of 
the executors of Matibeu Lucas, Eſq; Reſpondent 
deceaſed, Richard Williams and Catbe- 


rine his wife, and Richard Mulligan, N 


17th February, 1756. 


M4 TTHEW LUCAS, Eſq; deceaſed, was in his life tine 

ſeiſed and poſſeſſed of the town and lands of Rathdanit, 
and other lands in the counties of Carlow and Hicklow, for the 
remainders of ſeveral leaſes for lives, of the yearly value of 170 


E 


n 


„The Court went on a general rule, which undoubtedly is a very Fight on, 
© but has in this caſe been miſapplied ; viz. That when a father diſpoſing of bis gu 
happens to give a younger ſon what was ſettled 'upen the elder, and at the ſans tn 
< gives the elder ſon ſome other proviſias; if the elder will defeat the will in ary pon 
he ſhall not at the ſame time take any benefit under it. For it is inequitable to cis 
< any benefit under a will, and at the ſame time overturn it, and prevent its ul 
ing effect according to the intention of the teſtator. This was firſt decreed 
Lord Cowper in Neys v. Mordaunt (2 Vern. 581.) and has ſince been adhered t 

© and looked on by the Court as an implied condition annexed to the deviſe. | 
vill therefore be reduced to this ſingle conſideration ; whether the dodrine i 
„laid down, ought to be applied to the preſent cafe or not. — 


„Three objections have been made by the appellant's counſel to this dectct, 


I.“ That ſuppoſing no expreſs proviſion had been made by the teſtator' 
in caſe he had not power to deviſe Pellet/own, yet no implied conliderit 
4 could ariſe, | | 


II. That however it might ſtand if no ſuch provifion had been made, Ja 
in this caſe the teſtator has by an expreſs proviſo ſaid what was to bel 
* conſequence, no court of equity can carry it further, 


III. „ That whatever comes of theſe two objections, yet it ſtands in the 
<< ſituation as if Jaceb and William had received a ſatisfaction ; ben 
1 | 
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y ann. over and above the reſerved rents, and alſo poſſeſſed of 
a perſonal eſtate of the value of 2000 J. and having no legitimate 
que, but ſeven natural children, VIZ. three ſons, John Lucas, 
the reſpondents Francis Lucas and Charles Lucas, and four 


863636363 


« doing it had broke his covenant ſo that Jacob and William were entitled 
« to a ſatisfaction out of his real and perſonal aſſets. 5 


« The firſt objection in my opinion carries great weight in it, but it is not 
40 neceſſary to decide at preſent, that a remainder-man after an eſtate tail ſhould 
« he ſubject to the equity; for though it may not affect a purchaſor for a valu- 
able conſideration, yet it may diſturb family ſettlements, and be attended with 
« inconveniencies. In caſes of wills, things are to be taken as they ſtood at the 
« teſtator's death; and it would be dangerous to conſider them in any other light. 
« Now John was not bound to make his election, as nothing was given him by 
« the will ; and Gerard had but a remainder after an eſtate tail. Suppoſe then that 
« Jacob and William had brought their bill at the teſtator's death againſt John and 
& Gerard, to make good the deviſe of Pelletoawn, no relief could have been given 
« 2gainſt John, But even ſuppoſe that Gerard had been directed to confirm it as 
% far as he could, by levying a fine in order to bar his iſſue ; John might the next 
moment by a recovery, have barred all the remainders. Such a decree therefore, 
« would have given only ſo much moon-ſhine ; and theſe tacit conditions, as l 
before obſerved, ought to be conſtrued as they ſtood at the death of the teſta- 
tor. — But I give no opinion on this point; becauſe the preſent caſe will be de- 
« termined on particular circumilances.” | 
“The teſtator has by an expreſs proviſo declared what ſhould be the conſe- 
« quence in caſe he could not deviſe Pelletflown, Ic. and there is therefore no 
room to imply any conſideration. I admit, that as Ballynunry was given to Ge- 
* rard; the teſtator might lay ſuch a condition on him; cujus % dare, ejus eft diſ- 
* ponere : But this is a different caſe from the common ones, to which that rule has 
deen applied. When ſuch a conſideration is raiſed by implication, it ought to 
de a neceſſary implication; and ſomething there muſt be as if ſeriptum in the 
* will, otherwiſe you may raiſe an implication contrary to the intent, which 
* ought carefully to be avoided.” | 


* The caſe put at the bar about the cuſtom of London, is right; that if a child 
* inſiſts on her cuſtomary ſhare, where the teſtator has made a diſpoſition of his 
* whole fortune, ſhe mult diſclaim in toto, and not take a legacy given by the will, 
if ſhe will defeat it. But ſuppoſe the freeman had ſaid, that in caſe any of his 
* children inſiſted on the cuſtom, then ſuch child ſhould receive only ſo much of 
* the legacy; could the court ſay ſhe ſhould forfeit the whole, when the teſtator 
* ſays ſhe ſhall forfeit only ſo much? It does not fall within the rule, or the 
| * reaſon of it. Moſt caſes upon which that implication has been raiſed, have 
* been founded on the teſtator's miſtake : But can the teſtator in this caſe be ſaid 


Vor. V. 3 A for 


daughters 


« John agreed for a valuable conſideration to confirm the will, and by not 


* to have made a miſtake, when he puts the caſe that might happen, and provides, 
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yy William enjoyed Pelletſtaun, they could not have had Gerard's ſhare of the 2000/; 
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roline and Mary, for whom he had the moſt tender regard and 
affection, having conſtantly bred them up, and educated them in 
his own houſe and family, from the times of their reſpectiye 
births, till it was proper to place them out at public ſchools, 
and having one brother William Lucas, Eſq; the appellant Aliee, 
late huſband, who was his heir apparent, and five ſiſters, vig. 
Mary Baker, Sarah Fackſon, Elizabeth Hays, and Fudith Hig. 
ginbatham, widows, and Ann Grogan wife of Edward Grogas, 
and as he always intended his fortune for his natural children, 


* — 


— 


. 


<« for the event, by giving Gerard's ſhare of the 2000. to Jacob and William? it 
« cannot, I admit, be conſidered as a compenſation, becauſe not equivalent; i 
is an alternate deviſe: If the teſtator had power to deviſe Pelletſtaun, he gives 
te jt to Jacob and William; and then the proyiſion he makes for his younger font 
<«« is of one kind: If he had not power to deviſe it, he varies the proviſion by an- 
«© nexing a condition to Gerard's eſtate, that be would give up 666/. 1135. 4d. his 
© ſhare of the 2000l. to his brother. It is a rule in equity, that if one indebted u 
& anofher, does by will give him a ſum equal or more than the debt, it ſhall be-dumuls 
&* f{atisfattion for the debt. Suppoſe then, a man indebted to B. in 50l. ſhould by 
vill give him 100/. in ſatisfaction of an injury or affront; could a court of 
equity imply a farther ſatisfaction of the debt? No ſurely. So in the preſent caſe, 
©« where the teſtator has ſaid what ſhall be the compenſation, is there any room to 
6c imply farther ? FB» rule has been miſapplied. It is a new caſe, and poſlibly 
% was not attended to.“ | 


As to John's covenant, it is, in my opinion, very materlal; for if Facab and 


if not, and they have value for it, is it not equal? 7obn for gool. paid him by 
ce the mother, agreed to convey in confirmation of the will, and covenanted to 
<< ſuffer a recovery; if he had ſuffered the recovery, could Jacob and William have 
« had Gerard's ſhare of the 2000/. or any ſatisfaction out of Ballynunry? The 
«© manner in which Chri/tian expreſſed himſelf in the proviſo, I don't regard; | 
e look upon it as if he had ſaid, if my deviſe of Pelletſtown does net take «fit, 
* then, &c. Now as John died without ſuffering the recovery, whereby the lands 
« deſcended to Gerard, he has broke his covenant ;. and as it was for a valuable 
<« conſideration, thoſe who ought to have had the benefit of it, are entitled to: 
de ſatisfaction out of the real and perſonal eſtate of John. Are they then e 
have a full ſatisfaction, and have the third of the 200c/. and a farther compen- 
« ſation out of Balhnunry? No. If John had confirmed the will, every com- 
e penſation was out of the caſe: Now Jacob has the real aſſets of /n, to pay for 
« the breach of covenant, It's true, it was deviſed to him ſubject to incom- 
*«< brances, which ought not to have been. paid before debts; and therefore, if ſuff⸗ 
e cient aflets did not remain to make him Ration, kay ought to have Gerard's 
<< ſhare of the 2000. purſuant to the will of Chriſtian.“ 


I ſhall thereſore propoſe to your Lordſhips to declare, c. ut ſupra.” 
| | When 
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when he renewed two of the ſaid leaſes, he took the ſame for the 
lives of the faid Fohn, Francis and Charles Lucas his three na- 
tural ſons, notwithſtanding one of the leflors who was well ac- 
quainted with, and had a friendſhip for William Lucas the bro- 
ther, very much preſſed the ſaid Matthew Lucas, to inſert his 
{id brother's name in the leaſe, as one of the three lives, but 
he refuſed 5 declaring, that he thought his brother already pro- 
vided for ſufficiently. 


In September 1750. Matthew Lucas was taken ill of a cold, 
which turned to a fever, attended with an inflammation on the 
lungs, and being minded to make his will, and ſettle all his 
worldly affairs, he gave inſtructions to one Mr. John Sexton, 
who had been bred an attorney, and was accuſtomed to do buſi- 


will, And accordingly- Mr. Sexton prepared the draught of a 
will, agreeable to ſuch inſtructions, and delivered the ſame to 
Mr. Lucas, who thereupon ordered his daughter Catherine to 
make a fair copy of it, as ſhe wrote a more legible hand than 
Sexton, which ſhe accordingly did, and delivered ſuch fair copy 
to the ſaid Matthew Lucas, who read over the fame, and after- 


September, 1750, which was on a Sunday, at which time, as well 
38 at the time of his giving ſuch inſtructions for preparing his 
will to Sexton as aforeſaid, the teſtator was of ſound mind, me- 
mory and underſtanding ; and which will he duly executed by 


and teſtament, in the preſence of Garrett Fitzgerald, the apo- 
thecary who attended him in his illneſs, William Fenellon yeo- 


4 Witneſſes in the preſence of the teſtator, and of each other. 


By this will the teſtator deviſed his ſaid freehold leaſes to his 
eldeſt ſon John Lucas, with limitations over to his other na- 
tural children, and gave ſeveral pecuniary legacies to all his 


marrying ſhould have one ſhilling only ; and after giving to his 
liſter Higginbotham 201. and to his ſiſter Ann Grogan 20l. he 
dave to his brother Captain Lucas, and his ſiſters Fack/on, Baker 
ad Hays, but five ſhillings a piece, and made his ſon John Lucas 

| reſiduary 


neſs for him, in drawing leaſes and other deeds, to prepare his 


wards duly executed the ſaid will, in the evening of the 16th of 


igning, ſealing and publiſhing the ſame, as and for his laſt will 


man, and the ſaid John Sexton, who all ſubſcribed their names 


other natural children, under a proyiſo, that if any, or either of. 
them, ſhould intermarry with a Papiſt or Papiſts, the perſon fo 
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his will ſhould be effectual, and his effects ſecured and diſpoſed 
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reſiduary legatee, with a limitation over to his other natural 
children; and he appointed Colonel Joſhua Paul, the reſpondent 
Byrne, and his ſon Jobn Lucas, when at full age, executors of 
his will. But the teftator directed, that all the children, except 
Judith, ſhould live together at his dwelling houſe at Rat b daniel, 
and be maintained out of the profits of his fortune by his exe. 
cutors, until otherwiſe provided for according to the will. 


The teſtator being apprehenſive of danger to his children, 
from the reſentment and violence which he thought his brother 
might exert after his death, and being extremely anxious that 


of ſo as to anſwer the purpoſes thereby intended, he directed the 
reſpondent Byrne to carry his ready money, bonds and notes to 
Dublin, to be lodged there for ſafe cuſtody, and to lay the wil 
before counſel ; and to prevent miſtakes, he made his daughter 
Catherine write a particular account of the money, bonds and 
notes ſo ſent. The reſpondent Byrne went immediately to 
Dublin for that purpoſe ; and during that time, the teſtator exe- 
cuted three different leaſes, dated the 17th of September, 170, 
by one of which he demiſed to the reſpondent Byrne, the man- 
ſion houſe, and middle part of Rathdaniel, containing 1 50 acres, 
at 147. an acre; by another, he demiſed to him that part of 
Rathaaniel called Ballyburſt, at 11s. an acre; and by the third, 
he demiſed to him ancther part called Rahendaw, containing 170 
acres, at 10s. an acre. Theſe leaſes were for the term of ſeven 
years, to commence from the 25th of March then laſt, at the ei- 
piration of which, the eldeſt ſon Toba would, if he lived, attain 
his age of 21.—And the intent of granting them was, that il 
the teſtator died, the value and income of the ſaid. eſtates might 
be fixed and aſcertained during the minority of his ſon, in order 
that the ſame ſhould be applied in keeping the children togethe! 
at the manſon houſe, until his fon arrived at his full age; but 
that in caſe the teſtator ſhould recover from that indiſpokition, 
the ſaid leaſes ſhould be ſurrendered ; and ſo he informed the 
reſpondent Byrne, who promiſed to deliver up the ſame accort- 
ingly. 


The teſtator died ſome time in the night of the 18th, 4 
early in the morning of the 19th of September, 1750, and imme- 


diately after the removal of his corpſe out of the houſe, the ſaid 
I | | Willa 


n 
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William Lucas, with a number of armed men, forcibly took 
poſſeſſion of the houſe, and turned the reſpondent Byrne and the 


children out-of it, and left about twenty people in it to keep 


poſſeſſion for him.—He alſo took poſſeſſion of the ſtock that was 
upon the ground, and ſold a great part thereof, and though he 
had heard that his brother had made a will, and had actually 
ſeen a copy of it, and knew that the teſtator at his death had 
goods in ſeveral dioceſſes to found a prerogative juriſdiction, and 
had actually cauſed a caveat to be entered in the Prerogative 
Court againſt proving any will, or granting any adminiſtration, 
till he was heard; yet in order to give a colour to his poſſeſſing 
and diſpoſing of the effects of the deceaſed, he applied to the 
Confiſtorial Court of the dioceſe of Leigblin, in which dioceſe 


his brother died, upon a ſuggeſtion that he died inteſtate, and 
by that means obtained adminiſtration, 


The reſpondent Byrne propounded the will in the Prerogative 
Court, and cauſed citations to Hue againſt the ſaid William 
Lucas the brother, and the five fiſters of the deceaſed, in order 
to prove and eſtabliſh the will. To this citation William Lucas 
appeared by his Proctor, and alledged, among other things, that 


Matthew Lucas was of inſane mind, memory and underſtanding, 
at the time of making his will. 


Iſſue being joined and witneſſes examined, this cauſe came 
on to be heard in the Prerogative Court, on the 8th of March, 
1750, when a definitive ſentence was pronounced in favour of 
the will, and the burthen of the execution thereof, with ad- 
miniſtration of the goods, rights, credits and chattels of the 
fad Matthew Lucas, was granted to Colonel Joſhua Paul and 
the reſpondent Byrne, two of the executors, ſaving the right of 


the other executor to prove the will, when he ſhould be capable 
by law of ſo doing. | 


William Lucas appeared ſo fully convinced of the juſtice of 


this ſentence, that he delivered up to the reſpondent Byrne, 


praceable poſſeſſion of the ſeveral farms he had entered upon, 
returned the ſtock and cattle which he had not diſpoſed of, and 
Paid ſome of the money which he had received for that part of 
the ſtock which he had ſold. —The reſpondent Byrne entered 


upon the management of the eſtate, for the benefit of the chil- 
Vol. V. 1 


dren 


186 


* w_ dren, and Colonel Paul, though of a great age, declared he would 
act whenever it ſhould become neceſſary, and in the mean time 


conduct of the reſpondent Byrne, in the management of the 


gative Court, he had ſworn that the teſtator was in his ſenſes 


ſuggeſtions of the bill. But Caroline and Mary, the two other 
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directed his agent Mr. George Warren, to keep an account of 
the rents of the farms, and to inſpect and inform him of the 


* 


eſtate. 


John, the eldeſt ſon of the teſtator, died ſoon after; and the 
reſpondent Francis Lucas, the ſecond ſon, on the 18th of Sep. 
tember, 1751, filed his bill in the Court of Exchequer in Jre. 
land, by the reſpondent Byrne his next friend, to perpetuate the 
teſtimony of the witneſſes to the will; upon which the three 
ſubſcribing witneſſes were examined, and William Fenellon, one 
of the witnefſes, being croſs examined on the part of the (aid 
William Lucas, the defendant in that cauſe, depoſed, that the 
teſtator appeared not to be in his ſenſes at the time of the execu- 
tion of the will, although, upon his examination in the Prero- 


at the time of the execution of it. 


On the 17th of June, 1752, William Lucas exhibited his bill 
in the ſaid Court of Exchequer, againſt the reſpondents Francs 
and Charles Lucas, Catherine Lucas, and Caroline and Mary 
Lucas, the ſurviving five natural children of Matthew Lucas 
(Judith being then dead) and againſt the reſpondents Byrne and 
Richard Mulligan, in order to ſet aſide the will, as to the free- 
hold leaſes, and to be decreed the profits of the ſaid leaſehold 
lands, and for an account and other purpoſes therein mentioned. 


To this bill the reſpondent Byrne put in his anſwer, on the 
zd of November, 1752, and Francis and Charles Lucas, and Ci 
therine Lucas, by their guardian, and the ſaid Richard Mulligah, 
put in their anſwers on the gth of the ſame month, whereb) 
they ſeverally inſiſted on the validity of the will, and denied the 


2 


children, by their anſwers admitted, that Matthew Lucas M 
inſane at the time of making the will. However, they both 
died before iſſue joined, and therefore no further notice #® 
taken of them in the cauſe. 
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William Lucas the plaintiff, replied to the anſwers of all the 
other defendants, and the cauſe being at iſſue, witneſſes were 
-camined on both fides, and an order was obtained by the re- 
ſpondent Francis, to read the depoſitions in the cauſe for perpe- 
tuating teſtimony, ſaving juſt exceptions, and the like order was 
obtained by William Lucas, for reading the croſs examination of 


William Fenellon. 


On the 13th of May, 1754, the canſe was heard, when it be- 
ing agreed on both ſides, that there was a contrariety of evi- 
1-nce concerning the ſanity of the teſtator, and that the ſame 
was proper to be tried, and that. the proofs on each fide ſhould 
de entered as read; the court directed, that the two following 
iques ſhould be tried in feigned actions, at the then next ſummer 
iſſizes to be held for the county of Carlow, where the ſaid 
Matthew Lucas lived and died, and where the greateſt part of his 
eltate lay; vis. Whether the will bearing date the 16th day of 
September, 17 50, in the pleadings mentioned, was at any time, 
and when, duly executed by the ſaid Matthew Lucas; and if ſo, 
whether the ſaid Matthew Lucas was of ſound and diſpoſing 
mind, memory and underſtanding, at the time of executing the 
faid will, or not. And whether the leaſes in the pleadings men- 
tioned, and alledged to have been made by the ſaid Matthew 
Lucas, to the reſpondent Henry Byrne, bearing date the 17th 
day of September, 1750, or any or either and which of them, 
was or were duly executed by the ſaid Matthew Lucas; and if 
ſo, whether the ſaid Matthew Lucas was, at the time of the ex- 


derſtanding, or not. 


The reſpondents being apprehenſive they could not have an 
impartial trial in the county of Carlow, where the plaintiff's 
connections and intereſt were very great, moved the court, on 
the 28th of June, 17 54, upon affidavits, ſetting forth the value 
of the lands, the alliance and intereſt of the ſaid William Lucas 


grand jury there, in order to make an intereſt among the gentle- 
men of the county, ſo that an impartial trial could not be ex- 


yet examined in the cauſe, who lived in Dublin, and could not 
de prevailed on to go to Carlow ; that the iſſues might be tried at 
I 1 8 8 the 


ecution thereof, of ſound and diſpoſing mind, memory and un- 


in the ſaid county, and that he had. frequently ſerved on the 


pected there; and that there were ſeveral material witneſſes, not 
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= the bar of the court ſome day in the next Micbaelmas Term, 
A. a jury of ſome indifferent county, and not by any jury of ie 
9 county of Carlow. William Lucas at the ſame time moved, that 
the rents and profits of the lands might be brought into cour, 
or that a receiver might be appointed; and he oppoſed the mo. 
tion made on the behalf of the reſpondents, on an affidavit made 
by himſelf, wherein he denied having any influence, though he 
had many relations in the county of Car/ow, and urged his 
prehenſions concerning the circumſtances of the reſpondey 
Byrne, and of his intentions to quit the kingdom, in caſe th 
iſſues were found againſt him. In anſwer to which affidavit, the 
"reſpondent Byrne ſwore that he was in good circumſtances, in. 
dependent of any of the effects of the teſtator Matthew Luca, 
and that he had no intention to leave the kingdom. But the 
court refuſed to make any order upon either of the motions, 


The iſſues were accordingly tried at the aſſizes held for the 
county of Car/ow, in Auguft 1754. before Mr. Juſtice Marſbal 
The trial of the firſt iſſue, on which Sexton and Fitzgerald, tw 
of the ſubſcribing witneſſes to the will, and many other wit. 
neſſes were examined on the behalf of the reſpondents, and ali 
ſevetal witneſſes on behalf of the plaintiff, laſted above ſeven- 
teen hours. But Mr. Juſtice Marſhall quitting the court before 
the jury gave in their verdict, and leaving John Smyth, Eſq; one 
of the Juſtices of aſſize in court to receive the verdict, the jury 
returned their verdict to Mr, Smyth, That they found, thit 
« the ſaid Matthew Lucas did duly make and execute his lil 
„ will, beating date the 16th day of September, 1750, in the 
* pleadings mentioned; but that the ſaid Matt he Lucas wi 
not of ſound mind, memory and underſtanding, at the time 
of executing the ſaid will.” But the counſel and agent fo 
the plaintiff not being ſatisfied with the wording of this verdid, 
drew up another, which the jury found and returned to the {aud 
Jobn Smyth, in the words following, viz. © We find, that tit 
« will bearing date the 16th day of September, 1750, in tit 
„ pleadings mentioned, was not at any time duly executed 
« Matthew Lutus, deceaſed, in the pleadings alſo mentioned. 
% And we alſo find, that the ſaid Merthew Lucas was not of 
* ſound and diſpoſing mind, memory and underſtanding, at th 
time of executing the ſaid will.“ The ſecond iffue was tried 


the next day before Mr. Juſtice Marſball, when the jury fo 
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de following verdict, viz. “ We find, that the leaſes in the 


« pleadings mentioned, and alledged to have been made by 
« Matthew Lucas in the pleadings mentioned, to the defendant 
« Henry Byrne in the pleadings alſo mentioned, were duly exe- 
« cuted by the ſaid Matthew Lucas; but we find, that the faid 
« Matthew Lucas was not at the time of the execution of the 
« ſaid leaſes reſpectively, or of any of them, of ſound and diſ- 
« poſing mind, memory and underſtanding.” The Judge fign- 
ed certificates of theſe verdicts, on the 8th of November, 1754, 
and the ſame were delivered into court on the gth, and upon the 
11th, the plaintiff obtained two ſeveral orders for confirming 
n the judges ſaid certificates. 


On the 26th of the ſame month, the reſpondents Francis and 


againſt confirming the certificates, and at the ſame time moved 
to {et aſide the verdict, and for new trials on the ſaid iſſues at the 
bar of the court, by juries of another county. This motion was 
founded upon an afhdavit of the reſpondent Byrne, wherein he 
pointed out ſeveral inconſiſtencies in the evidence produced on 
the part of the plaintiff, and more particularly as to one Mar- 
garet Ennis, the plaintiff's principal witneſs. She was the mo- 
ther of Caroline and Mary, two of the daughters of Matthew 
Lucas, and attended him in his laſt illneſs : She was alſo made 
a party to the plaintiff's bill as guardian to her daughters, and 
by the anſwer which ſhe put in for her daughters, ſhe admitted 
the charge of inſanity of the teſtator at the time of executing 
the will and leaſes; but her children dying before iſſue was 
Joined in the cauſe, ſhe was no longer regarded as a party to the 
ſuit, and was produced on both trials at Car/ow as a witneſs for 
the plaintiff, and croſs examined by the reſpondents. It was al- 
ledged by the reſpondents, that ſhe had told Mr. George Warren, 


ster Higzinbotham, ſome hours before his death, in which he 
told his filter, that he had made his will, and left her a legacy 


bew Lucas was in his ſenſes at the execution of his will, and 
ab the leaſes : But being croſs examined at the trial of the firſt 
"ue, ſhe denied every thing of this converſation. Mr. Warren 
being afterwards examined for the reſpondents, {wore poſitively 
to it; and upon the trial of the ſecond iſſue, Margaret Enns, 
Vol. V. 1 in 


Cherles Lucas, and Byrne, applied by counſel to ſhew cauſe 


that ſhe had heard a converſation between the deceaſed and his 


nit; and further, that ſhe declared to Warren, that Mr. Mat- 
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| QC" in her croſs examination, acknowledged the converſation be. 
l — tween the teſtator and his fiſter, This matter, together with 


many other material circumſtances in the trial, was ſet forth in 
an affidayit of the reſpondent Byrne, which was confirmed by 
the affidavit of Mr. John Clark, who attended likewiſe at the 


trial. 


The plaintiff oppoſed the motion for a new trial, and to ſup- 
port his oppoſition, filed alſo an affidavit to contradict the re. 
ſpondent Byrne's; but the Honourable Richard Mountney, Eſq; 
one of the Barons of the Court of Exchequer, having declared, 
that he had ſpoke with Mr. Juſtice Marſhall concerning his opi. 
nion of the verdicts, and aſked him whether he thought, from 
what paſſed on the trials, there ought to be new trials granted, 
and that Mr. Juſtice Marſhall had declared it to him as his opi. 
nion, from what paſſed on the trials that new trials ought to be 
granted, and had informed him, that the ſaid Margaret Enit 
had on the ſaid trials ſworn to the effect above mentioned; the 
court on the 2d of December, 1754, allowed the cauſe ſhewn by 
the reſpondents againſt confirming the verdicts, and granted new 
trials of the former iſſues to be had on different days, in the next 
enſuing Hilary Term, at the bar of the court, by two ſeparate 
juries of the county of Carlow, to be ſtruck by the chief Re- 
membrancer, or his deputy ; and they refuſed to give the plain 
tiff the coſts of the former trials, and directed, that the plaintiff 
and the reſpondents ſhould be at equal expence in the trial of 
the iſſues at bar. 


- 
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The firſt iſſue accordingly came on to be tried at the bar af 
the Court of Exchequer, on the 28th of 3 1755, by! 
jury of the county of Carlow, when it was fully proved, tha 
Matthew Lucas had, for ſeveral years beſore his death, a diſlike 

and averſion to the plaintiff; that he had, a conſiderable time 
Is before his death, a ſettled and deliberate intention to leave his 
fortune to his natural children, and no part thereof to the plain 
tiff, and that he had always educated and ſupported his natural 
children in ſuch a way as ſhewed the utmoſt paternal regard for 
them. But though the execution of the will and leaſes, and 
the ſanity of the teſtator at the time of executing the ſame, a 
ſufficiently proved, and though no one denied the teſtator's hav- 


ing lucid intervals during his illneſs, except Margaret Enni, 
| who 
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who on this trial was ſo ſanguine as to contradict what ſhe had ad- 


at the aſſizes of Carlow, yet the jury, after a trial of twelve 
hours, found the following verdict ; vig. We find the will in 
« the pleadings mentioned, was duly executed on the 16th day 
« of September 1750, by Matthew Lucas, but that the ſaid Mat- 
« thew Lucas was not of ſound and diſpoſing mind, memory 
« and underſtanding, at the time of executing the ſaid will.” 


The next day the reſpondents gave notice to the plaintiff, 
of a motion intended to be made for ſetting aſide the ſaid 
verdict, and for a new trial of the ſaid iſſue at the bar of 


ferent county, and not by a jury of the county of Carlow. 
The Court was accordingly moved, and the motion was ſup- 
ported by the former affidavits, and by an affidavit made upon 
this occaſion by the reſpondent Byrne, and oppoſed by the 
plaintiff with another affidavit. And the matter being debated 
on the 31ſt of January, and 1ſt of February 1755, the Court 
who knew all that paſſed on the trial, and were diſſatisfied with 
the verdict, v re pleaſed to order, that a new trial of the firſt 
iſſue ſhould be granted, the verdict on the ſaid firſt iſſue being 
contrary to the weight of evidence, and that the ſaid firſt iſſue 
ſhould be tried by a jury of the county of Dublin at the bar of 
that Court, on the ſecond law day in the next Eaſter Term; and 
that the ſecond ifſue directed in the cauſe ſhould be tried by a 
leparate jury of the county of Dublin, at the bar of that Court, 
on the third law day in the ſaid term, under the terms of the 
former order, that is, at the equal expence of both parties, and 
without giving the plaintiff coſts of the former trials. 


From this order the plaintiff William Lucas appealed, but 
dying ſoon afterwards, the appeal was duly revived in the names 


of the preſent appellants ; on whoſe behalf it was ſaid, that upon 
the firſt trial of both the iſſues before Mr. Juſtice Marſhall, the 


law ; that the queſtion was a ſingle matter of fat, of which the 
Juries were the proper judges, and that Mr. Juſtice Marſhall 
[C<clared he had no fault to find with the verdict. That upon 
the new trial of the ſame iſſue relating to the execution, the 
"It was alſo againſt the will; and the Court before whom 


that 


mitted in her croſs examination on the trial of the ſecond iſſue 


the court, in the next enſuing term, by a jury of an indif- 


W. Murray. 
W. Nael. 


Juries found a verdi& in affirmance of the title of the heir at 
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C. Pratt. 
R. Evans. 


and the directing of iſſues was either a matter of mere indulgence 


judge to have been both given contrary to evidence, and the 
verdict afterwards given upon the trial of one of thoſe iſſues i 
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that iſſue was tried, did not ſay that the verdict was again 
evidence, but only that it was againſt the weight of the evi. 
dence. The weight of evidence, where witneſſes are en. 
mined on both ſides, depends in a great meaſure upon , 
credit of the witneſſes, of which the jury, and not the Court 
are the only judges: And the jury being the proper judges 
of the credit of witneſſes, is a capital reaſon why iſſues are d. 
rected in caſes where there is a contrariety of evidence by living 
witneſſes. That the county ſhould not have been changed; 
if changed, it ſhould have been to the county of Wicklow, when 
ſome of the lands lay, and which was adjacent to the couny 
of Carlow, or to ſome other adjacent county, where the jurie 
might have knowledge of the witneſſes and of their credit; an 
not to the county of Dublin, where neither the witneſſes or their 
credit were known. That if any of the appellants witneſſ 
ſhould die before new trials could be had, they might thereby 
ſuffer irreparable loſs, after two trials already had in their favour, 
That as the queſtion was ſanity or inſanity, which was a pln 
ſingle fact, and as trials at bar are expenſive to the parties; the 
iſſues ſhould not have been ordered to be tried at bar, And, 
that the Court having granted a third trial, ſhould at leaſt har 
given the appellants the coſts of the former trials. 


On the other fide it was contended, that the late William Lu. 
cas's title, if any, being merely as heir at law, his proper and ns- 
tural remedy to ſet aſide the teſtator's will and leaſes was at lay; 


to him, or to ſatisfy the conſcience of the Court, as to the due 
execution of the will and leaſes reſpectively; and therefore the 
Court had a right to direct thoſe iſſues to be tried upon ſuch 
terms as to them ſeemed juſt and reaſonable ; eſpecially in r- 
ſpect to Lucas, for whoſe benefit alone the ſame were directe 
to be tried. That the verdicts found on the trials of the iſſue 
at nifi prius in the county of Carlow, being certified by the 


bar, appearing to the Court before whom it was tried to hate 
been hikewiſe given contrary to the weight of evidence, the 
Court was bound to order a new trial even for the benefit ef 
Lucas; fince the Court could neither eſtabliſh the verdict f 


given againſt evidence, or make any decree thereon as prayed b] 
2 1 | hs 


; 
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verdicts found upon all the trials ſo contrary to the weight of the 
evidence, muſt have ariſen from a partiality and prejudice in 
the minds of the freeholders of the county of Carlow; the Court 
was under a neceſſity for the ends of juſtice, which could only 
be attained by a fair and impartial trial, to order the iſſues to be 
tried by a jury of ſome other county which was more indifferent; 

and therefore the Court did right in directing ſuch new trial to 
be had by a jury of the county of Dublin, which would be equal- 
ly impartial with any other jury, and would be attended with the 
leaſt expence to the parties. That as ſuch iſſues were directed to 
be tried for the information and ſatisfaction of the conſcience of 
the Court, and rather for the benefit of William Lucas, and as the 
reſpondents were no way to blame, it was but right and reaſon- 


of both parties; and Lucas could have no ground to complain 
of the order on that account, ſince he might have proceeded at 
law if he had thought proper; and he had the leſs reaſon to 
complain, ſince he ſubmitted to the lagke terms when the firſt 
trials at bar were ordered, 


After hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the order therein complained of ſhould be af- 
frmed, with the following variation, vig. That the reſpon- 
* dents do pay the appellants their coſts of the laſt trial in this 
* cauſe, to be taxed by the deputy Remembrancer of the ſaid 
* Court, before any new trial be had ; and that the ſaid Court 
do appoint ſuch time for the new trial of the firſt iſſue in this 
* cauſe, and alſo for the trying of the ſecond iſſue, as ſhall be 

proper: And it was further oRDER ED, that the ſaid Court 
of Exchequer ſhould give the proper directions for carrying this 


judgment into execution, and all ſuch further directions as 
ſhould be juſt. 


bis bill: And as it muſt and did appear to the Court, that the 


able that ſuch new trial ſhould be at the joint and equal expence 


Onprr 


varied. 
Jour. vol. 28. 
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of December 1674, conveyed part of thoſe lands to truſtees, u 
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mer the younger, Eſqrs; 0 J Appellay 


George Jackſon, Catherine Jackſon, wi- | 
dow, Charles Lord Archbiſhop oF efron 
Dublin, and Charity Blake, widow, 


11th May, 1756. 


APTAIN Francis Jackſon paſſed a patent for ſeyeri 

lands in the county of Mayo, in Ireland, which wer 
granted to him and others who had ſerved under him, during the 
war which commenced in that kingdom in the year 1641, and 
he afterwards acquired ſeveral parcels of thoſe lands from the 
perſons reſpectively entitled thereto; and being ſeiſed thereof in 
fee, and having three ſons, William, Samuel and Oliver, the fil 
Francis, by deeds of leaſe and releaſe, dated the 18th and 9th 


the uſe of himſelf and his wife Elizabeth for life; remainder to 
his third ſon Oliver, who had lately intermarried with Jane Kin, 
for life; remainder to the firſt and other ſons of Oliver by the ſid 
Fane, in tail male; remainder to Samuel the ſecond ſon of Fra. 
cis, and the heirs male of his body ; remainder to the right hein 
of Oliver: But no eſtate was limited to the truſtees to ſupport 
the contingent remainders. 


Francis Jackſon died in 1676, William his eldeſt ſon dil 
without iſſue, Samuel the ſecond ſon died leaving iflue a daugh- 
ter, who intermarried with Andrew Kirkwood. Elizabeth the wilt 
of F rancis, being alſo dead, Oliver entered upon the lands com- 
priſed in the ſettlement of 1674, and taking advantage of ths 
omiſſion of truſtees to ſupport the contingent remainders, and 
having no iſſue, he in Eaſter Term 1681, levied a fine, and ſul⸗ 
fered a recovery, and thereby veſted the fee in himſelf. He 1. 
terwards purchaſed ſome other lands, and having borrowed 
22001. from Sir John Davis, he mortgaged his eſtate for ie 
fame; and in the mortgage deeds, ſeems to have taken the de- 
nominations indiſcriminately from his father's patent, without 
attending properly-to his own right in them. 


2 
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For by leaſe and releaſe, dated the 8th. and gth of December, 
1684, Oliver conveyed to Sir Fohn Davis and his heirs, not only 
the lands compriſed in the ſettlement of 1674, and the other 
lands which he had purchaſed, ſome part whereof he had before 
mortgaged to William Knox, but alſo ſome denominations of his 
@ther's lands which were not compriſed in the ſettlement of 
1674, and to ſome denominations of which, neither he or his fa- 
ther had acquired the equitable right from the other adventur- 
ers; ſubject to a proviſo.of redemption on repayment of the ſaid 
2200/. at the end of nine years, with intereſt at the rate of 
10l, per cent. per annum, to be paid half yearly in the mean 


2 certain ſhort time therein mentioned, 


dir Jobn Davis never. received any part of the principal or 
intereſt of this debt during his life : He died in 1691, leaving 
his ſon Paul Davis his heir and executor; who finding ſo large 
an arrear of intereſt, and having called to no purpoſe for his 
money, in 1692 entered upon ſuch part of the mortgaged pre- 
miſes as he could get into poſſeſſion of, but which fell ſhort of 
the whole. | 


' Oliver fackſon the mortgagor died in 1694, leaving Fane his 
widow, and two ſons, Jobn and Oliver, who were born after 
the fine and recovery ſuffered by their father, in 1681. 


Jane the widow, not having been party to the mortgage deed, 
ſt up her title to dower out of the mortgaged eſtates ; and a 
laim was made on the behalf of Jobn, the eldeſt ſon, to all the 
lands compriſed in the ſettlement of 1674, upon a ſuggeſtion, 
that he was born before the fine and recovery in 1681, and that 
DIS remainder was not barred thereby ; ; wherefore they threatned 
to bring ejectments for recovering thoſe lands. 


At this time, the lands of which the mortgagee obtained poſ- 
ion, produced a very conſiderable income over and above the 
uit-rent reſerved to the crown; and the original mortgage deed 
bo Sir Tobn Davis having been loſt during the troubles in Jre- 
end, and Paul Davis being apprehenſive that he could not ſup- 
port his title at law without it, he in 1696, exhibited a bill in 
ic Court of Chancery in Jreland, gue? Jane 4 ackſon, Jobn 


9 8 


time, but with power for the mortgagee to call in the money at 


N . na = — r wn Sat 
— : 
; , 


— = — — — 


—— es 


196 


1756. 
— 


24. oo cr Mw ˙ aAea,” -_ 


rr _ 


— 
ſettlement, and other writings relating to the eſtate ; and alſo i 


oy 30 l. a year, clear of all W 


terpart thereof was in their hands. They ſet forth the Purport 


the 26th of March 1681. They alledged, that the mortgaged 


hand, which was at ſo great a diſtance from his own eſtate, and 
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Fackſon and others, for a diſcovery of the mortgage deed ing 


diſcover the time of the birth of Fohn 'Fackſon, and for an jy. 
junction to ſtay the proceedings at law, and for general relief; 
ſuggeſting, that the mortgaged premiſes yielded at that time ng 


Fane Fackſon and Yohn Yackſon, by:the ſaid Fane his mother 
and guardian, put in their anſwers to this bill ; and thereby they 
admitted the mortgage made by Oliver Fackſon to Sir Jah 
Davis for ſecuring the 2200 J. and intereſt, and that the coun. 


of the ſettlement of 1674, and ſaid that Fohr Fackſon was bort 


premiſes had, before the late troubles in Treland,. been worth 
3001. per ann. and were, at the time of putting in their anſe, 
as they believed, worth above 1001. per ann. Fane the widoy, 
inſiſted on her right of dower in 'the mortgaged premiſes; an 
John Jackſon inſiſted upon a title paramount the mortgage, by 
virtue of the ſettlement of 16743 alledging that the entail had 
not been barred, and that he intended to proceed at law for the 
recovery of the premiſes from the mortgagee. There were n 
farther proceedings in this ſuit at that time. Fare Fackſon re 
covered her dower at law; but no attempt was then ** 1 
To” Fackfon to evict the mortgagee. | 


The profits of the eſtate falling very ſhort of the intereſt o 
the money originally lent, and the debt being greatly ſwelled 
above the value of the eſtate, as eſtates were valued in Ireland it 
that time, and no likelihood that the repreſentatives of the mort 
gagor could ever be brought to redeem the mortgage, andit 
being extremely troubleſome for Paul Davis to keep an eſtate in 


his uſual abode, and in order to get the beſt rent that could be 
had for the ſame, and for the better improvement thereof, he bj 
indenture of leaſe, dated the zoth of November 1699, demiſed the 
mortgaged premiſes to Francis Palmer and Charles O' Hara, Eſqs 
for three lives renewable, but ſo as not to continue longer that 
Davis's intereſt in the premiſes ſhould ſubſiſt, at the yearly rent 
of 260/. to commence from the iſt of May then next enfullg- 


This was the — rent which then could be had for ti 
8 lands 


Caſes in Parliament, 


1znds.; and, out of this rent, the quit rent amounting to about 


Jane Fackſon ; ſo that the net profits to Davis, amounted to no 
more than about 150 J. a year. 


Paul Davis having in the whole received but 721 J. 5s. 5d. 
from the commencement of the mortgage, and there being above 
5500. due for principal and intereſt, he by indentures of leaſe and 
releaſe, dated the 24th and 25th of November 1702, conveyed all 
his right and title to the mortgaged premiſes to John Lovett, Eſq; 
and his heirs, in truſt for the ſaid Francis Palmer, to whom 
Hara had before made over his right under the leaſe of 16993 
and by this indenture, Davis covenanted to make good the title 
to the mortgaged premiſes, in the manner therein mentioned. 


About the ſame time, John Fack/on brought an ejeAment for 
the lands .compriſed in the ſettlement of 1674, founding his 
claim upon that ſettlement, and inſiſting, that the intail was not 
barred by the fine and recovery in 1681; but Paul Davis ap- 
pearing, and making defence, Fohn Fack/on did not proceed far- 
ther in that ſuit. He died in 1704, without ifſue, leaving his 
brother Oliver his heir at law. 


In 1714, Oliver Jackſon. revived the pretenſions formerly ſet 
up by his brother John, and brought an ejectment for the lands 


(then Lord Mount Caſhell) appeared, and made defence; he be- 
ing concerned in intereſt by virtue of the covenant contained in 
his aſſignment to Francis Palmer. And foon afterwards, both 
Lord Mount Caſhell and Francis Palmer exhibited a bill in the 
Court of Chancery in Ireland, againſt Oliver Fackſon, for a diſ- 


loſt as aforeſaid ; and likewiſe for a diſcovery of the ſettlement 


be barred the ſame, and for an injunction to ſtop proceedings at 
x aw in the ejectment; and that Oliver Jackſon might account 
the 


on the foot of the mortgage, and pay what ſhould appear due, 


Premiſes, 


Val. V. 3 E Oliver 


20 J. was to be paid, and 80 J. per ann. the dower recovered by 


compriſed in the ſettlement of 1674. To this ſuit Paul Davis 


covery of the mortgage deed, the original of which had been 


of 1674, and the circumſtances of the fine and recovery which 


or be forecloſed of the equity of redemption of the mortgaged 
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— Oliver Jaclſon put in his anſwer to this bill, and thereby ag. 


1759: , mitted the mortgage; but denied that Lord Mount Caſſel, 
Francis Palmer, were entitled to the mortgaged ptemiſes; aud 
inſiſted, that he was himſelf entitled to the ſame by virtue of 
the ſettlement of 1674. He abſolutely refuſed to come to any 
account on the foot of the mortgage ; and inſiſted on his right 
to proceed in the ejectment for recovery of the eſtate under the 
ſettlement, which he admitted he ſet up in order to defeat the 
title of the mortgagee. - 


This ſuit afterwards abated by the death of Lord Mount 
Caſhell, and in 1719, Oliver Fackſon cauſed a new ejectment tg 
be brought upon the plan of the former; to which Equal 
then Lord Mount Caſbell, ſon and heir of Pau! Lord Mar! 
Caſbell, by his guardian, appeared and made defence; and toge- 
ther with Francis Palmer, in 1720, exhibited a new bill in the 
Court of Chancery in Ireland againſt the ſaid Oliver Jackſon, a 
the like purport with the former bill; and Oliver Fackfon put 
in the like anſwer as he had done to the former bill, relying 
upon the ſettlement, and refuſing to go into an account on the 
mortgage. But Francis Palmer dying in Fune 1721, and Oliver 
Fackſon dying in February following, theſe ſuits alſo abated, 
. 

The reſpondent George Fackſon, the eldeſt ſon and heir of the 
laſt named Oliver Jackſon, brought a new ejectment in 1722, 
for recovery of the lands contained in the ſettlement; to 
which ejectment Edward Lord Mount Caſhell appeared and made 
defence; and he together with Roger Palmer, the brother and 
heir and one of the deviſees of Francis Palmer, and alſo hi 
acting executor, exhibited their bill of revivor and ſupplementil 
bill againſt the reſpondent George Fackſon, to revive the lil 
mentioned ſuit, and for relief againſt this new ejectment brought 
by him to defeat the mortgagees of their ſecurity.—To this bi 
the reſpondent George appeared by his guardian, he being the 
| under age, and by his anſwer, inſiſted on a right under the {t: 
| tlement of 1674 ; and that Oliver Jackſon his grandfather being 
| tenant for life, no ſecurity entered into by him could bind © 
charge the lands contained in that ſettlement, for any longer tel 
than his own life; and therefore inſiſted, he ought not to be 
reſtrained from proceeding to try his title at law: And, no in- 


| Junction being obtained, the reſpondent George Fack/on 15 
| | ceec: 
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cerded in his ejectment: And the cauſe coming on to be tried 
it the bar of the Court ef Common Pleas in Ireland in 1727, 
and it being proved at the trial, that John Jackſon the eldeſt ſon 
of Oliver the mortgagor, was not born till ſome after the fine 
vas levied by his father to bar the ſettlement of 1674, a ver- 
dig was found againſt the reſpondent George Fachſon; and from 
that time, till the year 1739, the appellants remained unmoleſt- 
ed by the reſpondent. 


But ſome time afterwards, Michael Kirkwaed, the grandſon of 
Samuel Fackfon, and heir at law of Francis Fackſon, brought 
ejectments for ſome of the lands contained in the mortgage made 
by Oliver Fackſon, which were not compriſed in the ſettlement of 
1674, and which he claimed as heir at law of Francis, and 
which he accordingly recovered, as the appellants were not in 
poſſeſſion of the ſettlement of 1674, which defeated the title of 
the heir at law; although in ſome years after, v/z. in 1736, 
the appellants, having got acceſs to the ſettlement, became 
qualified to recover again ſome part of the lands ſo evicted by 
the heir at law, it appearing that they were actually compriſed 
in that ſettlement. 
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In 1739, fifty five years after the original mortgage, and forty 
ſeven years after the mortgagee got into poſſeſſion, after five eject- 
ments brought to defeat his eſtate by a title paramount, and 
after refuſal, by four different anſwers, to come to an account 
upon the foot of the mortgage and redeem the mortgaged lands; 
the reſpondent finding, by the eventual riſe of lands in Jreland, 
and by the improvements made upon the premiſes, that they 
might be worth redeeming, and that the repreſentatives of the 
mortgagee would be under great difficulties to make out and 
charge the eſtate with the expences they had been at; he exhi- 
bited his bill in the Court of Chancery in Ireland againft the 
appellant, and others, ſetting forth the ſettlement made by 
Francis Fackfon in 1674, on his grandfather Oliuer, and the 
mortgage to Sir John Davis, but conteſting the validity there- 


ment: He likewiſe ſet forth the ſeveral proceedings by eject- 
ments, and bills before mentioned; and notwithſtanding the 
long lapſe of time, and the repeated refuſals by himſelf and his 
anceſtors to come to an account, he now prayed a redemption 


of, although it been eſtabliſhed by the verdict upon the eject- 


of 
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* of the mortgage, and a general account; and infiſted, that che 
. bills filed in 1720 and 1722, left the equity of redemption fil 


open to him, notwithſtanding the length of time. 


The appellant Roger Palmer the elder appeared, and put in 
his anſwer; and thereby ſet forth his title to the premiſes unde; 
the mortgage, as he was eldeſt ſon and heir of Roger Pane; 
deceaſed, the brother and heir of Francis Palmer; and that he 
and the mortgagee, and his aſſigns, under whom he claimed, 
had been in the actual poſſeſſion of the mortgaged premiſes ever 
ſince the year 1692; and that they had been put to very great 
expence in defending the title to the mortgaged premiſes, and 
inſiſted on the difficulty and hardſhip of accounting for ſo great 
a length of time back, and on the ſaid length of poſſeſſion; and 
alſo upon an act, made by the parliament of Ireland, 8 Ge, |, 
intitled, An af for the more effetual quieting and ſecuring poſ- 

ſeffions, and preventing vexatious ſuits at law ; whereby it wa 
enacted, That in caſe any mortgagee or mortgagees of any 
ec lands, tenements, or hereditaments whatſoever, had been in 
& poſſeſſion thereof by the ſpace of twenty years, or -upwards; 
* and the mortgagor or mortgagors, or his or their heirs, exc- 
* cutors, adminiſtrators, or aſſigns, or the perſon or perſons en- 
* titled to the equity of redemption of ſuch lands, tenements or 
* hereditaments, had permitted the mortgagee or mortgages, 
* his or their beirs, executors, adminiſtrators, or aſſigns, to con- 
tinue in poſſeſſion of the mortgaged premiſes, without bring- 
„ing his or their ſuit to redeem the ſame; or to bring the 
mortgagee or mortgagees, his her or their heirs, executors, 
„ adminiſtrators, or aſſigns to an account for the profits of the 
lands and premiſes mortgaged; and ſhould not, before the 


* 29th of September 1723, commence their ſuit in equity to an 
* redeem ſuch mortgage, or for the recovery of the poſſeſſion if 
 *** of the ſaid mortgaged premiſſes, and proſecute the fame with an 


effect; in every ſuch caſe it ſhould be lawful for the perſon 
or perſons claiming the intereſt or eſtate in any ſuch mortgag 
or mortgages, in all courts of equity, to plead ſuch poſſetho! 
in bar of any relief; and that the mortgagee or mortgages 
their heirs, executors, adminiſtrators, or aſſigns, ſhould hold the 
lands and premiſes mortgaged to them, freed and diſcharg 


of and from all equity of redemption whatſoever ;” and ſa 
| he 
2 15 550 
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he hoped to have the benefit thereof, in the fame manner as if 
| | F 


he had pleaded the ſame in bar. | | — 


The appellant Roger Palmer the younger, alſo appeared and e 
put in his anſwer, and thereby ſet forth, that his father Thomas 
Palmer, who was the younger ſon of Roger Palmer, deceaſed, 
being, by vir tue of a deviſe in his will, in the actual poſſeſſion 
and enjoyment of part of the ſaid premiſes, did, by indentures 
of leaſe and releaſe, dated the 19th and 20th of May, 1729, made 
previous to, and in conſideration of the marriage of his faid fa- 
ther Thomas Palmer, with Sophia Palmer his wife, grant and re- 
leaſe ſeveral parcels of the ſaid mortgaged premiles, which he 
claimed title to; unto and to the uſe of the ſaid Thomas Palmer, 
for his life; with remainder. to the firſt and other ſons of that 
merriage in tail male, and that the appellant Roger Palmer the 
younger, Was the eldeſt ſon of that marriage ; and that he was a 
purchaſor under that ſettlement for a valuable conſideration 
without notice, and inſiſted on the ſame, and the length of poſ- 
ſeſſion, and the ſaid ſtatute of King George I. in bar to the re- 
lief fought by the reſpondent George Fackſon's bill. | 


The reſt of the reſpondents alſo appeared, and put in their 
anſwers to the ſaid bill: And the defendants Charles Lord Arch- 
biſhop of Dublin, and Charity Blake, by their anſwers, admitted 
they were two of the ſurviving executors of Francis Palmer, de- 
ceaſed; and the defendant Catherine Jackſon, by her anſwer, 
admitted ſhe was the adminiſtratrix of Oliver Jackſon, the father 
of the reſpondent George Fackſon. 


The reſpondent George Fackſon amended his bill ſeveral times, 
and anſwers were put in accordingly; and the cauſe being at 
iſue, witneſſes were examined: And after ſeveral abatements 
and revivors, the cauſe came on to be heard on the 11th of 
March, 1755, when a redemption was decreed of the lands com- 
priſed in the mortgage made by Oliver Fackſon to Sir John 
5 Davis, and aligned by Paul Davis his ſon to John Lovett, in 
N trult for Francis Palmer, and which lands were particularly ſpe- 
aäled in the decree (excepting certain lands therein mentioned, 


hich were mortgaged by the ſaid Oliter Jackſon the elder, to 
liam Knox, deceaſed, and certain other lands therein alſo 
; | 


mentioned, which appeared to be the eſtate of the appellant 
Vol. V. TE 0 Leger 


R. Henley. 
C. Yorke. 


half of the appellants it was argued, that the practice of courts 


titles, of much greater yearly value than the mortgaged premiſes; 


count, and be redeemed, after ſo great a length of poſſeſſion, 
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Roger Palmer the elder) upon payment of the principal and in. 
tereſt due on the foot of the ſaid mortgage, as alſo the coſts ang 
expences which the mortgagees, and their repreſentatives te- 
ſpectively, were put to in defending their title to the ſaid mort. 
gaged lands, with intereſt for ſuch coſts and expences from the 
time they were paid; and it was referred to the Maſter to take 
an account of what was due upon the foot of the ſaid mortgage, 
for principal and intereſt, and of the ſaid coſts and expences, and 
to report the intereſt thereof ſpecially, and to take an account 
of what the mortgagees made, or without wilful default might 
have made of the ſaid lands, ſince the time that the ſaid Pau 
Davis (afterwards Lord Mount Caſhel!) firſt got the poſſeſſion 
thereof, without regard had to the leaſe made by him in 1699, 
to the ſaid Francis Palmer and Charles O' Hara ; and alſo to take 
an account of what woods were on the ſaid lands ſince the aid 
Paul Davis firſt got the poſſeſſion of the mortgaged premiſes, 
who cut down the ſame, and how they were diſpoſed of, and the 
value of the ſaid woods at the time they were ſo cut down; and 
the conſideration of further directions was reſerved, till after the 
Maſter ſhould have made his report : And it was further order- 
ed, that the bill, ſo far as it related to redeem a mortgage made 
to John Knox, a defendant therein named, ſhould be diſmiſſed 
without coſts, the reſpondent George Jackſon being a pauper. 


From this decree the preſent appeal was brought, and on be- 


of equity of relieving from the ſtrict rule of law upon the breach 
of a condition, is to be governed by the power of giving an ade- 
quate compenſation ; and where that cannot be done, the law 
ought to take place. In the preſent caſe, the court could not give 
any ſuch compenſation to the mortgagees ; for it was well known, 
that if they had been paid their principal and intereſt at any time 
during the firſt 30 years after the mortgage was made, they 
might have purchaſed in Ireland lands in fee under indiſputable 


and as during that time the mortgagees often called for their 
money, and offered to account, and were conſtantly refuſed both, 
it would be extremely hard to compel them to come to an ac- 


and ſach an alteration in the value both of land and moge), 


ſince the time at which they had a right to be paid, _ i 
| ba 


— 
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bas been often determined in courts of equity, that a redemp- 
non of a mortgage ſhall not be decreed where a mortgagee has 
deen 20 years in poſſeſſion, and there was nothing in the pre- 
{nt caſe which could take it out of the general rule; on the 
contrary, this caſe was attended with circumſtances ſufficient 
to juſtify the making ſuch a rule: For it was evident, that the 
difficulty of accounting was as great in this caſe as it could be 
in any cafe whatever, as well in regard. to the fluctuation 
of the value of lands in Ireland at different periods, as by 


the firſt mortgagor, who confounded together in the ſame mort- 
rage deed, lands which he had before mortgaged, lands which 
were liable to other charges, and lands to which he had no 
right: In conſequence of which, the mortgagees were adjudged 
to pay dower to his wife, which ſhe enjoyed above 40 years, 
ſome part of the eſtate was evicted by Kirkwood, the heir at law 
of Francis Fackſon, ſome part was always retained by Knox, a 
prior mortgagee, and ſome parts the mortgagees never could ob- 
tain the poſſeſſion of, as belonging to other perſons : Beſides all 
which, many of the parties were dead, or vouchers loſt, which 
were material to make out the account. That the 1r: ſtatute 
of the 8th of Geo. I. relied on by the appellants in their an- 
ſwer, ought to be conſidered: as a bar to all equity of redemp- 
tion in the reſpondent, as no ſuit had ever been brought by the 
mortgagor, or thoſe claiming under him, for a redemption, from 
1692, when the mortgagee firſt entered upon the eſtate, to 1739, 
when the reſpondent's bill was filed: And the ſtatute being in- 
tended to quiet poſſeſſions, ought to receive a literal conſtruction 
againſt thoſe who would diſturb them, to ſupport the end for 
which it was made ; and for this reaſon, the ſeveral attempts of 
the reſpondent and his anceſtors, to defeat the eſtate of the mort- 


menced to redeem, within the words or meaning of that act; 
nor could the ſuits commenced by the mortgagees, for a diſco- 
very of deeds to ſupport their title againſt ſuch attempts, be con- 
ſtrued within it. That the court thought proper to diſmiſs the 
bill as to Knox's mortgage, and the caſe of the appellants differed 
from his only in this, that he had never been moleſted in the 
Poſſeſſion of his ſecurity; whereas it had been the misfortune 


been perpetually harraſſed, deprived of ſome part of the lands 


reaſon of the many ſuits occaſioned by the careleſſneſs or fraud of 


dagees by a title paramount, could not be conſtrued as ſuits com- 


of the appellants, and thoſe under whom they claimed, to have 


compriſed : 
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CS compriſed i in their ſecurity, x parts evicted, and ſuits wy 


1756. — * 
— — 


T. Pratt. 


legal 1 acquired by length of polleſſion. r 


W. Murray. 


tuted for the reſt: It would therefore be ſevere and againſt co 
ſcience, to conſider offers which they made for the ſake f peace, 
and which were ſo often rejected, as an abſolute waiver of, the 


: n 4 
Hen ol 


On the other fide it was contended, * that the ella in — 
tion was originally a mortgage, and as ſuch only had beg 
ways enjoyed by the perſons under whom the appellants claim. 
ed; for Francis Palmer purchaſed the eſtate as a mortgage, and 
ſo avowedly held it down to the time of his death in 12 due 
ing which time he and Lord Mount Caſbell filed no leſs thay fre! 
bills of forecloſure ; and after his death, Roger Palmer, his heir 
and executor, with Edward Lord Mount Caſbell, filed a ff 
for.the ſame purpole, at which time the reſpondent. was an in 
fant, and ſo continued till 1737, and within two years a 
came of age, he fled the preſent bill to redeem : So that thi] 
eſtate, by the acts of both parties, was conſidered as a rede 
eſtate, home to the filing of the preſent bill, in which ag 
redemption muſt be decreed of courſe, unleſs ſome ſtatute af 
mitation, bar or waiver, has interfered to preclude the _—_ 


from this common equity. | 48 
_— :k9 4 . 

It has been therefore inſiſted by the appel that 4 
the ſeveral perſons deriving under the mortgage, have h 
poſſeſſion without interruption from 1692 till 1730 whewal 
bill was exhibited; and that the reſpondent's right to tee 
was barred as well by the ſtatute of limitations, as by 
8th Geo. I. no bill to redeem being ever brought by them 
ſpondent, or any of his anceſtors, before the bill of 
But to this objection it is ſaid, that the original acquirementWl 
the poſſeſſion was tortious and illegal, not in conſequence of al 
Judicial recovery, but of intruſion only, whereby the mortgagll 
took advantage of the confuſion of the times, and the mH 
ment of the mortgagor ; and that this pofleſſion had been ent 
ſince obtained by the like oppreflive methods, favoured 575 
ſucceſſion of animoſities, and the continued diſtreſs of the is 
mily, who had conſtantly ſued in the character of paup 
againſt opulent and noble adverſaries. That all mortgages being 
coupled with a truſt, are therefore not within the pu] 
any ſtatute of limitations; and from the preamble to the alt 


> 


1 
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Sth George I. “ it appears, that the reſpondent's claim was not 
ſuch a dormant incumbrance as was intended to be barred, 

© nor was the poſſeſſion of the mortgagees ſuch a quiet or peace- 
able poſſeſſion as was intended to be thereby favoured ; or if it 
had been ſo, yet the reſpondent and his father were both entitled 
to the benefit of the ſaving clauſes T. The father died before 
me time limited by the act for bringing his bill to redeem, and 
even before the act paſſed ; and the ſon's bill was exhibited 
within two years after the determination of his minority, al- 
though the act allowed him a reſpite of five years for that pur- 
pole, 


But then it is objected, that the ſeveral ejectments brought 
by the father and uncle of the reſpondent, are not to be con- 
fidered as ſeeking, or calculated to preſerve a redemption, but as 
defeating and deſtructive of that right by a title paramount; and 
that the ſeveral offers of an account and redemption by the dif- 
ferent bills are of no ayail, from the refuſals in the different an- 
ſwers to enter into the account, which amounted to a diſclaimer 
of the equity of redemption offered by thoſe bills. But ſurely 
the purſuing a title paramount, can never be called a relipquiſh- 
ing of the equity of redemption. The execution of the mort- 
gage was never controverted ; the reſpondent's anceſtors never 
went farther than to inſiſt, that part of the mortgaged lands were 
under ſettlement ; and by their ejectments they ſought to re- 


_— 


. — 


The words of this preamble are: Whereas many of his Majeſty's loving 
* ſubjeQs, that have been in quiet and peaceable poſſeſſion for many years of lands, 
* tenements, and other hereditaments, as heirs at law by deſcent from their an- 
* ceſtors, or as purchaſors for valuable conſideration, or otherwiſe, have been, 
and may hereafter be put to great trouble and expence, in defending themſelves 
and their eſtates from vexatious ſuits to be had againſt them, by colour of ld 
** dormant debts and incumbrances, pretended to have been contracted and due 
by perſons under whom they derive a title to their eſtates: And whereas it is 

* bighly reaſonable for quieting of poſſeſſions, that there ſhould be a time limited 
* for the redemption of mortgages, it is therefore enacted, &c.” 


t Theſe clauſes are: © That nothing herein contained ſhal! be conſtrutd to 

* bar the title or claim of any perſon, who ſhall commence and proſecute his ac- 
tion or ſuit within five years next after his title ſhall accrue.—Nor to bar the 
* Tightor remedy of any perſon who ſhall be a feme covert, or within the age of 
© 21 years, Ge. provided he ar ſhe ſhall bring his action or ſuit within five years 
* after the diſability | is removed.“ 


Vox. V. | 2G cover 
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r cover ſuch part only; inſiſting at the ſame time upon both 
1750. . | 

n ghts, as well under the ſettlement; as that of an equity of re. 

demption under the mortgage. That it appeared from the wha. 

tenor of the anſwers of the reſpondent's anceſtors, that th 

were willing to go to an account, but afraid of the expence 

with ſuch powerful adverſaries: Beſides, the mortgagees them. 

ſelves never went farther than bill and anſwer, when they ſhould 

| and might have proceeded to an actual forecloſure, and have ſold 

| the land; and eſpecially after a verdi& againſt the reſpondent' 

| title under the ſettlement, obtained during his minority, By 

| the laſt bill of revivor exhibited againſt the reſpondent in 1722, 

| after his father's death, at once anſwered this objection, by ac. 

. knowledging, that the right to redeem was then in the reſpon- 

| dent; and it was not pretended, that ſince he attained 21, he 

| ever brought any ejectment, or did any one act to diſturb the 

1 appellants, or to revive his right of redemption, before he exhi. 

| bited his preſent bill, which diſclaimed the defence made by the 

- anſwer during his minority, and prayed an account and redemp- 

tion on the foot of the mortgage, and concurred with what the 

appellants ſought by their bill of revivor. | 


; A third objection however is made to the decree, from the 
| difficulty of accounting after ſo great a length of time, and that 
the account cannot now be ſettled with ſo much certainty, 
that no injury ſhould ariſe to the mortgagee, or thoſe deriving 
under him; and particularly with regard to the coſts and 
expences which the appellants, and thoſe under whom they 
| claim were at, in defending their title to the mortgaged premiſes 
| 5 from the ſuit in dower, the ſeveral ejectments and bills, and two 
or three ſuits with the heir at law of Francis; and that the te- 
| demption carried the ſtill greater hardſhip from the depreciation 
| of money, and the proportionable advance in the value of lands. 
| —The difficulty of accounting, if real, was the fault of the 
. mortgagees. It was incumbent on them to keep regular ac- 
counts, and the ſeveral ejectments were ſo many warnings for 
that purpoſe. Beſides, this difficulty was waived and diſpenſe 
with by the ſeveral bills for account and forecloſure ; for at the 
reſpective times of filing thoſe bills, they muſt have been ready 
| with their accounts, or they would not have filed them; and 
it was their own laches only, that not one of their many bills 


was proſecuted to a forecloſure, but ſtopped at the injun&tions; 
k AY it 


* r —— — * 
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i ſeemed therefore to have been their ſole object, rather to re- 


tard and avoid the claim of the mortgagor, than bring it to a 


determination; nor could the ejectments have long delayed the 
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account, had not the bills of the mortgagees prevented thoſe 


ejectments from being brought to trial. That it was not pre- 
tended, that the mortgagees ever expended 5. in improvements 
on any part of the mortgaged eſtate, or ever conſidered them- 
ſelves as owners of it; or that any thing was ever done by the 
reſpondent or his anceſtors, to create any difficulty i in the ac- 
counts, except in bringing the ſeveral ejectments, and thereby 
occaſioning the ſeveral bills of forecloſure, which from time to 
time diſpenſed with that difficulty. But the accruer of 100. per 
cent. intereſt upon the mortgage money, was an ample compen- 
ſation for any ſuppoſed temporary diſadvantage in the alteration of 
times and circumſtances, or for the preſent difference in the value 
of money, from what it was when originally advanced. That 
the difficulty of accounting is a ſtrong argument againſt redemp- 
tion, in all caſes where the mortgagee has been encouraged to 
conſider the eſtate as his own, by the laches and neglect of the 
mortgagor ; but in the preſent caſe, the poſſeſſion had been con- 
tinually diſputed from the beginning, and the mortgagee had 
himſelf poſtponed the redemption from time to time, by filing 
bills not in reality to forecloſe, but to prevent the trial of the 
clam under the ſettlement ; ſo that this long poſſeſſion. was not 


to be imputed to the neglect of the mortgagor, but to the artifice 
of the mortgagee. | —_ 


As to another objection, that the appellant Palmer the younger 
Was a purchaſor without notice, for a valuable conſideration un- 
ler his father's marriage ſettlement ; it was ſaid, that the father 
ad not the leaſt right at the time of the ſettlement, for he had 
Xen in poſſeſſion but five years, and held as tenant at will only 
dy the ſufferance of his brother, in violation of the will of the 
ry perſon under whom that brother pretended to derive title : 

bclides, the ſettlement was made pendente lite, in the year 1729- 


After hearing counſel on this appeal, it was ORDERED and 
JUDGED, that, with a variation as to ſome particular deſcrip- 
ions of the mortgaged premiſes, the decree ſhould be affirmed. 


Charles 


Decres 
aKErmed. 


Jour. vol. 28. 


p.. 594 
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| Caſe 18. Charles Hankes, Blgj; <- = Appellar 


Thomas Jones, Eſq; and Suſannah his 
Wife, Gilbert Alliſon, and Sarah his Reſponders 
Wife, and Thomas Loftus, Eſq; | 


13th May, 1756. 


HE appellant, by articles dated the 26th of Juh, in 

made on his marriage with Ellen Loftus, in conlideratiy 

of zool. to be paid him by Thomas Loftus, her father, by ſeri 

inſtalments within three years, covenanted, that if his yi 

ſhould die before him, leaving iſſue of their bodies, he woll 

pay, grant, ſecure, or ſufficiently ſettle, to and for ſuch iſſue, th 

like ſum of 3oo/. together with one third part of all his chatte 

4 real and perſonal, money, plate, jewels, or any other goods 
4 what nature ſoever, which at the death of the ſaid Ellen he ſhoull 
4 be poſſeſſed of, to be divided between them, if more than a 
as the appellant ſhould direct. And if he ſhould die before hi 
wife, then that he would leave or ſufficiently ſecure to her zo 
together with a fourth part of all his chattels, real and perſo 
and would grant, leave, or ſufficiently ſecure to the iſſue of th 
marriage, the other three parts of ſuch chattels, &c. to bed 
vided between them, as the ſaid Ellen in her diſcretion ſhoul 
think fit. I 


The marriage ſoon after took effect, and the appellant u 
then poſſeſſed only of one moiety of the town and lands of St 
been, in the county of Roſcomon, by virtue of a leaſe for 21 
commencing the 1ſt of May, 1692, at the yearly rent of 33 
with a covenant on the part of th= leſſor, to grant a further tel 
for ten years, if he had power ſo to do : This leaſehold ellat 
and the ſtock thereon, was then the whole of the appellai 

fortune, and his intereſt by virtue of the ſaid leaſe would 
: expired on the iſt of May, 1723. 


But in 1704, the appellant purchaſed a new 1 in the la 
of Skebeen, for three lives, renewable for ever, in confiderati 
of one ſhilling per acre to be paid yearly, over and abo 
rent reſerved by the former leaſe, which made the whole fee 
amount to 44 /, 125. 
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The only iſſue of the marriage, were the reſpondents Suſannah 
and Sarah. And in 1732, Suſennah intermarried with the re- 
ſpondent Thomas Jones, without the appellant's conſent ; not- 
withſtanding which, he at ſeveral times ſupplied them with di- 
vers conſiderable ſums of money, goods and cattle for their ad- 
vancement ; and alſo maintained them, their ſervants and horſes, 
for ſeveral years, and educated their ſon for more than fifteen 
years, at a very great expence, to the amount in the whole of 


ooo l. and upwards. 


la 1738, the appellant obtained a leaſe for twelve years of the 
lands of Carrobane and Ronemankegh, in the county of Reſcomon, 
of the then yearly value of 301. from one Edmund Winſton ; to 
whom the appellant having lent 1007. Winſton, for ſecuring the 
repayment thereof with intereſt, executed a mortgage of the 


but theſe lands being ſubject to a diſcovery upon the Popery acts, 
Jobn Shiell, in truſt for the appellant, did, to ſecure the appel- 
lant's debt, exhibit his bill in the Court of Exchequer in Jre- 
land, praying to have the benefit of Vinſton's eſtate and intereſt 
in the ſaid lands, then by him held by leaſe for ten years, grant- 
ed by Chriſtopher Talbot to Patrick Netterville, in truſt for the 
lad Winſton, or his father. 


On the 1ſt of May, 1740, the appellant and reſpondent 
Jenes, entered into an agreement in writing, whereby the ap- 
pellant agreed to pay the reſpondent any ſum, not exceeding 
$001, as the portion of the reſpondent Suſannah ; provided Loftus 
Jones, Eſq; brother of the reſpondent Thomas, would pay the 
aid reſpondent twice as much without further reſervation, 
And after reciting, that there were articles of intermarriage be- 
tween the appellant and his then wife, whereby diſtribution was 


had acquired chattels real ; it was agreed, that if the covenants 
of the ſaid articles ſhould affect the ſaid chattels real, the re- 
ſpondent Jones ſhould have it in his choice, whether he would 
cept the 500 J. or abide by the articles. And the reſpondent 
greed, that he would not give the appellant any moleſtation, or 
commence any law ſuit againſt him during his life, on account 
of the ſaid articles, or of any right or claim which the reſpon- 
dent might happen to have by virtue thereof. 

Vol. V. 3 H | Rs 


fare lands to Thomas Contraine, clerk, in truſt for the appellant ; 


made of the appellant's perſonal eſtate, and that the appellant - 
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In Auguſt 1741, the appellant's wife died, and in March fol. 
lowing the reſpondents Thomas Jones and Suſannab his wife, and 
Sarah, who was then unmarried, without the privity of the 


appellant, executed an agreement, whereby it was ſtipulated, 
that they ſhould be entitled in equal ſhares to all money, goods 


and chattels, which the appellant was n of an the death 


of Ellen his wife. 


In 1742, a decree was obtained in the before mentioned cauſ; 


in the Court of Exchequer, by virtue whereof the appellant wy 


put into poſſeſſion of the ſaid lands of Carrobane and Roe. 
mankegh, for the term which Winſton then had therein. And 
in 1746, he purchaſed the inheritance of thoſe lands for 10111 
75. 6 d. and for that purpoſe borrowed goo/. of Richard Hull, Eſq; 
upon ſecuring to him a rent charge affecting the appellant' 
whole eſtate. 


In 1748, the reſpondent Sarah intermarried with one Thann 
Tfaac, whereupon the appellant paid them 500 J. as a marriage 
portion ; in conſideration whereof they, on the 18th of Marc, 
1748, executed to the appellant a releaſe of all their demands 
under his marriage articles. 


In March 1749, the appellant married Margaret Kirkpatric, 


and to avoid any controverſies which might afterwards ariſe be- 


tween him and the reſpondents -his daughters, he, in Januar) 


1750, exhibited his bill in the Court of Chancery in Ireland 


againſt them, and alſo againſt the other reſpondent Thomas Ly: 


tus, as grandſon and heir of Thomas Loftus, Eſq; father of ti: 
appellant's lite wife Ellen, who had the cuſtody of the ſaid mat- 
riage articles; praying, that the reſpondents Jones and wife miglt 
account for the money, cattle and other things, to the amoun! 
of 10007. and upwards, with which the appellant had ſupplied 
them, and for their maintenance, and the maintenance, cloatt- 
ing and education of their ſon for. ſeveral years, to a very Jarge 
amount, and for an account of two bond debts due to him fron 
the reſpondent Themas Jones, and that they might relealc thei 
demands under the ſaid articles. 


The reſpondents reſpectively anſwered the bill, and Jones ® 


his wife admitted, that the appellant had advanced them ſever 
ſup 
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ſums of money, and the other matters aforeſaid; but inſiſted, 
hat what had been ſo advanced, was to be conſidered in the light Lv 
of preſents from the appellant. And in April 1751, the re- 

ſpondents Jones and his wife exhibited their croſs bill againſt 

the appellant, and alſo againſt the other reſpondents, for a ſpe- 

cific performance of the appellant's marriage articles, and a diſ- 

covery of the chattels real and perſonal, of which he was poſ- 

ſeſſed at the death of Ellen, his late wife, and the produce there- 

of, and the profits of Steheen, Carrobane and Ronemankegh ; 

and that 300 J. and intereſt, and their ſhare of a third part of all 

the ſaid premiſes Thould be forthwith paid or ſecured, accord- 

mg to the ſaid articles. . 


The appellant by his anſwer to this croſs bill inſiſted, that 
the reſpondents Jones and wife had no right to any part of the 
lands of Skebeen, as the appellant had a freehold and not a 
chattel intereſt in thoſe lands when his wife died; and that they 
were not entitled to any ſhare of the inheritance of Carrobane 
and Ronemankegh, he having purchaſed the inheritance as afore- 
ſud; and alſo inſiſted, that the ſaid reſpondents ought to account 
with the appellant for the money, goods and cattle, wherewith he 
had ſupplied them, and for the maintenance of themſelves and 
their ſervants; and alſo for the maintenance, cloathing and edu- 
cation of their ſon; and that they were over paid all their de- 
mands, which they might have been entitled to under the ſaid 
marriage articles, 


Thomas Tſaac, the reſpondent Sarah's firſt huſband, having 
tied pending this ſuit, ſhe intermarried with the reſpondent 
Gilbert Allifon ; and iſſue being joined, and publication paſſed in 
both cauſes, they came on to be heard on the 8th of Fuly 1754, 
and ' ſeveral ſubſequent days, before the Lord Chancellor of 
ireland, and on the 20th of that month it was decreed, that the 
reſpondents Jones and his wife, upon the death of Ellen her 
mother, on the 12th of Auguſt, 1741, by virtue of the ſaid ar- 
ucles, became entitled to 1597. with intereſt from her death, 
and to a ſixth part of the chattels real and perſonal which the 
2ppellant was poſſeſſed of when ſhe died, and to intereſb for the 
lame from that time, and to a ſixth part of the eſtate and intereſt 
which the appellant then had in the lands of Se n, by virtue 
ck the leaſe for lives renewable for ever, taken by the appellant 

2 IN 


ſixth part of the ſaid chattels real and perſonal, of which the ap- 


tenant, from the time of making the ſaid purchaſe, and wiv 


aforeſaid; and to report ſpecially the conſideration paid by th 


lands of Corrobane and Ronemankegh, and by whom the pu" 
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in the year 1717. before the expiration of the term which he 
had in the ſaid lands of Skeheen, at the time of entering into the 
ſaid articles; and it was ordered, that the bill of diſcovery in 
the pleadings mentioned, and the decree obtained thereon h) 
John Sbiell, in truſt for the appellant, ſhould be a truſt as to 2 
ſixth part of the eſtate, term and intereſt in the lands of Carr. 
bone and Ronemankegh thereby decreed, and as to a ſixth part af 
the rents and profits thereby recovered, for the uſe and beneft 
of the reſpondents Jones and his wife, they contributing a fixth 
part of the expence the appellant was put to in proſecuting 
ſuch ſuit, and obtaining the ſaid decree; and it was further gr. 
dered, that the purchaſe made by the appellant of the rent and 
reverſion of the ſaid lands of Carrobane and Ronemankegh, as toi 
ſixth part thereof, ſhould be a truſt for the reſpondents Jones and 
his wife, they paying alſo one fixth part of the purchaſe money 
agreed to be paid for the ſame; and it was referred to a Maſt: 
to ſtate and ſettle an account of what remained due from the 
appellant for the ſaid 1 50 J. and intereſt, and the value of the 


pellant was poſſeſſed at the death of his ſaid wife, and to com- 
pute intereſt thereon from her death, and to take an account df! 
the rents, &c. of the lands of Skebeen, from the death of the ſaid 
Ellen, and to whoſe hands they came, and what the aid lan 
were or might have been lett for yearly to a ſolvent tenant, with- 
out wilful default, and to report what the ſaid lands of Carm. 
bane and Ronemankegh might have been let for yearly, without 
wilful default, to a ſolvent tenant, from the time of obtaining th: 
ſaid decree, to the time the appellant purchaſed the rent and r- 
verſion thereof; and for how much the fame had. been, cr 
without wilful default might have been lett yearly to a ſolvent 


received the rents during the ſaid reſpective periods of time, 
and whether any and what ſums of money were paid by the - 


pellant to the reſpondents Jones and his wife, on account of al 
or any of the ſums or eſtates to which they became entitled # 


appellant, for the purchaſe of the rent and reverſion of the {ai 


chaſe money was paid, and what remained unpaid ; and alſo t 
report the coſts of proſecuting the ſaid bill of diſcovery an 
obtaining the ſaid decree. 


Thi 


Cales in Parltament. 
The appellant conceiving himſelf aggrieved by this deeree, 
appealed from it; contending, that upon a fair conſtruction of 
the words of the articles, he had a right to the uſe of the 3oo!/. 
and the third part of the chattels, &c. during his life; and that 
ne was not compellable to pay the reſpondents his children any 
art thereof while he lived, but that the words and intention 
would be fully complied with, by ſecuring the ſame to. be paid 
to his children in ſuch ſhares and proportions, and at ſuch pe- 
tiods of time as he ſhould think fit. That his wife's fortune 
was too inconſiderable to make her children become purchaſors 
of a greater ſettlement, eſpecially as this fortune was under the 
articles agreed to be paid by ſeveral inſtalments of 50. each, and 
at ſuch diſtinct payments as that it could not be fully diſcharged 
in leſs than three or four years after the marriage. That the 
parties to the articles had themſelves clearly and exprefsly de- 
clared, that the proviſion intended to be made for the iſſue of 
the marriage, was to ariſe out of the chattels real and perſonal 
only ; and therefore no freehold, or eſtate of inheritance was or 
could be within their view -or intention ; conſequently the de- 
cree ought to be varied with regard to the lands of Skebeen, of 
which the appellant had on his marriage only a leaſe for years; 
that leaſe would have expired in 1723, if the appellant had not 
long before the death of his wife purchaſed the freehold, by 
taking a leaſe for lives renewable for ever; and which ſo entire- 
ly changed the nature of his eſtate and intereſt in the lands, that 
it immediately became not liable to be affected by the covenant, 
That the appellant being at the death of his wife entitled to the 
lands of Carrobane and Ronemankegh, for the reſidue of a 
term of 12 years only, at a rack rent, the reſpondents had no 
right to any intereſt therein, other than a ſixth part of the ſame 
for the remainder of that term, and to a ſixth part of the 1004. 
ſecured by mortgage from Winſton ; nor ought they to be de- 
creed to any chattel intereſt gained under the bill of diſcovery, 


the death of Ellen, the appellant's late wife. For as to the chat- 
tel intereſt in Winſton's leaſe, though the bill of diſcovery was 
fledin Ellen's lifetime, yet no intereſt veſted in the diſcoverer till 
lome time after her death, the decree being obtained in 1742; 
and as to the purchaſe of the inheritance, it was not only an ac- 
quiſition made ſeveral years after her death, but could not be 
conſidered as within the meaning” of the articles, unleſs the 
Vorl. V. 31 money 


or to any ſhare of the inheritance of the lands purchaſed after 
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money advanced for it was part of the perſonal eſtate bound by 
them, but which was not pretended. 


On the other ſide it was inſiſted, that the reſpondents right; 
were founded on marriage articles, which being executory in 
their nature, are always carried into execution according to the 
intention of the contracting parties, and have ever received : 
liberal conſtruction in favour of the wife and children. The in. 
tention of the parties to theſe articles was, that all future 
acquiſitions and improvements of their fortune ſhould be bound 
by them; and the only reaſon why all the huſband's lands of 
inheritance were not ſecured by the articles, was the ſmall like. 
lihood or expectation at that time, that he would ever be able to 
acquire ſo conſiderable a property : For if ſuch an acquiſition 
had been thought probable at the time of the marriage, and 
worth inſerting in the articles, the proviſion which was meant 
to be co-extenſive with the huſband's property, would certainly 
have comprehended that. And as to freehold leaſes, howerer 


they happened to be omitted in words, they were certainly 


meant to be compriſed under the deſcription of chattels real, 
which no one could doubt, when they ſaw the appellant himſelf 
by his own acts, all along conſidering the articles in this ſenſe. 
Upon this notion, he obliged the reſpondents to join in the grant 
of the annuity to Mr. Hull; and upon the ſame notion by the 
agreement of May 1749; in the lifetime of Ellen, and before the 
right of the gente o uy fortune became veſted, he oblig- 
ed the reſpondent Thomas not to demand the ſhare which his 
wife might be entitled to, till after the appellant's deceaſe. In 
this caſe therefore, beſides all other obvious arguments which 
aroſe in favour of the children, there was the authority of the 
appellant himſelf, to give the articles a liberal conſtrudion for 
his children againſt himſelf. By theſe articles, the appellant 
became a truſtee for his children in the ſtrongeſt light, and 
therefore every act to defeat or prejudice their intereſt, mult be 
in him a breach of truſt of the groſſeſt kind: He acquired the 


leaſe for lives in the lands of Skeheen by ſurrendering the 


term for years, of which there were then ſix years to run, and 


by an advanced rent; ſurely then, it was but juſt and reaſonable, 


that ſuch new acquired intereſt ſhould purſue the nature of the 
old, and come in lieu of what he had extinguiſhed by his on 


act: The conſideration of this leaſe plainly aroſe from What " 
ſubje 
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ſubject to the articles, it ſhould therefore be confidered as a re- 
ſulting truſt for the wife and children, in proportion to their 
reſpective intereſts in the old leaſe; and if there was a reſulting 
truſt for the benefit of the children at the creation of the new 
Jeaſe, it always continued; nor could it be material to this pur- 
poſe, whether the death of the wife happened in 20 years or 20 
days after the alteration of the leaſes. As to the lands of Carro- 
lane and Ronemankegh, the appellant's firlt intereſt in them was 
1 chattel real, ſubject to the articles; the mortgage on Min- 
fan's term was the ſame; and had the appellant forecloſed the 


articles as the mortgage was. The bill of diſcovery was but 
another method to attain the ſame end, and to make that title 
good, which might otherwiſe be defeated by another diſcoverer.: 
And though the appellant's title was not perfect and compleat 
by filing the bull of diſcovery, until the decree obtained after 
his wife's death ; yet that decree when obtained had a retroſpect, 
and the appellant thereby became entitled to the meſne profits 
from the time of filing the bill, at which time it muſt certain- 
ly be conſidered as part of the truſt. And as the purchaſe of 
the rent and reverſion, might be conſidered as an extenſion or 
enlargement of the former intereſt, it ſhould be conſidered as 
ſubje& to the ſame truſt; and more eſpecially, as the truſt ef- 
fects were made the ſecurity for the purchaſe money. 
1 

But after hearing counſel on this appeal, it was oRDURERED 
and ADJUDGED, that the decree therein complained of ſhould 
be reverſed ; And it was DECLARED, that as between the ap- 
pellant and the reſpondents Jones and his wife, the articles en- 
red into on the marriage of the appellant with Ellen his firſt 
wife, ought to be performed and carried into execution; and 
hat according to the true conſtruction and intent of the ſaid 
rtieles, the reſpondent Saſannab and her ſiſter the reſpondent 
darah Alliſon, upon the death of the ſaid Ellen their mother, be- 
ame entitled to the ſum of zool. in the ſaid articles mentioned, 
and alſo to one third part of the value of all the clear perſonal 
late (chattels real being therein included) which the appellant, 
any other perſon in truſt for him, was poſſeſſed of or entitled 
nto at the time of the ſaid Ellen's death, to be divided between 
he ſaid reſpondents Suſannah and Sarah, in ſuch proportions as 
ne appellant in his diſcretion ſhould think fit; and that the ſame 

| ought 


equity of redemption, that term would have been ſubject to the 
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ances; and that all parties ſhould be examined upon interi%y” 
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ought to be paid to them immediately after the death of the ap- 
pellant, unleſs he ſhould pay or make ſatisſaction for the ane 
in his lifetime: And it was therefore ORDERED and Ap jupe. 
ED, that it ſhould be referred to a Maſter of the Court of Chan. 
cery in Ireland, to take an account of all the perſonal eſtate 
(chattels real being included) which the appellant, or any othe; 
perſon in truſt for him, was poſſeſſed of or entitled unto at the 
time of the death of Ellen his firſt wife; and to take an account 
of all the debts which were really and Son fide due and owing 
by the appellant at the ſame time, and to deduct the ſame there. 
out; and that the Maſter ſhould enquire into and ſtate what va 
the amount of the value of the appellant's clear perſonal eſtate 
after ſuch deduction made as aforeſaid : And it was alſo px. 
CLARED, that the intereſt either in law or equity, acquired by 
the appellant in the lands of Carrobane and Ronemankegh, unde 
the decree obtained by John Shiell in truſt for the appellant, 
during and until the expiration of the term granted therein by 
Edmund Winſton to the appellant, and alſo the leaſe for lives re- 
newable for ever of the lands of Skeheen, ought to be deemed pat: 
of, and be brought into the account of the ſaid perſonal eſtate, 
within the true intent of the ſaid articles ; and that the appel- 
lant having compounded with his daughter the reſpondent Sara, 
for the ſhare which ſhe was entitled to under the faid articles 
without making a regular diviſion thereof, the reſpondent Syſar- 
nah ought to be deemed entitled to one moiety of the ſaid ſun 
of zool. and to one ſixth part of the value of the clear ſurplu 
of the ſaid perſonal eſtate, to be paid or ſecured as aforeſaid 
And it was therefore oRDERED, that the appellant ſhould git 
ſecurity, to be approved of by the Maſter, to pay to the reſpot- 
dents Thomas Jones and Suſannah his wife, the moiety of the 
ſaid 3oo/l. and ſo much money as one ſixth part of the clear fe- 
ſidue of ſuch perſonal eſtate ſhould amount unto, within 11 
months after the appellant's deceaſe, with intereſt for the ſame 
from the time of his death: And that in taking theſe ſeverd 
accounts, the Maſter ſhould make to all parties all juſt allos. 


tories, as the Maſter ſhould direct; and that all books of , 
counts, deeds, ſecurities, writings and papers relating to th 
matters in queſtion, in the cuſtody or power of any of the pi 
ties, ſhould be produced before the Maſter upon oath, a I 
Mould direct: And that no coſts of this ſuit ſhould be paid l 
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either ſide to this time; but that the conſideration of the ſub- 8 
ſequent colts, and of all further directions ſhould be reſerved, 3 Ly 
until after the Maſter ſhould have made his report; and that any 

o the parties ſhould be at liberty to apply to the ſaid Court of 

Chancery in Treland, in the ſaid cauſe, as there ſhould be occa- 

ſion : And it was further oRDERED, that the ſaid Court of 

Chancery ſhould give all proper directions for carrying this judg- 

ment into execution. | 


N 7 . 
. 


gm_— 


Richard Matthew, Eſq; ſurviving IOY Appellant. Caſe 19. 


tor of James Walſh deceaſed, 


Chriſlopber Fitz-Simon, Brother and exe- 
cutor of Thomas Fitæ-Sisnon, who was 
the ſon and executor of Raymond Fitz- 
Simon deceaſed, the other executor 
of the ſaid Fames Walſb deceaſed, 
James Walſh, and others, the next 
of kin of the faid teſtator James 
. alſh, 28 = 3 


a" 


? Reſpondents. 


roth February, 1757. 


HRISTOPHER LEONARD, was in his lifetime in- 

debted to the teſtator James Walſh in 1400 l. by bond, dated 
in the year 1716, in the penalty of 2800 J. conditioned for the 
payment of 1400 J. and intereſt, with a warrant of attorney to 
confeſs judgment thereon, which was entered up in Trinity 
Term, 1721, in the Court of Common Pleas in Ireland. 


James Walſh, on the 8th of September, 1727, depoſited this 
bond with the appellant, who thereupon ſigned an acknowledg- 
ment thereof in the following words, v2. | a 


Memorandum, Mr. James Walſb, depoſited in my hands, 
* for his own uſe, a bond payable from Mr. Chriſtopher 
Leonard, deceaſed, to him the ſaid Mr. Watfh, for prin- 

Vor. V FE ls | * cipal 


4 
| 


_— — — 


; 


of lands called Coolebegg and Ballinaclough, in the county af 


: dated the 2d of April, 1729, in conſideration of 1451 J. 25. 104 


trick Byrne, but as the ſame was agreed to be paid for by Walſ, 


| him debtor, in an account between them, for 4 J. 8 c. the charge 
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* cipal money, fourteen hundred pounds; and alſo one other 
„ bond, payable from Thomas Power, and Simon Kirwa, 
e with Michael Bodkin, to the faid Mr. Valſb, for principal 
*© money, three hundred pounds. Given under my hand 
« in Dublin, September 8, 1727. The words for bis out 
aſe being interlined. 


Chriſtopher Leonard the obligor, died ſeifed of a freehold leit 


Wicklow, leaving an only daughter, his heireſs at law, who in. 
termarried with Patrick Byrne ; and he not being ready to py 
the ſaid debt, which had been many years owing, and the re. 
covery thereof being likely to be attended with difficulty an 
trouble, the ſaid James Walſh, who was an intimate friend and 
acquaintance of the appellant, agreed to aſſign him this judy. 
ment for 14517. 2s. 10d. which then remained due thereon, 
and alſo to procure and be at the expence of Patrick Byrne's at. 
knowledging a ſtatute ſtaple to the appellant, as a farther ſecu- 
rity for the debt. 


In purſaance of this agreement, James Walſh did by ded, 


therein mentioned to be paid by the appellant to him, abſolute- 
ly aflign and transfer to the appellant the ſaid judgment again 
Chriſtopher Leonard, and all principal and intereſt due thereon; 
and at the ſame time ſigned a receipt on the aſſignment, whereby 
he acknowledged to have received the ſaid 1451 J. 25. 104.0 
the appellant, who gave Walſb his promiſory note, (which Wal) 
knowing him to be a perſon of ſubſtance and fortune readily 
accepted) dated the ſaid 2d of April, 1729, whereby the appel 
lant promiſed to pay to Wai on demand, 14517. 25. 106 
fterling, value received in Dublin, Ay ſo became Yalſh's debtor 
for this judgment. 


The appellant afterwards obtained a ſtatute ſtaple from Pi. 
the appellant accordingly, on the 19th of February, 1729, malt 
oF the, ſtatute ſtaple. 


Tube 
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The ſaid Patrick Byrne, in order to raiſe money towards the 
diſcharge of Chriſtopber Leonard's debts, in the year 1731, con- 


veved his right and title in the ſaid lands of Coolebegg and Bal- 


linaclough, ſubje&t to the appellant's demand, to Daniel Reddy, 
Eſq; who then ſtood indebted to the appellant in 4000 J. and 
upwards, on various accounts; and on the 24th of November, 
1736, the appellant delivered Waſſb a bond from Reddy to the 
appellant for 300 /. which Walſh accepted, in diſcharge of the 
-ntereſt accrued on the appellant's ſaid note of 14517. 25. 10 d. 
to Michaelmas, 1736; but inſtead of aſſigning over this bond to 
Walſh, the appellant made the following indorſement on his 
note. Memorandum. I gave Mr. Reddy, and his brother's 
„bond, taken in my name, but in truſt for Mr. James Walſh, 
to the amount of three hundred pounds, which clears all in- 
« tereſt to Michaelmas laſt, dated November 24th, 1736.” 


The appellant, beſides this note of 14517. 25. 10 d. was far- 
ther indebted to Walſh in 250 J. for money lent on the 6th of 
May, 1735, for which the appellant then gave his note payable 
to Walſh, on the 7th of July then next, with intereſt, and hav- 
ing afterwards paid half a year's intereſt. due thereon,- the 6th 
of November 1735, he indorſed that payment on the note, 


The appellant was willing and offered to pay Walſh. both his 


lad notes, but Walſb refuſed to take the money, and died on the 
iſt of December, 1736, having by his will, dated the 7th of 
April, 1731, appointed Raymond Fitz-Simon, (the reſpondent 
Chriſtopher Fitz-Simon's father) and the appellant his execu- 
tors, provided they paid and diſcharged all his legacics, and the 
debts he ſhould owe at his death; and gave legacies to the ſaid 
Raymond Fitz-Simon's wife and children, to the - amount of 
1050 J. but no legacy whatſoever to the appellant; and made 
no diſpoſition, or took any notice of the reſidue of his eſtate, af- 
ter payment of his debts and legacies : And Raymond Fit2- 
Vmon and the appellant both proved his will in the Prerogative 
'ourt of Dublin, and paid all his debts and legacies. | 


The teſtator James Walſh lodging ſeveral years, and dying 
n Raymond Fitz-Simon's houſe in Dublin, he, as one of his exe- 
tors, poſſeſſed himſelf of his ſecurities, money, effects, books, 
"ings, papers and accounts; and the next day, being the 2d 


of 


1757. 
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of December, 1736, the appellant hearing of the teſtator's death, 
and going to the ſaid Raymond Fitz-Simon's houſe, he produces 
to the appellant Walſp's will, and ſuch of his bonds, notes 2d 
caſh as he thought fit; whereupon an inventory and account 
was taken and a groſs computation made of the ſame, in org, 
to ſee what fund there was for payment of the debts and legs. 
cies ; one part of which inventory or account, conſiſted of, 114 
was intitled, “ Account of notes found in the eſcrutore of M. 
« James Walſh, deceaſed, 2d December 1736 ;” and the othe 


| part conſiſted of, and was intitled, “ An account of bong; 


found in the eſcrutore of Mr. James Walſh, deceaſed, 2d D.. 
* cember, 1736.” In which inventory or account, was include 
121/. 185. 6 d. caſh in the houſe; and as ſoon as this was done, 
Raymond Fitz-Simon poſſeſſed himſelf of the 121 J. 185,64 
caſh, and all the notes amounting. to 4695 J. 7s. 44. among 
which were the appellant's ſaid two notes for 1451/25. 104 
and 250 J. ſo that he took to himſelf in caſh and ſecurities d 
the teſtator's, to the amount in the whole of 48 17 J. 55.104 
and it being thought improper, that the other ſecurities ſhould 
remain in his hands only, he delivered to the appellant the tel. 
tator's bonds amounting to 4560 J. 10. 9 d. part of which, to 
the amount of 3260 J. 105. 9 d. the appellant afterwards deliver: 
ed back to him to receive the money upon them, and which he 
received accordingly ; but no diviſion then was, or could be made 
between the executors, of their parts or ſhares of the teſtators 
eſtate, his debts, legacies and funeral expences remaining to 
be paid, and no perfect account of his whole eſtate being yt 


taken. 


On the zd of March 1736, about three months after Walſh 
death, the appellant and Raymond Fitz-Simon met at a taverl 
to ſee what of the teſtator's debts and legacies had been paid 
what money was received by the executors, and what bonds df 
notes remained unreceived ; at which meeting one Ambril 
Farrel was preſent, who took down an account or compotatil 
in writing, whereby it appeared, that the appellant had receivel 
from the teſtator's eſtate no more than 5 34 J. but that the olle 
executor Raymond Fitz-Simon had received to the àount 0 
3292 J. 185. 1 d. and had diſcharged ſeveral legacics ther 
mentioned, which, with what he had paid for debts and fun 


expences, amounted to 2355 J. 195. 10:4, ſo that according ' 
$86 ſuc 
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ſuch computation he had received 9367. 18 . 2:d. more than 
he had paid, and much more than had been received by the appel- 
lant; and among the legacies charged to have been paid by him, 
were thoſe left to his own wife and: family, and particularly 
two legacies of 507. each, given by the teſtator to the reſpon- 
dent Chriſtopher, and his ſiſter Fane Fitæ- Simon; and by the 
{aid account or computation it alſo appeared, that there remain- 
ed in the executors hands the ſeveral bonds therein ſpecified, 
and in the hands of Raymond Fitz-Simon, ſeveral notes payable 
to the teſtator, and among others, the appellant's note for 
14511. 28. 10 d. (therein mentioned to be for 1450/7.) and 


meeting on the appellant for the ſaid notes, or either of 
them, nor was the ſaid account or computation, a ſettled or 
compleat account of the teſtator s eſtate, or intended as ſuch. 
The vouchers for it were not produced, ſums of money were 
fraudulently charged therein as paid by Raymond Fitz- Simon, 
which were afterwards demanded of, and recovered from the 
appellant; and no calculation or charge was made of the teſta- 
tor's plate, houſehold goods, or other moveables in Raymond 


uFitz- Simon's poſſeſſion; it appeared however by the account, 
„hat a conſiderable ſum of money had been received by Raymond 
e Fitz-Simon, for part of the bonds, which by the inventory of 
de 


the 2d of December, 1736, were mentioned to be in the appel- 
lant's hands, and he alſo received other ſums to a conſiderable 
amount, for other part of the ſaid bonds, which had been re- 
delivered to him by the appellant, but which he never account- 
ed for, and only delivered to the appellant a note of 147/. 18s. 
of one Thomas Wolf, that the appellant might get payment of, 
which was one of the notes mentioned in the inventory to be 


cutorſhip, or of the teſtator's eſtate, was ever ſettled or taken 
between Raymond Fitz-Simon, and the appellant ; nor was the 
fuantum of the ſurplus or reſidue, after payment of debts and 
lepacies, ever fixed, or any diviſion thereof made between them. 


teſtator's only brother and next of kin, to whom the teſtator 
children, inſtituted a ſuit in the Court of Exchequer in Ireland, 


againſt the appellant and the ſaid Raymond Fitz-Simon, for a 
Vol. V. eee diſtribution 


his other note for 250 J. but no demand was made at this 


in Raymond Fit- Simon's handg ; no other account of the exe- 


In April 1737, ſoon after the above meeting, Jobn Walſh, the 


had left a legacy of 3000 J. to be divided between him and his 
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——— diſtribution of the reſidue of the tefidfor's perſonal eftate, undix. 


1737+ 
1 


| 


Isa the latter end of the year 17 37, the ſaid Daniel Reddy, who 
had purchaſed of Patrick Byrne, the ſaid Chriſlopber Lennard: 


= 


poſed of by his will; but on the 23d of February, 1738, his 
bill, as to that, was diſmiſſed; 23 _— 


4 


lands and premiſes, called Coolebegg, and Ballinaclough, ſubjed 


having made his will, and his ſon 7 Homas Fitz- Simon his (ole 


| hibited her bill in the Court of Exchequer in Treland, agaial 
the appellant as Walſh's ſurviving executor, for her ſaid legacy 
of 50/. and intereſt, alledging it was ſtill due and unpaid to her 
and on the gth of May, 1748, obtained a decree for the ame; 
| in obedience whereto, the appellant, on the 28th of June follow 


442 l. 25. 3d. for coſts, making 126/. 16s. 109. 


Daniel Reddy's- intereſt in the lands of Coolebegg and Ballins 


Eſq; in truſt for [ham Baggs, Eſq; the appellant on the 29th of 
Auguſt 1739, in the ſaid Reymond. Fitz- Simon's lifetime, receiy- 
ed from the ſaid ham Baggs the principal ſum of 14001, with 


delivered up to Baggs the aſſigument made to him by the tells 
tor Walſh. 5 


No ſooner had the appellant ſatisfied the ſaid Janes deran 
but the reſpondent Chriſtopher Fitz-Simon himſelf made a Ji 


to the appellant's demand, failing in his credit, his eſtate, ry 


and perſonal, was ſoon afterwards veſted, by act of parliament 
in truſtees, to be ſold for the payment of his debts ; and the (ij 


clough, being by them fold at a public cant to William Cooper 


intereſt and coſts, due on his judgment and ſtatute ſtaple ; and 


| Raymond Fitz-Simon died on the 26th of February, 10 


executor ; and although he had retained out of Walſh's effect 
50 J. for the legacy given to his daughter Jane Fitz-Simon, u 
appeared by the account and computation of the 3d of March 
1736; yet the ſaid Fane, on the 18th of November, 1745, a: 


ing, paid her 84/7. 145. 7 d. for principal and intereſt, vil 


The faid Thomas the ſon of Raymond, died in June, 174d, 
having made his brother, the reſpondent Chriſtopber Fits 
Simon, his ſole executor and reſiduary legatee; who therch 
became the repreſentative alſo of Raymond Fita- Sinon, ti 
father. | | | 


fl 


demand upon him; and though the reſpondent was en 
5 | 1 
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* Raymond Fitz-Simon's repreſentative, and well knew his fa- 


given the reſpondent, yet he inſiſted on having received no more 
han 25 7 N and on the 21ſt of October, 1748, ex hibited his bill 
ia the Court of Exchequer in Ireland, to compel the appellant 
10 pay him the ſaid legacy of 50 J. with intereſt from MWalſb's 
ieath, deducting thereout the 25 4. paid him; and the appellant, 
ig order to avoid charge, on the 20th of December, 1748, paid 
him 504. demanded by him as the balance, taking a receipt for 


legacy, with intereſt and coſts. 


The ſaid reſpondent did not, when he filed his bill for and 


f | 

. WE:cccived what he pretended was unpaid of his legacy, ſet up any 
er demand whatever againſt the appellant, on account of the 
0 eſtator Vulſb's eſtate; but upwards of two years after, viz. on 


he 28th of February, 15 $0, he thought fit to file a bill in the 
ourt of Chancery in Ireland againſt the appellant, for an ac- 
onnt of Fames Walſh's perſonal eftate, and to compel the ap- 
pellant to pay him one moiety of the ſum recovered from Daniel 
eds truſtees, and of the ſaid note of 250/. and of all Walſh's 


Valh in the judgment and ſtatute ſtaple, ' and that he had never 
aid any thing, or given any value upon the affignment of the 


s part of Walſh's eſtate; he alſo charged, that the appeHMant's 
Jud notes of 2 50. and 14511. 25s. 10d. were ſubſiſting in equity 
for his the reſpondent's benefit ; and that it was evident from 
he tranſactions both before and after the aſſignment, that nei- 
der the appellant conſidered himſelf, nor did Vulſb conſider 
dim as a debtor on the foot of the aſſignment or ſtatute ſtaple, 
ut merely as a truſtee, | 5 


The appellant, by his anſwer to this bill, poſitively denied 
br iftopher Leonard, in truſt for Walſh, or that he had ever own- 
harge of the ſtatute ſtaple, and that the note given by the ap- 
llant in conſideration of the aſſignment, was a full and ade- 


"mh YL 15 ment 


tber had alſo retained-out of Yalſh's effects 501. for the legacy | 


ther effects; charging the appellant to have been but a truſtee for 


udgment to him, conſequently the ſame was to be confidered 


d, looked upon, or imagined himſelf in any fort as a truſtee 
herein for Walſh ; and faid, that Walſb had agreed to be at the 


mate conſideration for the ſame ; and that he took the aſſign- 


223 
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he ſame, in full of the remainder of the principal of his ſaid 


is taking the aſſignment from Walſh of the judgment againſt 
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ment for his own benefit, and that the ſtatute ſtaple was execyt 
ed to him for his own uſe: That during Walſh's life, he was " 
debtor for the 1451/. 25. 10d. the contents of his note given fo 
the aſſignment ; but that as he and Raymond Fitz-Simpy took 
under Walſb's will, not as reſiduary legatees, but as executon 
he admitted he refuſed accounting for any part bf the wo 
owing upon his two notes; and inſiſted, that being by Raymn 
Fitz-Simon's death Walſh's only ſurviving executor, he wa, | 
ſuch become entitled to all his perſonal eſtate, not poſſeſſed 
Raymond in his lifetime; and therefore inſiſted upon the ſame, 
in bar of any relief which the reſpondent Chriſtopher Fitz. him 
could have againſt him, as to Walſb's perſonal eſtate, or th 
moiety of the money received by the appellant of ban Bagy, 
or of that owning by the appellant on his ſaid notes. 


The reſpondent Fitz-Simon afterwards amended his bill, ui 
made the other reſpondents parties thereto ; and anſwers being 
put in by all the defendants, iſſue was joined, and witneſſes by 
ing examined, and publication paſſed,” the cauſe came on toh 
heard before the Lord Chancellor, on the 4th, 5th, and 1othd 
December, 1753, on the laſt of which days his Lordſhip orden 
it to ſtand over, and that the reſpondent Chriftopher Fitz-Sinu 

ſhould be at liberty to examine the appellant on perſonal inter 
rogatories, which were accordingly exhibited on the 4th of je 
nuary, 1754; and on the 15th of May following, the appellat 


put in his anſwer to them. 


On the 2d, 3d, 7th, 14th, 15th, and 16th of May, 1753, ti 
cauſe came on again, and on the 2d of Auguſt following, hi 
Lordſhip was pleaſed to decree, that-the reſpondent Chriſtopte 
was entitled to a moiety of the money received by the appellul 
from the ſaid ham Baggs, on the foot of the ſaid-judgmentai 
ſtatute ſtaple, with intereſt from the time the ſame was paid i 
the appellant by the ſaid [ham Baggs, and that the reſpond 

| Chriſtopher was alſo entitled to a moiety of the money receivel 

i] by the appellant, on account of the principal and intereſt dueol 

the bond executed by Daniel Reddy, bearing date the 20th 6 

of November, 1736, to the appellant, in truſt for the ſaid jo 

| 5 | Walſh deceaſed: And it was referred to the Maſter to take l 

1 account of the money received by the appellant from the {a 

|  Tham Baggs, with intereſt for the ſame from the time of ti 

puma 
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ayment thereof; as alſo to take an account of the ſeveral ſums 
received Þy the appellant on account of the ſaid bond ſo exe- 
cuted to him by the ſaid Daniel Reddy, in truſt for the ſaid 
James Walſh, with and without intereſt from the reſpective times 
of payment, upon which account all juſt allowances were to be 
made, and the uſual directions were given for examining wit- 
neſles, and likewiſe the reſpondent Chriftopher, and the appel- | 
lant on interrogatories, and for their producing on oath all 
deeds, papers, evidences and books of account, in their or either 
of their power, relating to the ſaid account; and in caſe any 
matter ſnould appear difficult to the Maſter in ſtating the ſaid 
accounts, he was to report the ſame ſpecially; and on return of 
the report, ſuch further order was to be made as ſhould be fit; 
and his Lordſhip was pleaſed to reſerve the conſideration of ſuch 
further or other directions, in relation to the ſaid accounts as 
ſhould from time to time be thought neceſſary; and it was there- 

by further ordered, that the reſpondent Chriſtopher Fitæ- Simon's 
bill as to the note of 2 501. and alſo as to the reſpondents, the next 
of kin of the ſaid James Walſh, ſhould be diſmiſſed; and that 
they ſhould have their. cofts againſt the reſpondent CHriſtopher, 
and that he ſhould have the ſame over againſt the appellant. 


— 


The Maſter, in purſuance of this decree, proceeded to take 
the accounts thereby directed; and on the 13th of December, 
1755, made his report, whereby he certified, that he found, by 
the appellant's anſwer to the reſpondent Chriſtopher Fitz- Simon's 
charge, that the appellant did, on the 29th of Auguſt, 1739, 
receive from the ſaid am Baggs, on the foot of the ſaid judg- 
ment and ſtatute ſtaple, 1609 /. with a moiety of which, being 
8041. 10.5. the Maſter did thereby charge the appellant, tage- 
ther with 782 J. 16.5. 3 d. for intereſt, making 1587 J. 65. 3 d. 
And the Maſter alſo found, that the appellant did, on the 1oth of 
deßtember, 1739, receive from the truſtees, for the creditors of 
Daniel Reddy, on account of the ſaid Daniel Reddy's bond, 100 J. 
upon a moiety of which, being 50 J. the Maſter had computed 
intereſt, amounting to 48 J. 7 5. 4 d. which, added to the 50 %. 
made together 98 J. 75. 44; but it did not appear to the Maſter, 
that the appellant received any other ſum on account of the ſaid 
bond, fo that 200 J. and intereſt {till remained due on the foot 
thereof; which ſaid 98 J. 75. 4d. being added to the 1587 /. 
Vs. 3d. the amount of the principal and intereſt of the moiety 
Vol. V. 3 M | of 


C. Yorke. 
A. Forreſter. 


the ſtatute ſtaple afterwards entered into by Patrick Byrne to 


the appellant on that account. That the appellant became hi 


the 14511. 25. 10 d. for which he had given his note: He ne- 
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of the money received by the appellant from -1/bam-Baggs, made 
together 1685 J. 13s. 74d; and the Maſter: alſo/ found, that 
without charging intereſt for the ſaid: ſum of 50 J. the ſum due 
to the reſpondent Chriſtopher, amounted to 1637 l. 65. 3d, 


Upon this report (which was abſolutely confirmed) the cauſe 
came to a final hearing on the 26th of February, 1756, when it 
was ordered and decreed, that the appellant ſhould: pay the re. 
ſpondent Chriſtopher Fitæ-Simon the ſum of 1637 1. 6 5. z d. be- 
ing the balance reported due to him, (the ſaid reſpondents counſel 
waiving the ſum of 48 J. 7 5. 4 d. being the intereſt of the 5 5 
together with intereſt from the time to which the Maſter com- 
puted the ſame, to be computed by the Regiſter; and the Re- 
giſter having ſo done, the fame amounted to 124. gs. 5:4 
which being added to the ſaid ſum of 1637 J. 6's. 3 d. made in 
the. whole the ſum of 1649 J. 155. 81 d. And it was further 
ordered and decreed, that the reſpondent Chritopher was en- 
titled to, and ſhould have and recover a moiety of the ſum of 
200 J. and intereſt remaining due upon the bond executed by f 
the ſaid Daniel Reddy to the appellant, in truft for the teſtator 
Fames Walſh, when the appellant ſhould receive the fame: And 
it was further ordered, that the reſpondent Chr:itopher ſhould 
have and recover his coſts againſt the appellant. 


From the two decrees of the 2d of Auguft, 1755, and the 
26th of February, 1756, the preſent appeal was brought ; and 
on behalf of the appellant it was argued, that the affignment af 
the judgment againſt Leonard made by the teſtator Walſh, and 


the appellant, were abſolutely for his own uſe and benefit, and 
ſo intended by Walſh, who received a valuable confideration from 


debtor from that moment, and liable at all events to pay him 


ver conſidered himſelf as a truſtee for Walſh, nor did Malſb con- 
ſider him as ſuch, but as a debtor. If however the appellant 
merely a truſtee, it was very ſtrange that his co-executor Nc. 
mond Fitz-Simon, who at Walſh's death took into his cuſtody the 
appellant's notes, and other memorandums relative to this tranſ⸗ 
action, who lived ſeven years after the teſtator's death, and up- 


wards of four years after the appellant's receipt of the monej 
| upon 
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pon this judgment, ſhould never in all that time. proceed. to TED 
«cover any part of it, when he appears to have been as well au- 
nuainted with the ſtate of the teſtator's affairs as the appellant; 
put admitting the appellant to have been only a,truſtee for Walſh, 
ad the money received upon this judgment to be part of Walſh;s 
Gate, ſtill the reſpondent Fitæ-Simon had no right to any part 
tit: For here was no ſpecific bequeſt of the ſurplus to the 
gecutors, they took it plainly as executors.: And as on the 
ne hand the law 1s clear, that the creditor making his debtar 
xecutor, is an extinguiſhment of the debt, and ſo admitted by 
ve decree of the 2d of Auguſt, 1755, as to the 250 J. note; ſa 
n the other hand it is no leſs clear, that where: two are made 
"int executors, and one dies, the office and: intereſt ſurvives, to 
e other, who thereby becomes the ſole repreſentative of the 
teſtator; and this the reſpondent had himſelf admitted, by 
bringing his bill againſt the appellant after Raymond Fitz- Simon's 
death, not for a moiety, but for the whole of what he inſiſted 
was unpaid of his legacy. No compleat account therefore of 
the undiſpoſed ſurplus of Walſh's eſtate having ever been taken by 
his executors, no diviſion thereof made between them, nor any 
thing done to ſever the joint-tenancy, each executor had a right 
to tetain ſuch part of that ſurplus as he poſſeſſed ; and all that 
remained unreceived, whether legal or equitable intereſts, did, 
upon the death of Raymond Fitz-Simon, ſurvive to the appellant, 
who had therefore a right to keep the whole money by him re- 
ceived from Baggs upon the judgment, as much alſo as WAS re- 4 
ceived from Reddy's truſtees upon his bond, and what ſtill re- 
mained due upon that bond. That the decrees complained of 
charged the appellant with a moiety of the money due upon the 
judgment, and upon Reddy's bond, and yet made him no allow- 
ance for the 1267. 16s. 105d. and 50 J. which he paid the re- 
ſpondent Fitz-Simon and his fiſter after their father Raymond's 
death, for the principal, intereſt and coſts of their two lega- 
cles; whereas theſe ſums ought to have been ſpecially allowed 
bim out of the teſtator's aſſets, even admitting the decrees to 
be well founded, eſpecially as Raymond Fitz-Simon had retained 
the money payable for the ſame ; and conſequently, the appellant 
vas in danger of being .compelled to pay theſe legacies twice 
wer. That the ſeveral defendants, who were made parties to 
the reſpondent Fitz- Simon's bill, as next of kin to the teſtator 
Wal, were improperly and unneceſſarily made ſo; they ha 


d no 
ſort 


R. Henley. 


C. Pratt. 


lant, as directed by the decree of Augu/t 1755, but by the te. 
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ſort of right to the undiſpoſed ſurplus, and ſo it had been de. 
termined by the Court of Exchequer, upon' the bill brought by 
John Walſh, the teſtator's brother, and only next of kin: Their 
coſts therefore ſhould have been paid them, not by the appel. 


ſpondent F:itz- Simon. 


On the other ſide it was contended, that the diſmiſſion of 54 
Walſh's bill, had determined the right of the two executors t 
their teſtator's reſiduary eſtate, and that the appellant having b 

is anſwer and croſs bill in thoſe cauſes inſiſted, that the te&; 
tor, by conſtituting them executors without any particular k. 


gacy, did intend that they ſhould have the refiduum of his eſta; 


to their own proper uſe, and that the ſame did in law amount 
a diſpoſition of ſuch refidue to them, could no longer contend, 
that they were not entitled to ſuch reſidue, as a bequeſt of the 
beneficial intereſt ; conſequently there was no pretence to ex 
empt any particular part of the aſſets from diſtribution, by car 
ſidering the note in queſtion in the light of a debt to be extin 
guiſhed by the executorſhip. But admitting that the rule of la 
could take place, and that the debts of each co-executor {hol 
be extinguiſhed by the executorſhip, yet in this caſe the appe 
lant was a mere truſtee for his teſtator ; for neither the depdl 
of the bond, or the aſſignment of the judgment, paſſed any pro 
perty to the appellant in theſe ſecurities either in law or equity 
The only conſideration which could poſſibly convey any equi 
table intereſt to the appellant in either, was the promiſſory not 
but when that was coupled with the expreſs declaration of tn 
when the bond was delivered, and explained afterwards by mall 
account, and the delivery of Reddy's bond to the teſtator, vi 
the indorſement upon the promiſſory note, the whole appeats 
to have been a truſt from the beginning; how otherwiſe coll 
he account for the intereſt home to the death of Walſh, whe 
the note carried no intereſt ?. Or charge Walſh with the expen® 
of the ſtatute ſtaple, and the renewal of the leaſe, after all the 
ſecurities had been abſolutely exchanged for the note: Wha 
buſineſs had Walſb with Reday's bond, or the receipt of rents 
he had already parted with the judgment, which was the oa 
lien upon the eſtate? All this ſhews the appellant to have be 
a mere truſtee; nor is it credible that any man ſhould el 


| © ov . 5 | . * 10 
real ſecurity carrying intereſt, for a mere perſonal promile 
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note which carried none. As to the other point contended for —— 
by the appellant, namely, the benefit of ſurvivorſhip, becauſe 
no ſeverance or diviſion of the money in queſtion had been 
made during the life of his co-executor; it was anfwered, 

that the tranſactions at the two meetings in December and March 
1736, amounted to an actual ſeverance of the whole rum, the 
diviſion not being partial only but of the whole, as appeared 
from the appellant's own bill and anſwer in Jane Fitz-Simon's 
cauſe; and the only reaſon why his two notes were not divided 
(for they were the only effects left undivided) *proceeded from 
his own fraud and miſrepreſentation, of which he could never | - 
he ſuffered to avail himſelf. That no acquieſcence could be 

imputed in this caſe; for it appeared that Raymond Fitz- Simon 

complained of the grievance whilſt recent, and at the very time 

it aroſe, and frequently threatened to apply to equity for relief; 

and that both Raymond and his ſon made ſeveral applications 

afterwards to the appellant for redreſs, which he as often re- 

fuſed: And ſo lately as in the cauſe of Jane Fitz-Simon, the 

appellant inſiſted upon, that ſettlement of accounts as a bar, 

which he would now repreſent as no ſettlement at all; which with 

his ſubſequent ſubmiſſion to pay the reſpondent's legacy, merely 

upon a bill being filed, and before anſwer, betrayed in the ſtrong- 

elt manner his own conviction of the juſtice of the reſpondent's 

claim. But his own miſrepreſentation and fraud, independent of 

every other circumſtance, at once accounted for, and juſtified 

every appearance of acquieſcence. 


After hearing counſel on this appeal, it was oRDERED and renz 
ADJUDGED, that that part of the decree of the 2d of Auguſt, Jeden | 
755, which directed, that the reſpondent Chriftopher Fitz- Jour. vol. 29. 
Simen ſhould have ſuch coſts as he was thereby directed to pay to FOND 

the defendants, the next of kin of James Walſh, over againſt the 

appellant, ſhauld be reverſed, and that the ſaid decree ſhould in 

all other reſpe&s be affirmed; and it was further oxDERED and 
ADJUDGED, that the other decree of the 6th of February, 1756, 


mould be affirmed. 


Not. V. 3 N Francis 
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Caſe 20. Francis Woodley, Gent. 3 Appellant, 


Vide ante, 
p- 103. 


John Cue, Roger Bernard, an Infant,? 


B- FORE pronouncing the decree which was the ſubje& of 
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Son and Heir of Roger Bernard, Eſq, | 
decealed, Arthur Bernard, Eſq; 
Laurence MacCarthy, John Dixon, þ Reſpondent, 
Elizabeth Wooldey, and William John | "ES 


fon, # ut 25 J 
15th February, 1757. 


a former appeal between ſome of the preſent parties, the 
reſpondent Cue, as a Proteſtant diſcoverer, in Eafter Term 1748, 
exhibited his bill in the Court of Exchequer in Ireland, again 
the appellant and Elizabeth Woodley his fiſter, Laurence Mac. 
Carthy, Fobn Dixon, and Roger Bernard and others, ſetting 
forth a leaſe of the 26th of October, 1715, granted by Arthur 
Bernard to Francis Woodley, deceaſed, the appellant's father, in 
truſt for a Papiſt; and inſiſting, that the ſame was a ſubſiſting 
leaſe, and ought to take place of the ſubſequent leaſe of the 
29th of October, 1718, mentioned in the former appeal; and 
that he the reſpondent was a Proteſtant of the church of 
Ireland by law eſtabliſhed, and as ſuch, by virtue of the ſt 
tute of the firſt of Queen Ann, made in England, and of ths 
eighth of the ſame reign, made in Ireland, was entitled to tht 
benefit of the ſaid leaſe of the 26th of October, 1715, notwith: 
ſtanding a decree of the 4th of June, 1728, obtained by Join 
Dixon, as a truſtee for the ſaid Francis Woodley, deceaſed ; in re- 
gard the ſaid leaſe of October 1715, had been granted by the ſaid 
Arthur Bernard to the ſaid Francis Woodley, deceaſed, in trul 
for Felix MacCarthy, or Laurence MacCarthy his ſon, both Pa- 
piſts, and who were therefore incapable of holding or enjoying 
the ſame. And therefore the bill prayed, that Cue might be de: 
creed to the ſaid leaſe of the 26th of Ofober, I71 5, and the right 
of renewal therein ſpecified, and to all the eſtates, rights and 
truſts which ſubſiſted of the lands therein contained, in truk 
for the ſaid Felix MacCarthy, or Laurence MacCarthy, at af 
time before the 2gth of Ofober, 1718, the date of the faid l 
cond leaſe, and to the profits of the ſaid lands, from ſuch period 
of time as to the court ſhould ſeem juſt and reaſonable. 
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The appellant and the other defendants put in their anſwers to 
dis bill; and the appellant by his anſwer ſaid, he had heard and 
relieved, that the ſaid leaſe of 1715, was taken by his late fa- 
her in truſt for the ſaid Felix Mac Carthy, father of the ſaid 
Laurence Mac Carthy, and that his father permitted the ſaid 
Felix Mac Carthy, during his life, to enjoy the ſaid lands under 
he rents and covenants contained in that leaſe, | 


In Trinity Term 1749, the appellant exhibited his crofs bill 
ozinſt the reſpondent Cue, and the ſaid Roger Bernard, and 
ainſt Arthur Bernard, Eſq; a mortgagee of the ſaid lands, 
charging, that the ſaid leaſe of the 26th of October, 1715, was 
frrendered or cancelled at the execution of the leaſe of the 
2gth of October, 1718; or at leaſt, that the acceptance of 
the ſaid leaſe of 1718, was a ſufficient ſurrender of the leaſe 
of 1715, or conſidered as a renewal of it, or was grafted on 
that leaſe, and conſidered as one and the ſame intereſt, and fo 
underſtood by all the parties intereſted in the lands; and that 
the ſaid Roger Bernard was fo conſcious thereof, that he never 


independent of the leaſe of 1718, though he knew of the ſaid 
kaſe of 1715, at the time he anſwered the appellant's bill in 
the former ſuit, to compel him to renew the ſaid leaſe of 17183 
nd alſo charging, that the ſaid bill brought by the reſpondent, 
ind alſo the ejectment therein mentioned, for recovering the 
poſſeſion of the lands, were both brought in the name of 
the reſpondent, in truſt, and for the uſe of the ſaid Roger Ber- 
nard, and that the ſame were carried on by his procurement, 
and at his expence; the croſs bill therefore prayed a diſcoyery 
of the premiſes, and that the reſpondent Cue might be ſtayed by 
injunction from proceeding at law on the ejectment, and that the 
appellant might be quieted in the poſſeſſion of the premiſes un- 
der the former decrees, made in cauſes wherein the ſaid Jahn 
Dixon and the appellant were reſpectively plaintiffs. 


The reſpondent Cue, and the ſaid Roger Bernard and Arthur 
Bernard, put in a joint anſwer to this laſt bill, and thereby in- 


txtinguiſhed or annulled by the leaſe of the 2gth of October, 
1718, againſt a Proteſtant diſcoverer ; and the rather, as the de- 


2 being 


laſted, that the leaſe of the 26th of October, 1715, could not be 


Cee obtained by Dixon, in truſt for the appellant's late father 
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attempted to ſet up the ſaid leaſe of 1715, as a ſeparate intereſt, 
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— being confined to the leaſe of 1718, left the diſcovetaible intereg 


—.— W under the leaſe of 1715, open to be ſued for. 


leaſe of the 29th of October, 1718, was duly regiſtered in the 


and that Charles Mac Carthy, the uncle of Laurence, requeſtel 
the appellant's father, to become leſſee or nominee in the (aid 


and heir of Felix MacCarthy ; and that the ſaid Arthur Bernarl 


father, who was related to the ſaid Arthur Bernard, decealed, 


2 declaration of truſt for the ſaid article; and that both the . 


J | | bt ather; 
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The appellant nd amended his bill; and the reſpon. 
dents, and the other defendants, put in their' anſwers thereto: 
And in May 1752, he filed a ſupplemental bill, charging, that 
after iſſue had been joined in the ſaid two cauſes, he had diſcs. 
vered that Felix MacCarthy, in truſt for whom the leaſe of th. 
26th of October 1715, was granted to the appellant's late father, 
was killed by a fall from his horſe on the 11th of June 191, 
above four months before the date of the ſaid leaſe ; and that the 


public Regiſter office in Ireland; but that the leaſe of 1715 wy 
never regiſtered, nor had been executed by the ſaid Arthur Bernarl, 
and that if the ſaid Felix MacCartby was ever in poſſeſſion d 
the ſaid lands, it was only as tenant at will to Arthur Bernarl, 


leaſe of 1718, in truſt for Laurence MacCarthy, the eldeſt ſo 


conſented to the ſame, the better to ſecure certain debts duc 
from Felix to him, as his receiver; and that therefore the fail 
leaſe of 1718 was taken, and put into the hands of the appellant' 


and which was the reaſon of granting that leaſe to him. 


The reſpondent Cue and the ſaid Roger Bernard by their au- 
ſwer to this ſupplemental bill, admitted, that Felix MacCartly 
was killed by a fall from his horſe on the 11th of June 1715 
and believed that Arthur Bernard, before the death of Fell 
had executed an article in writing to the appellant” s father, for 
a leaſe of the ſaid lands for three lives, renewable for ever; and 


that the appellant's father had given the ſaid Felix MacCortt 


ticle and declaration of truſt were put into the hands of Fel, 
and afterwards fell into the hands of the appellant's father; and 
that the leaſe of the 26th of October 171 5 was executed in pui- 
ſuance of the ſaid article, at the requeſt of Honor Mac Cart). 
the widow of Felix, in truſt for Laurence Mac Carthy, his only 
ſon and heir, and that the tenant's part was executed by t the {aid 
Arthur Bernard only, and the leſſor's part by the appellaots 
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father ; and that the tenant's part was cancelled, and given up 
on the execution of the leaſe in 1718, but that the leſſor's part 
vas found among the papers of the ſaid Arthur Bernard, by, 
and came to the hands of Roger Bernard, after his ſaid father's 
geath; and they alſo believed, that the ſaid leaſe of 1715 was 
never regiſtered, and that Felix MacCarthy was in poſſeſſion of 


of truſt. 


Iſue being joined, divers witneſſes were examined on both 
fides ; and publication having paſſed, the cauſes came on to be 
heard in the Court of Exchequer in Tre/and, on the 2d, 4th, and 
11th of June 1755; after which the Court took time to give 
their opinion, till the 28th of the ſame month ; when it was de- 
creed, that the appellant's bill ſhould be diſmiſſed, and that 
the reſpondent Fohn Cue, as a Proteſtant diſcoverer, ſhould have 


that it ſhould be referred to the chief Remembrancer of the 
Court, or his deputy, to take an account of the rents and profits 
of the lands contained in the ſaid leaſe, which had been received 
by the appellant, or for his uſe, from the time of the reſpondent 
Jabn Cue's filing his bill, and that an injunction ſhould forth- 
with iſſue to put him into poſſeſſion of the ſaid lands; but no 
coſts were given on either fide. 


From this decree the appellant appealed, inſiſting, that it ap- 
pears to have been the intent of the ſeveral popery acts, and par- 
ticularly the act of the 8th of Ann, to prevent Papiſts from 
tking lands, or any intereſt therein by purchaſe ; and for that pur- 
pole to give to the firſt Proteſtant diſcoverer whatever eſtate or 
intereſt the Papiſt had, or ſhould have had, and to entitle him 
tohold and enjoy the lands accordingly. 'That the intereſt being 
once taken out of the Papiſt, the meaning of the acts was ſatis- 
hed, and the diſcoverer was to be conſidered as {ſtanding in his 
place; and therefore to have the like advantages both in law and 
equity. That Dixon (Woodley's truſtee) being the tirſt Pro- 
teſtant diſcoverer, was entitled to whatever intereſt Laurence 
MacCarthy the Papiſt had, or ſhould have had in the lands. The 
telpondents had admitted, that the leaſe of 1715 was ſurrender- 
©, and the leaſe of 1718, accepted in lieu of it, during the 
uunority of Laurence the Papiſt; and if Laurence had been a 
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the benefit of the ſaid leaſe of the 26th of October, 1715; and 


the lands before his SJeath, under the ſaid article and declaration 


R. Henley. 
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— Proteſtant, he would, upon attaining his full age, have been 6 
titled to his election, either to take the benefit of the leaſe of 17¹5 
or of 1718, conſequently, if the Proteſtant diſcoverer is to ſtand 
in the place of the Papiſt, Dixon was entitled to the ſame elec. 
tion, to which Laurence would have been entitled if a pr. 
teſtant. The diſcoverer, when he has prevailed in his ſuit, take, 
poſſeſſion under the decree, and by force of the act recovers zl 
the eſtate, uſe, truſt, intereſt, or confidence, which the Papiſt 
had, or ſhould have had in the land. His title ariſes out of the 
act, and he has a right to call upon the leſſor to make him ſuch 
a leaſe, by virtue of the covenants for that purpoſe, as he wy 
bound to have made to the Papiſt, in caſe there had been no le. 
gal incapacity. That the conſtruction contended for by the . 
pellant, tended to promote the end and deſign of the laws made 
againſt the further growth of popery ; nothing but the eſtate of 
the Papiſt could be affected by it; the landlord was left in the 
poſſeſſion of every advantage ſtipulated for by his original agre- 
ment; and the landed property of the Papiſt became veſted in: 
Proteſtant. But on the other hand, the reſpondent's conſtruc. 
tion would open a way to elude the acts, and muſt be attended 
with very pernicious conſequences : For in the firſt place, Pro. 
teſtants who really and bona fide intend to ſue for intereſts creat 
ed contrary to the popery laws, would be diſcouraged from ſo 
doing; becauſe, if ſuch a conſtruction ſhould prevail, the appi- 
rent leaſe under which the Papiſt held, would always be covere 
by ſeveral old ſurrendered leaſes ; and by this means, after th: 
Proteſtant diſcoverer ſhould have eſtabliſhed his right to the ap- 
parent intereſt, through perhaps 20 or 30 years litigation, and a 
an immenſe expence, the leſſor, or a ſecret truſtee for the Papil, 
or at leaſt ſome friend of the Papiſt, more agreeable to him tha 
the ficſt Proteſtant diſcoverer, might ſet up one of theſe old fur 
rendered leaſes, involve the firſt Proteſtant diſcoverer in another 
expenſive ſuit, perhaps to the ruin of his family, and ftrip hin 
of that benefit which the act intended for him. Nay, even {up 
poſing that he ſhould have the good fortune to find out the fill 
and original leaſe, yet as there could be little certainty, note 
| would venture to purchaſe an intereſt, which might poſlibly 
defeated the very day after the purchaſe. And in the next place, 
ſuch a conſtruction would draw into queſtion the validity of 
moſt of the titles to eſtates in Ireland, under decrees founded ® 


the popery acts, even ſo far back as the Sth of Queen Aun; an 


would 
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would only open A door to litigation, without the leaſt advantage 
to the public. 


But further: The leaſes of 1715, and 1718, though not iden- 
tically, were yet virtually the ſame; they were of the ſame 
unds, at the ſame rents, under the ſame covenants, made be- 
een the ſame leſſor and leſſee, and in truſt for the ſame perſon 
both were leaſes for lives renewable for ever, and at the ſame 
ene for renewal ; and though the lives inſerted in the leaſe of 
1718, were different from thoſe in the leaſe of 1715, yet there 
being in both a covenant for perpetual renewal, they mult be of 
equal duration: For the reſervation of duties in kind or money 
in the leaſe of 1718, in lieu of thoſe ieſerved in kind only by the 
laſe of 1715, or the indorſed covenant not to alien without the 
conſent of the leſſor, even ſuppoſing it to be a valid covenant, 
created no difference in the intereſt to be taken in the land. 
The leaſe of 1718, at the time of filing Dixon's bill, was the more 
beneficial leaſe, all ceſtui gue vies therein named being then liv- 
ing, whereas one of the ceſtui gue vies in the leaſe of 1715, was 
then dead : It was likewiſe the ſubliſting leaſe, it being admit- 
ted that the tenant's part of the leaſe of 1715, was actually ſur- 
rendered and cancelled at the time of taking the leaſe of 1718, 
and though it were not actually ſurrendered, yet the acceptance 
e the leaſe of 1718, was a ſurrender in law of the leaſe of 1715, 
ind there had been a poſſeſſion and enjoyment under the leaſe of 
718, ſince the time of making it. It appears, that Arthur 
Bernard the leſſor conſidered the leaſe of 1718 as the only ſub- 
liſting leaſe, and received rent and gave receipts on the founda- 
tion of it: And the reſpondent his ſon admitted, that he always 
util a day or two before filing the reſpondent Cue's bill, which 
vas not till the 2d of May 1748, conſidered and underſtood both 


was the only apparent intereſt, and was duly regiſtered accord- 
Ing to the act of parliament for that purpoſe, but the leaſe of 
1715 was never regiſtered ; and therefore it was apprehended, 
a Court of Equity ought not to ſet up this {ſurrendered leaſe of 


10yment fince 1718, againſt the only apparent and regiſtered 
Pee, under which the enjoyment had been uniform: For it 
would be againſt juſtice, to deprive the repreſentative of the 
ut Proteſtant diſcoverer of the benefit of this laſt leaſe, who was 
not 


leaſes as one and the ſame intereſt. Beſides, the leaſe of 1718 


715, under which it was not pretended there had been the leaſt 
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not only a purchaſor as againſt the leſſor and his heir, the reſpor 


| rence MacCarthy the Papiſt. Beſides, the reſpondent Roger, i 


1718, after the oppreſſive and vexatious litigation in which he hy 


been decreed; for Cue being decreed to the entire benefit of th, 


his own uſe. 
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dent Roger, by payment of the rent and performance of the co. 
venants in the leaſe; but who alſo on the credit of the decres 
obtained by Dixon, and before he enjoyed any of the profits cf 
the leaſe, had paid more than the value of it, by the money ex. 
pended in Dixon's ſuit, the arrear of rent to the amount of 700/ 
paid to Arthur Bernard the leſſor, and the 300 J. paid to Ly. 


truſt for whom Cue's bill was filed, was ſo far from meriting th, 
interpoſition of a Court of Equity in his favour, that he ought 
to receive the utmoſt diſcouragement ; after the acceptance d 
rent by him and his father for many years under the leaſe q 


engaged the appellant for ſo many years concerning that leale, 
and after repeated determinations in favour. of it, to all which 
the reſpondent Roger or his father were parties. Laſtly, thy 
the decree in favour of the reſpondent Cue, would in its conſe 
quences take away from Dixon that legal eſtate to which he ha 


leaſe of 1715, it neceſſarily included the benefit of the covenan 
of renewal contained in it; ſo that Bernard, who by the forme 
decree was bound to renew for the appellant, would now hold ts 


On the other fide it was argued, that the rh act, 2 Ann, cb. b. 
diſables Papiſts to purchaſe in their own names, or in the name 
of any others in truſt for them, any lands or leaſes, except leaks 
for 31 years in poſſeſſion, and on which rents not leſs than tw 
thirds of the' improved value muſt be reſerved ; and all othe 
eſtates and terms are thereby made void, to all intents and put 
poſes ; So that with regard to all eſtates purchaſed, or leaſes takel 
contrary to this act, neither the Papiſt vendee or leſſee, nor li 
truſtee, could acquire any dominion or power over ſuch eſtates, but 
the contract was a nullity, and the vendor or leſſor held his lands 
he did before the making of ſuch ſale or leaſe : But after the Iriþ 
act 8th Ann was made, whereby any Proteſtant was enabled U 
ſue for and recover the whole intereſt ſo granted in truſt for 4 
Papiſt, together with all other ſecurities made to cover and pf. 
tect the ſame, theſe grants and Colveyances were no longer voi 
to all intents and purpoſes, but grew to have an effect for the be⸗ 


nefit of a Proteſtant diſcoyerer, and hung in a kind of abeyabe 
| unalienad 
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unalienable and unalterable, ſo that neither the grantor or grantee, 
the truſtee or ceſtui que truſt, either alone or in conjunction, 
can by any poſſible method of conveyance, defeat or vary any in- 


tereſt ſo once granted to or in truſt for a Papiſt, ſave only by a 
ſale to a Proteſtant without notice; for the moment that ſuch 


unwarrantable intereſts are conveyed to a Papiſt or his truſtee, 


in the preſent caſe, Woodley the appellant's father was a truſ- 
tee for Felix or Laurence Mac Carthy, both Papiſts ; nor was it 
contended but that Mr. Bernard made a leaſe for lives, with a 
covenant for a perpetual renewal to Woodley, in the year 1715, 
for the benefit and in truſt for thoſe Papiſts ; Woodley therefore 
became a truſtee for a Proteſtant diſcoverer in general, from the 
inſtant that Bernard executed that leaſe to him; and if no Pro- 
teſtant informer had received the benefit of that intereſt, before 
the time that the reſpondent Cue filed his bill, Cue ought to be 
decreed to ſuch leaſe. 


But it is objected, that Bernard made another leaſe for three 
lives renewable for ever, to the ſame truſtee, in the year 1718, 
by which the leaſe of 1715 was ſurrendered, and that this new 
leaſe being a diſcoverable intereſt, Dixon as a Proteſtant diſco- 
verer filed his bill, and obtained a decree for it; and that there- 
fore, the end of the law was anſwered before Cue's bill was filed. 


In anſwer to this objection it muſt be obſerved, that the leaſe 
of 1715, was a leaſe for three different lives from that of 1718, 
that it differed from it in its commencement, and the reſerva- 


the leaſe of 1718, by which the leſſee was prohibited to alien 


2 Ann, became a truſt for a Proteſtant diſcoverer in general, 
and could not therefore be prejudiced by any act of the leſſor or 


paſſed to Woodley by the leaſe of 1715, he had no dominion over 
it. As to him and his ceſtui que truſt, it was void in its crea- 
tion, and exiſted only for the benefit of a Proteſtant diſcoverer, 
who ſhould ſue for the ſame under the 8th of Ann, which law 
diladled Arthur Bernard from taking ſuch a ſurrender, as much 
Vor. V. | 2. P as 


that inſtant ſuch Papiſt or truſtee become truſtees for the be- 
nefit of a Proteſtant diſcoverer. That it was not contended but 


tion of the duties, and more materially in a clauſe indorſed upon? 


without licence. The leaſe of 1715, being contrary to the act 


Papiſt leſſee, or his truſtee, Res inter altos adta alteri nocere non | 
Poteſt; and as no intereſt could according to that ſtatute have. 
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—— as it diſabled any other perſon, having notice of the truſt, from 
— H paourchaſing the leaſe: It has accordingly been often determined 
in courts of equity in Feland, and is the general and prevailing 
opinion there, that a diſcoverable intereft can never be cancelled, 
even by an expreſs ſurrender, the leſſee or his nominee having 
no intereſt to grant; and this act of Woodley's being at moſt but 
an implied furrender of the leaſe of 1715, a fortiori, it could not 
be given up ſo as to defeat a Proteſtant diſcoverer from recover. 
ing the ſame. That Dixon by his bill took no ſort of notice of 
this leaſe of 1715, but confined the allegations and prayer of it to 
the leaſe of 1718, and could therefore be decreed to that leaſe only, 
-and if no diſcoverer had ever prayed the benefit of the leaſe of 
1715, Dixon would have the full benefit of his bill, as he in fad 
Had by, enjoying the profits of the land from the time of its being 
filed, to the time of Cue's filing the bill in queſtion : He might 
indeed have framed his bill in a general way, and ſuggeſted that 
the Papiſt or his truſtee, beſides the leaſe of 1718, took other 
unwarrantable leaſes or intereſts, and might have prayed to be 
decreed to all eſtates or intereſts taken by or in truſt for the 
Papiſt, contrary to the act 2 Ann; but this he did not do, and 
therefore left the leaſe of 1715 open to be ſued for by Cue. That 
the end of the law could not be anſwered by Dixon's bill; fer 
this end was to make an unwarrantable leaſe to a Papiſt or his 
truſtee void in its creation in reſpect of the Papiſt, which it was 
not, if Woodley could have ſurrendered the leaſe of 1715, or de- 
ſtroy the benefit of it from coming into the hands of a Proteſt- 
ant informer : But if the end of the law had been in ſome fort 
anſwered, that would not have enabled Woodley to ſurrender the 
leaſe of 171 5, for the end of the law would have been equally 
anſwered by the Papiſt or his truſtee aſſigning the leaſe to a Pro- 
teſtant, having notice of the truſt and nature of the leaſe ; and 
yet it has been often held in the courts in Ireland, and is looked 
upon as a point not to be diſputed, that no ſuch aſſignment can 
be made good to defeat the intereſt of a Proteſtant diſcoverer ; but 
that ſuch leaſe will always remain open to be ſued for and rec0- 
vered by him, out of tzehands of ſuch Proteſtant aſſignee. 
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. It is however ſaid, that at this rate there always will be a pri- 
| ; vate leaſe; and when the diſcoverer comes to look for the leaſe 
DOE that is public, a friendly diſcoverer will ſtart up and ſue for the 
private leaſe. But it is not pretended that the leaſe of 1715 U 


made for this purpoſe, or that the land was not held under 0 
= leale, 
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ac till the making of the leaſe in 1718 ; nor could it be pre- 77 
"ded, that it was made to deceive Moodley who executed it: G 
dere muſt be an uniform rule to judge by ; for if it ſhould be 

the power of the Papiſt or his truſtee, by an expreſs or implied 
render, or by any other act, to defeat or vary a right once 

td in a diſcoverer, there is an end of that part of the act. 

is inconvenience will always be, and might in the preſent 

tance have been prevented, by the firſt diſcoverer's framing 

bill in the general and extenſive manner above mentioned; 

} where the bill is thus framed, the plaintiff, without any 
xndment to be made in the progreſs of the cauſe, will be al- 


xs decreed to every diſcoverable intereſt created for the benefit 
ny of the parties, 


- 


But after hearing counſel on this appeal, it was oRDERED and Decaen 
JUDGED, that the decree therein complained of ſhould be re- rages} 29. 
red: And it was DECLARED, that the leaſe in queſtion, dated p. 45. 
26th of October, 1715, ought to be deemed to have been 
ly ſurrendered ; or in caſe any eſtate or intereſt thereby grant- 
was ſtill ſubſiſting, the appellant, as the firſt Proteſtant diſco- 
er, was entitled to the benefit thereof, by virtue of the for- 
r decree affirmed by the Houſe on the 11th of December, 
53, and the [rſh act of the 8th of Queen Ann: And it was 
refore ORDERED, that the bill brought by the reſpondent 
pn Cue, in the Court of Exchequer, ſhould ſtand diſmiſſed out 
the ſaid court : And upon the croſs bill brought by the appel- 
It, it was ORDERED, that the ſaid leaſe of the 26th of OFober, 
5, ſhould be delivered up by the reſpondents to the appel- 
It, and that a perpetual injunction ſhould iſſue out of the ſaid 
ut againſt the reſpondents, to reſtrain them from proceeding 
aw in the ejectment already brought, or in any other action 
law by colour of the laid leaſe, and from ſetting up the ſame, 
hat the appellant ſhould hold and enjoy the lands and pre- 
ut les in queſtion, by virtue of the decree formerly affirmed, and 
= this judgment, according to all ſuch eſtate, uſe, truſt, intereſt 
confidence, which Felix Mac Carthy, or Laurence Mac Carthy 
on, or Francis Woodley, in truft for them or either of them, 
i- or ould have had therein, provided the ſaid Felix Mac- 
e or Laurence Mac Carthy had been qualified to purchaſe, 
the d or enjoy the ſame; ſubject nevertheleſs to ſuch rents, co- 
1 Wal ts, conditions, reſeryations and incumbrances, as in the 


ſaid 
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— faid act are deſcribed: And it was further oRDEREp, that 
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reſpondents Arthur Bernard and Fohn Cue, ſhould pay they 
pellant his coſts, both of the original and croſs cauſes jg 
ſaid court, and alſo his coſts of the ejectment at law, he 
by the Deputy Remembrancer ; and that the ſaid court hw 
give all proper directions for carrying this judgment into e 
tion. | 


The Right Hon. George Lord Carbery, App 4 


# 


The Right Hon. Edward Weston, Eſq; 
Benjamin Bulkeley, D. D. the Rev. 
Thomas Michell, Clerk, Fohn Peters, 
Merchant, Thomas Waite, Eſq; and \ Reſpondel 
Lucy his Wife, Executors of the Rev. 
John Grant deceaſed, and YJo/eph| 
Brand, Eiq; - — 


J 
16th May, 1757. W 


N the year 1738, one Timothy Callaghan, an attorney, f 

to the reſpondent, Brand, a barriſter, at his chambers 
Temple, on behalf of the appellant (then George Evans, 
and informed him, that the appellant having occafion for i 
ney, would grant an annuity of 300 J. ſterling for his Whl 
of the ſeveral manors of Bulwicł and Laxton, otherwiſe 8 
Engine, and the advowſon of the rectory of Laxton, and od 
farms and lands in the county of Northampton, whereof be | 
ſeiſed for life; and the reſpondent Brand having been prev 
deſired by the Rev. John Grant to inform him, if a 
of 300 J. a year, or thereabouts, ſhould be offered to ſile 
Callaghan, that he would chooſe to ſee the appellant bini 
who in a ſhort time after coming with Callagban to Mt. br 1 
chambers, on talking the affair over, and Mr. Brand lavilh 
reaſon to ſuſpe& the account given by Callaghan, he inf 
Mr. Grant (then in the Weſt of England) of ſuch app a 


; \ 


Caſes in Parliament, 


for, and the terms of the ſale of ſuch annuity, who approving 
thereof, Mr. Br and did, on his behalf, contract with the appel- 


unt for the purchaſe of an annuity of 300 J. ſterling, payable to 


Mr. Grant during the appellant's life, and to iſſue out of the 
manors, lands and premiſes above mentioned, at the price of 
21001. being ſeven years purchaſe, and the common market 


price at that time for annuities for the ſeller's life ; but redeem- 


able on payment of the ſaid 21004. and all arrears of the an- 
ouity, on the 25th of March, 1742, or at any time after- 
wards, on ſix months notice given by the appellant. 


Purſuant to this agreement, by indenture tripartite, dated the 
14th of December, 1738, between the appellant of the firſt part, 
the ſaid John Grant of the ſecond part, and the ſaid Foſeph 
Brand of the third part, the appellant in conſideration of 2100 J. 
paid him by Brand on Grant's behalf, did grant to the ſaid John 
Grant, his executors, adminiſtrators and aſſigns, an annuity or 
yearly ſum of 300 J. to be iſſuing out of, and chargeable upon 
the before mentioned manors, lands and premiſes in Northamp- 
uunſbire, during the appellant's life, payable quarterly by equal 
portions, clear of all deductions; and the appellant thereby co- 
renanted, to pay the ſaid annuity on the reſpective days, and at 
the place thereby limited and expreſſed ; and alſo, that he was 
ſeiſed of the ſaid manors, lands and premiſes for his life, with- 
out any charge thereon, except a rent charge of 200 /. to his 
Lady, ſome ſmall annual ſums for chief rents, and a modus in 
lieu of tithes and procurations ; that the ſaid premiſes were of 
the clear yearly value of 1000/7. above all charges, except as 
Worelaid ; and that he had full power to grant the annuity of 
300 . The appellant alſo, by the appointment of the ſaid John 
vrant, did thereby demiſe the ſaid premiſes to the ſaid Foſeph 
rand for the term of 99 years, if the appellant ſhould ſo long 
live, at a pepper- corn rent, in truſt for better ſecuring the ſaid 
innuity: And in this deed there was a proviſo, that if the ap- 
Pellant ſhould pay to the ſaid Jahn Grant, his executors, admi- 
uſtrators or aſſigns, the ſum of 2100 J. on the 25th day of 

arch, 1742, at the Royal Exchange, London, between the hours 
f twelve and one at noon, or at any other time afterwards, at 

© lame hour and place, giving fix months notice thereof in 
"lng to the ſaid John Grant, his executors, adminiſtrators or 


Ugns, or on paying one quarter's annuity, (all arrears of the 
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in queſtion at the time limited, Mr. Grant would have fe 
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The Maſter accordingly, by his report dated the 8th of B, 
cember, 1755, certified, that he found there was due to 4, 
plaintiffs, on the foot of the ſaid annuity, to and for the 1, 
day of October then laſt, being the 2gth of September, 1755 
old ſtile, the ſum of 4200 J. Engliſb value, which, at the rate af 
8 J. 65. 8 d. by the hundred, made 45 50 J. Iriſh value, Thi, 


report was by an order dated the 24th of December, 175 5, ab. 
ſolutely confirmed. 


And on the 2oth of February, 1756, the cauſe came on gin 
upon the Maſter's report, and the merits ; when his Lord(hi 
was pleaſed to decree, that the appellant ſhould pay to the t. 
ſpondents, the-executors of the ſaid Jobn Grant, the aid fun 


of 4550 /. together with intereſt for the ſame, from the 24th dy 


of December then laſt paſt, being the time of confirming the fil 
report ; and that the appellant ſhould alſo pay to the reſpond. 
ents the growing annuity of 300 J. a year, in the pleadings men. 
tioned, in Engliſh value, from time to time as the ſame ſhoull 
become due; (that is to ſay) one half year by the time the othe 
ſhould become due and payable, according to the covenants i 
the deed mentioned. And the reſpondent 7oſeph Brand was u 
have and recover his coſts againſt the other reſpondents, and they 


to have the ſame over, together with their own coſts, againſt the 


appellant ; and each party was to be at liberty to reſort to the 
court, for ſuch further directions as ſhould from time to time be 
thought neceſſary. | Dy 


From both theſe decrees the preſent appeal was brought, and 
on behalf of the appellant it was contended, that the power d 
courts of equity to carry contracts into execution, being merel 
diſcretionary, ſhould never be exerciſed but in caſes where tit 
contracts themſelves are free from every imputation of injuſtic 
unfairneſs, or hardſhip. But the contract with the appellant ws 
of a different nature: The terms of it were uſurious and cor 
rupt, inſomuch, that had the appellant redeemed the annuit) 


ceived for the loan or uſe of 2100/7. for three years and a quart 


the ſum of 975 I. which was above nine times more than the legd 


intereſt. But ſuppoſing this in ſtrictneſs of law not to amount 
uſury, yet conſidering the circumſtances, and great diſtreſs of the 
appellant, and the inequality of the conſideration given for the 

| ; annultſ) 
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annuity, a court of equity ought not to have lent its aid to- 
wards carrying into execution a contract attended with ſuch ex- 
traordinary hardſhips on the appellant; and even if the reſpond- 
-nts could be conſidered as having an abſolute right to the an- 


But further, as the annuity was only granted in the nature of a 
ſecurity for the 2 100 J. advanced to the appellant, and was re- 
deemable, therefore if the reſpondents were entitled to any re- 
lief, the court ſhould have confined it within the common rules 
of equity; and directed an account to be taken of what was due 
to them for principal and intereſt, after a deduction and allow- 
ance of the ſeveral ſums paid by the appellant to their teſtator, and 
either have decreed the appellant to ſtand forecloſed of all equity 
of redemption, in default of payment of what ſhould be ſo found 
due, or at moſt ought only to have decreed him to pay what ſhould, 
after ſuch deduction and allowance, be ſo found due for prin- 
ipal and intereſt, That ſuppoſing the reſpondents to be clearly en- 
titicd to the annuity, and the arrears thereof, yet they could only 
be ſo entitled, ſubject to the appellant's right of redemption. But 
the decree was abſolute for payment of the annuity for the fu- 
ture, as well as the arrears, without any power or right of re- 
lemption, of which right the appellant was thereby precluded, 
ontrary to the terms of that very contract, under which the re- 
Ipondents claimed the annuity: Beſides, by this decree, the 
ourt had extended its relief beyond the penalty of the bond 
xccuted by the appellant, at the time of his entering into the 
ontract; which penalty was, and in a caſe ſo circumſtanced, 


. 


ind ght, by a Court of Equity, to be confidered as the ſtandard 
* nd meaſure of damages for a breach of the contract, fixed 
el nd ſettled by the reſpondent's teſtator himſelf. 


On the other ſide it was inſiſted, that from the nature of this 
Fhole tranſaction, there did not appear to be the leaſt ground 
or imputing any impoſition or unfairneſs, either in Mr. Grant 
r his counſel, the reſpondent Mr. Brand, who was a gentle- 
pan of very fair character and credit in his profeſſion, and who 


3 ; : 
a, without the intervention of any broke: or other aſſiſtant. 
e firſt application for ſale of the annuity moved from, and 


2 by the appellant himſelf, unſought for, and unſolicited 
75 by Mr. Brand or Mr. Grant, who reſided in Cornwal, 
5 1 and 


nuity, the court ſhould have left them to their remedy at law. 


lone tranſacted the whole of this affair on the part of Mr, 


as made by Callaghan the appellant's attorney, and ſtrongly ſe- 


A. Feorre2er. 


E. Biſhop. 


2 
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— and was neither acquainted with the appellant or his circyn. 


1757 


— ſtctances; and the money paid by him was a full and adequate 


DECYEES 
aſtrmed, 
Jour. vol. 


p- 15 


conſideration, according to the then current price of annyitj, 
in London for the life of the ſeller. That the appellant unt 
himſelf guilty of very great impoſition and miſrepreſentaticy 
not only as to the yearly value of the eſtate, but in Covenanting 
that he was ſeiſed for life of the premiſes ſubjected to this xr. 
nuity, without any charge thereon except a rent charge of 2000 
to his Lady, and ſome ſmall annual outgoings ; when by his kf 
anſwer he had himſelf diſcovered and admitted, that at the tins 
of granting this annuity, and prior thereto, there were ſever 
other annuities, rent charges and incumbrances of his own making, 
amounting to above 2000 J. a year on the eſtate, altho' the ſim 
did not exceed the clear yearly value of 600 J. The appellant 
had therefore very little reaſon to inſinuate any unfairneſs a 
the part of Mr. Grant or Mr. Brand, nor could his behaviour 
entitle him to the reverſal or variation of a decree obtained vit 
ſo much difficulty, by reaſon of his repeated and affected del 
That by the proviſo in the deed, the appellant was at liberty, u 
re-payment of the purchaſe money to Mr. Grant, together vit 
the arrears of the annuity, at any time after the expiration d 
four years, to have determined the ſame, and might yet do ita 
any future time on thoſe terms. This was a beneficial clauſt 
him, and manifeſted not only his own caution, but the pur 
chaſor's candour in ſettling the agreement; but inſtead of con. 
plying with this proviſo, the appellant now contends, that tit 
deed of annuity ought to be conſidered only as a ſecurity fort! 
money advanced by Mr. Grant, with intereſt at four per n 
which is contrary to the letter of the deed, as well as the intet- 
tion of the parties. That the many incumbrances on the 4 
pellant's Northamptonſhire eſtate, to upwards of three times 18 
value, prior to this annuity, had rendered it totally inſuffcn 
to pay or ſecure the annuity, or any part of it; the reſpondent 
whole dependance therefore for ſuch payment or ſecurity, F 
the continuance of the appellant s life, and the benefit reſulli 
from the decree, which, after great delay and expence, they 1 
obtained againſt him. 


After hearing counſel on this appeal, it was ORDERED © 
ADJUDGED, that the ſame ſhould be diſmiſſed, and the d 
therein complained of affirmed: And it was further obi 
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mat the appellant ſhould pay to the reſpondent the ſum of 80 J. 
for his coſts in reſpect of the (aid appeal *. LENS --" 


. 


Cyprian Taylor, on the demiſe 


of John Athyns, Eſq; 


in Error. Caſe 22. 


7 Sel ? 
© Plaintif, 
j 
Tremas Horde, Eſq; and others, Defendants ) 


26th January, 1758. 


Sel 
fe Michaelmas Term 1752, Mr. Atkyns brought an ejectment 1 Burrow 60. 


in the name of the ſaid Cyprian Taylor as plaintiff, againſt 11 2 \ 


the defendants, for the manor of Swell Inferior, otherwiſe Nether E . £99. — 
Swell, and divers meſſuages, lands, tenements, tithes and here = 25 


| 2 
ditaments in the county of Glouceſter, upon a demiſe made by MLS . 330. > 


ins on the 16th of December 1752, for the term of 15 years. 


2 


The defendants appeared and pleaded not guilty, upon which 
iſue was joined; and on the 23d of May 1753, the cauſe was 
tried at the bar of the Court of King's Bench, when a ſpecial 
verdict was found to the effect following, viz. 


That Sir Robert Atkyns the elder, being ſeiſed in fee of the 
{aid manor and premiſes, by indenture, dated the 12th of June 
1669, made between Sir Edward Atkyns, Knt. one of the Barons 
of the Exchequer, the ſaid Sir Robert Atkyns, ſon and heir ap- 
parent of Sir Edward, and Dame Mary the wife of Sir Robert, of 
the one part, and Sir Edward Carteret, Knt. and John Lowe, Gent. 
of the other part, in conſideration of a marriage thentofore had 
between Sir Robert and Dame Mary, and of her releaſing and 
acquitting a former jointure and bar of dower ; Sir Robert At- 
kyns thereby covenanted with Sir Edward Carteret and Lowe, 
their heirs and aſſigns, that Sir Edward Atkyns, and Sir Robert 
and Dame Mary his wife, ſhould before the end of Michae/mas 


ſr EIT 


* At the ſame time was heard another appeal between Lord Carberry and one 
Mr. Malin, in a cauſe of the ſame kind, which was ſupported and defended on 
the ſame grounds, and determined in the ſame manner. 


Term 


, 
| 
* 


Err — — 
— — — 


7 
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« thereof, whereof or concerning which, any ſuch defect ſhall 
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Term then next, levy a fine or fines of the premiſes in queſtion, 
which ſhould enure to the uſe of Sir Robert the elder for life, 
without impeachment of waſte ; remainder to Dame Mary for 
life, for her jointure and in bar of dower; remainder to git 
Robert Athyns the younger, ſon and heir apparent of Sir Robert 
the elder, and the heirs male of his body, on the body of Loi 
Carteret his intended wife, to be begotten; remainder to the 
right heirs of Sir Robert Atkyns the elder. And by this deed Sit 
Edward Atkyns and Sir Robert the elder covenanted with $ir 
Edward Carteret, and Lowe and their heirs, as follows, vis. 
That in caſe any defect ſhall happen in the ſaid fine and thi; 
e preſent aſſurance, or in caſe there ſhall not be ſome good con- 
te veyance in law made according to the intent of theſe preſent; 
«* ſo that by reaſon of ſuch defect or failure of ſuch conveyance 
e and aſſurance in law, the ſaid manor and premiſes, or any part 
9 or parcel of them, ſhall not, before the zoth day of November 
«© now next enſuing, be ſufficiently conveyed according to the in- 
« tent of theſe preſents ; that then they the ſaid Sir Edward Car- 
1 teret and Jobn Lowe, and their heirs, and all and every other 
5 perſon and perſons and their heirs, ſtanding or being ſeiſed, or 
*© which ſhall ſtand or be ſeiſed of and in the ſaid manor and 
* premiſes, ſhall and will, from time to time, and at all times 
* from thenceforth for ever, ſtand and be ſeiſed of and in the 
«© ſaid manor and premiſes, or ſo much and ſuch part and parts 


* happen to be, to the uſes, behoofs, intents and purpoſes here- 
*in before declared, limited and contained, according to the 
* true intent and meaning of theſe preſents, and to none other 
* uſe, intent or purpoſe whatſoever.” | 


By indentures of leaſe and releaſe, dated the 11th and 12th of 
June 1669, (and by way of diſtinction called the Greater Dees) 
between Sir Edward Atkyns, Sir Robert the elder, and Dame 
Mary his wife, Philip Sheppard, Sir Clement Farnham, and Fi- 
ward Athyns, Eſq; ſecond fon of Sir Edward, of the firlt part; 
Sir George Carteret, Sir Edward Carteret, Fohn Lowe, Eqdwart | 
Montagu, Eſq; (called Lord Hinchingbrok) Sir Philip Carteret 
and Edward Swift, Eſq; of the ſecond part; and Sir Robert At- 
kyns the younger, and Lovis Carteret, of the third part ; in con- 
ſideration of a marriage thentofore had between Sir Robert tht 


elder and Dame Mary, and of an intended marriage between dir 
8 | Robert 
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Robert the younger and the ſaid Lovis Carteret, and of 6500 /. 
iid to Sir Robert the elder as her marriage portion, and for a 
proviſion for Dame Mary, in nature of a jointure, and in bar of 
gower; and alſo for a like provifion for the ſaid Lovrs Carteret, and 
vr ſettling all the manors, lands and hereditaments thereby con- 
eyed, to the ſeveral and reſpeCtive uſes, upon the truſts, to the 
"tents and purpoſes, and with, under and ſubject to the pro- 
viſoes, declarations, limitations and agreements therein after con- 
tained ; the ſaid Sir Edward Atkyns and Sir Robert the elder, 
granted, releaſed and confirmed to Sir Edward Carteret, and 
Lowe, and their heirs, the premiſes in queſtion, and ſeveral 
other manors, lands and hereditaments therein mentioned; and 
Gir Clement Farnham, Edward Atkyns and Philip Sheppard, by 
the dire&ion of Sir Robert the elder, granted, releaſed and con- 
firmed * Edward Carteret and Lowe, and their heirs, ſeveral 
other eſtates : As to the premiſes in queſtion, to the uſe of Sir 


remainder, as to the ſaid premiſes, except timber trees, to Dame 
Mary for life, for her jointure and in bar of dower ; remainder 
to Sir Robert the younger, and the heirs male of his body by the 
ſaid Lovis Carteret; remainder to the right heirs of Sir Robert 
the elder. And ſeveral other parts of the eſtates were thereby 
limited to Sir Robert the younger for life; remainder to truſ- 
tees to preſerve contingent remainders; remainder to Lovis 
Carteret for life, for her jointure and in bar of dower; and then 
to the iſſue of the intended marriage, in ſtrict ſettlement. And 


in this indenture was contained a proviſo in the following 
words: 


* the ſaid Sir Robert Athyns the father, the ſaid Sir Robert At- 
hn, the ſon, and the ſaid Lovis Carteret reſpectively, when 
© they are or ſhall be reſpectively ſeiſed in poſſeſſion of the free- 
hold of ſuch of the premiſes, as, by virtue of and according 
to the limitations aforeſaid, are reſpectively limited to them 
* for their reſpective lives, by their reſpective deed or deeds in 


** ctedible witneſſes, to make any leaſe or deiniſe, leaſes or de- 
**miſes, of all or any of the ſaid premiſes, whereof they ſhall be 
'b reſpectively ſeiſed in poſſeſſion for life as aforeſaid (except 
* of the capital meſſuage of Sapperton aforeſaid, and the lodge 


| Robert Atkyns the elder for life, without impeachment of waſte; 


* Provided always, that it ſhall and may be lawful to and for 


7 Writing, ſealed and delivered in the preſence of two or more 


Vol. V. 38 . 


. 
” 
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| 
| 
| 


queſtion unto, or to the uſe of any woman or women he [houll 
marry, for life, for her or their jointure or jointures ; and a like 


And Sir Robert the father covenanted, that he and Dame May 


| —And after reciting, that Sir Clement Farnham and Edwari 


ſhould ſtand poſſeſſed of the premiſes compriſed in the ſaid terms 


and Dame Mary his wife, and n Lowe. The ſecond (vic 
the leaſe for a year) by Sir Edward Arkyns, Sir Robert the fi 
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© in Pinbury Park aforeſaid) unto any perſon or perſons, for one. 
* two, or three lives, in poſſeſſion, reverſion or remainder, 9 
* for any time or term of years in poſſeſſion, reverſion, or &. 
© mainder, to end or determine upon the death of one, two, or 
* three perſons, or for the term of one and twenty years, abſo. 
« lute ; ſo as there be not in the reſpeCtive premiſes, or any part 
e thereof, any eſtate exceeding the term or time of three lives 
* or one and twenty years in being at the ſame time, and ſo x 
e ſuch reſpective leaſes be not made without impeachment of 
e waſte; and ſo as the uſual rents of ſuch of the premiſes te. 
* ſpectively, as ſhall be ſo leaſed or demiſed upon fines, and the 
e beſt rents that can be reaſonably gotten for ſuch of the pre. | 
% miſes reſpectively, as ſhall be ſo leaſed or demiſed without | 
* fines, be reſpectively reſerved upon every ſach reſpective leak 
or leaſes, demiſe or demiſes, to be payable during the reſpec. 
* tive terms, in the ſaid reſpective leaſes or demiſes to be con- 
* tained, any thing herein before contained to the contrary not- 
„ withſtanding.” x Os 


And by this deed a power was given to Sir Robert Athyns the 
father, after the death of Dame Mary, to limit the premiſes in 


power to Sir Robert the ſon, after the death of Lovis Carteret,— 
would levy a fine of all the premiſes, to the ſeveral uſes aforeſaid. 


Arkyns were poſſeſſed of the premiſes in queſtion, or feverl 
parts thereof, for ſeveral terms of years then in being, in truſ 
for Sir Robert the father; it was declared and agreed by I 
Robert the father, that Sir Clement Farnham and Edward Atty 


during the reſidue thereof, upon truſt, and to the uſe and be- 
nefit of the perſon and perſons to whom the premiſes, by virtue 
of the limitations therein before mentioned, ſhould belong. 


The jury further found, that the firſt of the ſaid indentures u 
executed by Sir Edward Atkyns, Sir Robert Athkyns the father, 


ther, Philip Sheppard, Sir Clement Farnham, and e 
| ' 1. 
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y, Eſq; and the releaſe by Sir Edward Atkyns, Sir Robert the CET 
father, Dame Mary his wife, Sir Clement Farnham, Eduard 
Atkyns, Eſq; Sir George Carteret, Sir Philip Carteret, Edward 

Swift, Gir Robert the ſon, and Lovis Carteret; and that the 

leaſe for a year was executed before the releaſe. | 


That in Trinity Term 166g a fine was levied, wherein Sir 
Eduard Carteret and Lowe were plaintiffs, and Sir Edward 
Athyns, Sir Robert the father, and Dame Mary his wife, defor- 
ciants, of the premiſes in queſtion and other lands. That on the 
6th of July 1669, Sir Robert Atiyns the ſon married Loves 
Carteret. And that Dame Mary, the wife of Sir Robert the 
father, died on the 2d of March 1680. 


That Sir Robert the father, being ſeiſed of the premiſes in 
queſtion, as of freehold for the term of his natural life, with- 
out impeachment of waſte, on the 26th of April 1681, duly exe- 
cuted an indenture under his hand and ſeal, atteſted by three 
witneſſes, between himſelf of the one part, and Sir Robert Dacres, 
Jobn Dacres, and Ann Dacres their ſiſter, of the other part; 
whereby, reciting the indenture of releaſe of the 12th of Fune 
1669, and his power therein reſerved of making a ſettlement of 
the premiſes in queſtion on a future wife; in conſideration of a 
then intended marriage between him and the ſaid Ann, and of 
her marriage portion, Sir Robert the father, in purſuance of his 
laid power, limited the ſaid premiſes to the ſaid Ann Dacres for 
her life, for her jointure and in bar of dower ; and thereby cove- 
nanted with Sir Robert Dacres and John Dacres, that he had 
not releaſed, extinguiſhed, or made void the ſaid power. 


That Sir Robert Athyns the father, on the 28th of April, 
1681, married the ſaid Ann Dacres. 


% 


That Sir Robert the father, being ſeiſed of the premiſes in 
Queſtion, as of freehold for life, without impeachment of waſte, 
by indenture, under his hand and ſeal, atteſted by three wit- 
neſſes, dated the ziſt of May 1698, between himſelf of the one 
part, Thomas Dacres, Eſq; eldeſt ſon and heir apparent of Sir 
Robert Dacres, and Robert Dacres and Jobn Dacres, younger 
lons of the ſaid Sir Robert, of the other part; reciting the in- 
denture of releaſe of the 12th of June, 1669, and the power 
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— of leaſing thereby reſerved ; Sir Robert Atkyns the father, in 
3 conſideration of the rent reſerved by this deed, and in purſuance 
of the ſaid power, and. by virtue thereof and of all and eren 
power and authority whatſoever, demiſed, leaſed, granted and 
to farm let, to the ſaid Thomas, Robert and John Dacres, and 
their aſſigns, the premiſes in queſtion, for and during the nz. 
tural lives of them the ſaid Thomas Dacres, Robert Dacre; and 
Jobn Dacres, and the life of the longer liver of them; yielding 
and paying therefore during the ſaid term, to the (aid Sir Nobert 
Atkyns (party thereto) and after his deceaſe, to ſuch perſon or 
perſons reſpectively, to whom the ſaid manor, and premiſes were 
limited, according to their reſpective eſtates and titles, the yer. 
ly rent of 360 J. at Michaelmas and Lady-day, by even and equi 
portions. And in this leaſe was contained the following clauſ, 
viz. ©** The true intent and meaning of this eſtate, or term for 
« lives, ſo hereby granted and made to the ſaid Thomas Dacre, 
Robert Dacres and Jobn Dacres, and the ſurvivor of them, 
e being to preſerve the ſaid remainder ſo limited in the premiſes a 
ce by the ſaid recited indenture, to the right heirs of the ſaid Si 
Robert Atkyns, party to theſe preſents, and to ſuch perſon 
« perſons to whom the ſaid Sir Robert Atkyns, party to thel 
«« preſents, ſhall any way diſpoſe of the ſame, from being bai 
e by any recovery to be ſuffered, or by any other act to ben 

« tempted or done for the barring of the ſame,” 


| That John Dacres alone executed a letter of attorney under 
| his hand and ſeal, dated the 8th of June 1698, reciting the ſad 
| leaſe, and impowering Thomas Barker to take liver ry of the pr⸗ 
miſes from the ſaid Sir Robert Athyns the father, for himſelf, and 
for the ſaid Thomas and Robert Dacres, and every of them, in thel 
names, and for their uſe, according to the purport and tri 


— —_ . 
— —vBW. DB 2 


meaning of the ſaid recited indenture, and to enter and tilt a 
poſſeſſion of the ſaid premiſes, to the uſe of them, and eve!) = :. 
them; he the ſaid John Dacres allowing of all and every the# » 
and acts ſo done by the ſaid attorney, to be as effectual and fu ” 
ficient in law, as if he had been perſonally preſent, and h of 
done the ſame. That Sir Robert Artkyns the father, being the 


ſeiſed and in poſſeſſion as aforeſaid, did in his own perſon Gel 
ver ſeiſin and poſſeſſion of the ſaid premiſes unto the faid Tn 
Barker, to the uſe of the ſaid Thomas, Robert and John Dau 


and of every of them, and of the ſurvivor of them, as by aol 
I dorlemi 
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Jorſement on the ſaid letter of attorney ſet out in the verdict ap- 


Pe 


cres, An 
either of them, were never in poſſeſſion of the premiſes in queſ- 


tion, otherwiſe than by the ſaid livery and ſeiſin fo given by the 
aid Sir Robert Atłyns the father, as aforeſaid; and that they or 
either of them did not receive or pay any rent for or in reſpect 

of the ſaid premiſes, and that the ſaid leaſe was not found in 


the cuſtody of Thomas Dacres, the ſurviving leſſee, at the time 
of his death. | 


That Sir Robert Athyns the father, being ſo ſeiſed of the laid 
premiſes, and of the remainder and reverſion thereof as aforeſaid, 


witneſſes, and thereby, amongſt other things, gave and deviſed in 
the following words: *I give and confirm unto my ſaid wife 
Dame Ann Atkyns, all thoſe lands, tenements and heredita- 
ments in Lower Swell aforeſaid, which were ſettled upon her 


give and deviſe to her for term of her life, my manor of Lower 
* Swell, and all the reſt of my lands, tenements and heredita- 
ments whatſoever. in Lower Swell aforeſaid, for term of her 
life, as an addition to her jointure: And whereas I am ſeiſed 
' of the remainder and reverſion in fee of the ſaid manor of 
Lower Swell, and of the reſt of the ſaid lands, tenements and 
hereditaments in Lower Swell ſo ſettled, and by this my will 
"given and confirmed to my ſaid wife for her life; which re- 
mainder or reverſion, after the death of my wife, is alſo fur- 
ther expectant upon an eſtate in the ſaid manor and lands in 
ſpecial tail, ſettled upon my ſon Sir Robert Athyns upon his 
marriage, by deed, dated 12th Fune 1669, and upon his 
ſons by his now wife, and no other wife: And whereas 1 
have made a leaſe, dated the 8th day of June, in the year of 
our Lord 1698, executed by livery and ſeiſin to Thomas Da- 


of the ſaid Thomas, Robert and John Dacres, and the life of 
the longer liver of them (according to a power I reſerved to 


ay ſaid fon Sir Robert Atkyns): Now | give and deviſe the 
* remainder or reverſion, and the benefit of the truſt of the 
ud leaſe for lives , to my grandſon John Tracy, the now younger, 
Vol. V. 31 « and 


ared. But the jury found, that Thomas Dacres, Robert Da- 
d John Dacres, the leſſees named in the ſaid leaſe, or 


made his will, dated the 27th of May, 1708, atteſted by four 


for her jointure before our marriage; and I hereby further 


crer, Eſq; and to Robert and Fobn Dacres, Gent. for the lives 


myſelf, upon the ſaid ſettlement made upon the marriage of 


* 
— 
we 
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„ ſituate, lying and being in or near Curfttor's Alley in Hi. 
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« age ſecond ſon living 6f my ſon- in-law ID Gor 7 racy of Stan. 
% ay in the ſaid county of Glouceſter, ; by my day ghter 


Ann Tracy his wife, and to the heirs male of the body of my 
<« ſaid grandſon, by him to be begotten. And if my {aid grang. 
% ſon happen to die without iſſue male, then I give and deviſe 
* the ſaid remainder or reverſion to the next younger ſon of the 
« ſaid Jobn Tracy, my ſon-in-law, called Ferdinando Tracy, and 
t to the heirs male of the body of the ſaid Ferdinando; and for 
«6 default of ſuch iſſue, then I give and deviſe the ſaid remain. 
„ der or reverſion to the next younger ſon my ſaid ſon. in- 
law fohn Tracy may happen to have by my ſaid daughter, 
„and to the heirs male of the body of ſuch next younger fon: 
On condition of their reſpectively taking and uſing the fr. 
„% name of Atkyns: And to the ſame perſons, and in ſuch order, 
„ one after the other, with the like limitations of eſtate, and 
„upon the ſame or like condition, I do further give and devik 
4 all my houſes and all my lands, tenements and hereditaments, 


4 born, within the city of London, or the ſuburbs thereof, ot 
„within the County of Mzddleſex, or in either of them.“ Ai 
then reciting, that the reverſion or remainder of his mann 


| 
and lands in Sapperton aforeſaid, and of the advowſon of tit : 
church of Sapperton, and of and in his manor of Pin, e 
and of the lands thereto belonging, as alſo of Pixbury Pai ti 
was in him and his heirs; and alſo of the Seven Huni Ml ©: 
of Cirenceſter, and of the Hun dred of Brfley, all in the ſaid count] BN hi 
of Glouceſter, he deviſed the fame in lilce manner, and then gos 
on, „I having alſo made a leaſe for lives of the faid manors d 
« Sapperton and Pinbury, and of the faid advowſon of Sapprri Bl an 
sand of the ſaid Pinbury Park, and of all the ſaid feveral Hu j 


„ dreds, the better to preſerve and fupport the remainders 1 
« reverfions from being cut off or barred by any recovery; 1 
„if my ſaid younger grandſons happen to die without ii 
% male, then I give and deviſe the fame reverſions and ien 1 
« ders to my nephew Richard Atkyns, eldeſt fon of my ® 
<< brother Sir Edward Athyns deceaſed, and to his heirs. 


The jury found, that Jobn Tracy the deviſee in the 
and John Atkyns the leſſor of the plaintiff was the ® 
perſon. 


U 
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1799, ſeiſed of the premiſes ; upon whoſe death, Dame Ann his 
vidow entered thereon, claiming the ſame for het life for her 
jointure, under the indenture of the 26th of April 1681, and 
was in poſſeſſion. | 


That by indenture tripartite, dated the 18th of May 1710, 
and made between Richard Atiyns, Big; eldeſt ſon and executor 
of Sir Edward Atkyns, of the fitſt part, Joſeph Walker of the 
ſecond part, and Sir Robert Atkyns of the third part, reciting 
the indenture of releaſe of the 12th of June 1669, and that it 
was therein mentioned, that Sir Clement Farnham and Edward 
Athns were poſſeſſed of ſeveral terms of years in the premiſes 
in queſtion; and that they were to ſtand poſſeſſed thereof, in 
truſt for ſuch perſon and perſons to whom the ſame were limit- 
ed by the ſaid indenture ; and feciting, that Sir Robert Athyns 
claimed the premiſes by and under the ſaid indenture, that Sir 


him and was alſo dead, having made his will, and thereof 
appointed the ſaid Richard Atkyns executor, which he had 
proved ; the (aid Richard Athyns, at the inſtance and requeſt of 
vir Robert, teſtified by his executing the faid indenture, and in 
confideration of 5 s. aſſigned the premiſes in queſtion to Walker, 
his executors, adminiſtrators and afligns, for the refidue of the 
ſad terms, in truſt for Sir Robert Atkyns and the heirs male of 
dis body, by Lovis his wife. 


That Dame Ann being ſo in poſſeſſion, in Trinity Term 1710, 


an ejectment was brought in the Common Pleas by John Phil- 


jt, on the feveral demiſes of Sir Robert Atkyns and Foſeph 
Malter againſt her, and the tenants in poſſeſſion, for the reco- 
very of the premiſes in queſtion, and the ſame was tried at the bar 
of the Court of Common Pleas in Michaelmas Term following, 
and both the indentures of the 12th of Fane, 1669, were given 
in evidence on that trial, but the aſſignment of the 18th of 
May, 1710, was not given in evidence; when a verdict was 
found for the plaintiff, and judgment entered up accordingly. 


That ſoon after the faid judgment ſo obtained, and during the 
life of Dame Ann, Sir Robert Athyns the ſon entered into, and was 
iu poſſeſſion of the premiſes in queſtion,; and that John Philips, the 
4 | plaintiff 


Clement Farnham was dead, and Sir Edward Atkyns ſurvived 


255 


That Sir Robert Athyns the father, died on the gth of February 9 
1758. 


1 — 
= « 4 


—ä — * 
5 — 


rr ee ns > _ 
— — * I EN Bs” — S 
= 
% 


-- 


”. oo Ou TT Oey . AN —” ww_-— ha 
- — — ” wo 4 x 
- 


Sir Robert Athyns the ſon, then in poſſeſſion thereof. 


the ſaid Ear/ tenant, and Sir Robert Atkyns vouchee, which it 
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plaintiff in the ſaid ejectment, by deed poll, dated the 1 ſt of J 
nuary, 17 10, ſurrendered the terms for years of the premiſe, i 


That Sir Robert the ſon, being ſo in poſſeſſion during the 
lifetime of Dame Ann, by indenture tripartite, dated the 17th 
of January, 1710, between himſelf of the firſt part, James Ew! 
of the ſecond part, and John Holmden of Lincoln's Inn, Gent, d 
the third part, for docking, barring and deſtroying all eſt, 
tail, uſe and uſes, reverſions and remainders, created or limited 
of the premiſes in queſtion, and for veſting and ſettling u 
eſtate in fee ſimple therein to Sir Robert Athyns ; Sir Robert 
granted, bargained, ſold, enfeoffed and confirmed, unto the faid 
James Earl, his heirs and aſſigns, the premiſes in queſtion, to 
hold to, and to the uſe of the ſaid James Earl, his heirs and 
aſſigns, to the intent and purpoſe that the ſaid James Ear! might 
become perfect tenant of the freehold of the ſame premiſes, in 
order to the ſuffering a common recovery in Hilary Term the 
next, wherein the ſaid Jobn Holmden was to be demandait, 


was thereby declared ſhould enure to the uſe of Sir Robert 
Atkyns, his heirs and aſſigns; and Sir Robert Athyns did thereby 
conſtitute Edward Carter and Jobn Long ford his attornies or 
attorney, either jointly or ſeverally, to enter on the premiſes, WW » 
and take poſſeſſion and ſeifin thereof, and to deliver poſſefio n 
and ſeiſin thereof to the ſaid James Earl, his heirs and aflign, e. 
according to the purport and true meaning of the ſaid inden- Wl t: 
ture. That on the 2oth of Fanuary, 1710, livery: and ſciſin of o 
the premiſes was given to the ſaid James Earl by the ſaid E.. p 
ward Carter, by virtue of the warrant of attorney contained u 


the ſaid indenture. That a recovery was ſuffered in Hi n 


Term gth Ann, of the premiſes in queſtion, wherein: the my pl 
John Holmden was demandant, the ſaid Fames Earl tenant, and 
Sir Robert Atkyns and Lovis his wife vouchees. And that the 
ſaid recovery was proſecuted, had and executed, to the ſeveral . 
uſes in the ſaid indenture of feoffment mentioned. _ th; 


That Sir Robert Atkyns continued in poſſeſſion of the pit I 
miſes in queſtion, until the gth of November, 1711, when be jt 
died, without iſſue male of his body by the ſaid Lovis his wife, Wc: 
who ſurvived him. - E 


That 
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That Dame Ann Atkyns, in Hilary Term 1711, brought an 
cjeament in the King's Bench, in the name of Jobn Miles as 
plaintiff, on the ſeveral demiſes of herſelf and the ſaid Thomas 
Dacres, the ſurviving leſſee, in the indenture of the 31ſt of May, 
1698, againſt Robert At&yns, Eſq; and his tenants ; and the ſeveral 
gemiſes laid in the declaration, were mentioned to be made upon 
the 14th day of February, in the 8th year of Queen Ann; and 
upon a trial at bar in the Court of King's Bench, a verdict was 
given for the plaintiff, and judgment entered thereon, 


That Dame Ann, immediately after this judgment, entered 
and took poſſeſſion of the premiſes in queſtion, and continued in 
poſſeſſion thereof till the gth of October, 1712, when ſhe died. 
And that ſoon after the death of Dame Ann, Robert Athyns, 
Eſq; who was the nephew and heir at law of Sir Robert Athyns, 
the ſon, entered into the premiſes in queſtion, and continued in 
poſſeſſion till his death, which happened on the 16th of March, 
1753 That John Dacres, one of the leſſees in the indenture 
of the 31ſt of May, 1698, died in the year 1705; Robert Dacres, 
another of the ſaid leſſees, died in the year 1706; and that Tho- 
mas Dacres ſurvived both Fohn and Robert, and died the 23d of 


July, 1752. 


That John Atkyns, the leſſor of the plaintiff, never was in 
poſſeſſion of the premiſes in queſtion, or any part thereof, or in 
receipt of the rents and profits thereof, or any part thereof, or 
entered thereon, till the 15th of December, 1752, when he en- 
tered upon the ſame, claiming as deviſee under and by virtue 
of the will of Sir Robert Atkyns the father, and demiſed to the 
preſent plaintiff for a term of 15 years, from the 16th of the ſaid 
December ; and upon this caſe the jury ſubmitted to the judg- 
ment of the court, whether the verdict ought to be for the 
plaintiff or defendants. 


This verdi& was argued four ſeveral times in the Court of 
King's Bench, and upon the arguments the plaintiff inſiſted, 
that the leafing and jointuring powers did exiſt at the time 
hen they were executed by Sir Robert Actyns the father; that 
hole powers were well executed by him, and that the leaſe and 
ſointure which he made purſuant to thoſe powers, were an im- 
ſeliment to Sir Robert Atkyns the ſon's ſuffering the common 

Vor, V. 3 U recovery, 
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recovery, and conſequently that the remainder or reverſion in fee 
deviſed by the will of Sir Robert the father, to the leſſor of the 
plaintiff, was not barred by the recovery ſuffered by Sir Robert 
the ſon. For the defendants it was infiſted, that the leaſing and 
jointuring powers did not exiſt at the time when they were exe. 
cuted by Sir Robert Atkyns the father; for that the deed of co- 
venants of the 12th of June, 1669, was executed ſubſequent ty 
the releaſe of that date, and thereby, and by the fine levied 
thereupon, thoſe powers were extinguiſhed. But if the jointur. 
ing power did then exiſt, and was well executed, yet that the 
jointure made to Dame Ann, the ſecond wife of Sir Robert 
Atkyns the father, was no impediment. to Sir Robert the ſon's 
ſuffering the recovery; becauſe, when he entered after his fi- 
ther's death, he became ſeiſed of an eſtate tail executed in poſſe{- 
ſion, or he became poſſeſſed of the premiſes ; and in either caſe, 
the feoffment made by him to James Ear/ was a valid feoffment, 


and paſſed the freehold ; and that if the leaſing power did then f 
exiſt, yet it was not well executed, becauſe the leaſe extended to f 
things out of which no rent could be reſerved, as tythes, rents E 
reſerved upon leaſes, and to lands then in the poſſeſſion. and oc- WW: 
cupation of ſeveral perſons : Whereas the terms of the power re 
were, that there ſhould be but one leaſe in being at one time; be 
and for that it was uncertain whether the rent reſerved was the in 
beſt rent, and the rent was not payable during the term, and ſec 
there was no remedy for it; and for that the leaſe was made for 
no other purpoſe, than to reſtrain the tenant in tail from ſuffer- | 
ing a common recovery. | you 

fal 
Upon theſe arguments the court were of opinion, that all th: con 


deeds and the fine mult be taken as one tranſaction, and the ſame 
to all intents and purpoſes, as if expreſſed in one inſtrument: 
That the jointuring and leaſing powers were well created and 
ſubſiſting powers, and that the jointuring power was well exe- 
cuted : That there was no good tenant to the precipe in the re 
covery, and therefore that the recovery was void: But the court 
were unanimouſly of opinion, that the leaſe to Thomas, Roben 
and John Dacres, was not a good execution of the leaſing poet 
but that the leaſe was abſolutely void; and that the leſſor of i 
plaintiff's right of entry, accruing on the death of Dame A 
in 1712, his remedy by ejectment was barred by the ſtatule“ 
limitations, and thereupon gave judgment for the defendant 


Ti 


7 
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To reverſe this judgment, the leſſor of the plaintiff brought a 
writ of error in Parliament; and on his behalf it was ſaid, that 
the principal queſtions upon this ſpecial verdi& concerned the 
right and the remedy, As to the right, whether the common 
recovery ſuffered by Sir Robert Atkyns the younger, was ſub- 
ſtantial ly good ? And as to the remedy, whether the proceeding 
in ejectment was barred by the ſtatute of limitations ? 


1. As to the right, it would depend upon the validity of the 


frechold, in the recovery ſuffered by Sir Robert Atkyns the 
younger. If he was, then the uſe in fee limited to Sir Robert 
the father, ſubject to the eſtate tail of Sir Robert the ſon, was 
barred, and conſequently the reverſion, out of which the deviſe 
to the leſſor of the plaintiff, by the will of the father, was intend- 
ed to take effect, was gone, If he was not a good tenant of the 
frechold, then, the recovery being void, the right of the leſſor of 
the plaintiff muſt ſtand uncontroverted. Now to ſhew that John 
Earl took no eſtate by the feoffment which could make him a 
ſufficient tenant of the freehold to anſwer the writ in a common 
recovery, it would be material to conſider, 1ſt, Whether Sir Ros 
bert Atkyns was tenant in tail in poſſeſſion ? And 2dly, Suppoſ- 
ing him to be only tenant in tail in remainder, whether his 


ſeoffment conveyed the freehold to 7h Earl by diſſeiſin? 


As to the firſt of theſe queſtions, if Sir Robert Atkyns the 
younger, had been tenant in tail in poſſeſſion, his bargain and 
lale, his leaſe and releaſe, his fine or his feoffment, would have 
conveyed a baſe fee, and operating by way of diſcontinuance, 
voidable either by the entry or action of the iſſue in tail, or re- 
mander man, as the caſe might require, would have made the 
diſcontinuee a ſufficient tenant of the freehold: But Dame 
Ann Athyns the jointreſs, was ſeiſed of the freehold for life at 
the time of making the feoffment, and never joined in convey- 
ing an eſtate to the feoffee: The feoffment therefore, being only 
the act of tenant in tail in remainder, muſt either paſs an eſtate 


by diſſeiün, or was abſolutely void. To this however it is ob- 


jected, that Sir Robert Athyns the younger was tenant in tail in 
polleſſion, becauſe Dame Ann had no precedent eſtate for life, 
by Way of valid and effectual jointure. The greater deed con- 
ancd the powers for making jointures and leaſes : The Jer deed 


Was 


common recovery, whether Joh Earl was a good tenant of the 
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deed contains the marriage ſettlement itſelf, and compriſes othe 
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was executed ſubſequent to the greater deed, and took no notice 
of them : By conſequence, the fine levied after both, in Trinity 
Term 1669, being levied between the ſame parties, and of the 
ſame premiſes, extinguiſhed the powers; and if the power of 
making jointures was extinguiſhed, the execution of that powe 
by the jointure- made to Dame Ann, the ſecond wife of Sir N. 
bert Atkyns the elder, was null and void. — But there is a y 
eaſy anſwer to this objection: For the verdict has not found 
which of the two deeds was firſt executed. The internal en. 
dence ariſing from the deeds themſelves, ſpeaks the whole to h 
one tranſaction, flowing from one agreement previous to the my. 
riage of Sir Robert Athyns the younger with Lovis Carterg, 
both bear the ſame date, and are equally conſiſtent. The I 
deed contains covenants with the truſtees, relative to nothing but 

thoſe lands which Dame Mary, the firſt wife of Sir Robert Athy 
the elder, agreed to accept in lieu of her jointure, and was pro 
bably put into her hands in the nature of a counterpart of f 
much of the ſettlement as concerned her joĩinture. The greatr 


eſtates as well as the lands in queſtion, which are actually cos. 
veyed to the truſtees. Both deeds contain covenants to leu: 
fine to the uſes in each: And one fine was levied which mul 
be referred to the greater deed, becauſe it was levied of all the 
eſtates in that deed, and not confined merely to the lands com. 
priſed in the leſſer deed : And it would be to the laſt degree ab- 
ſurd to ſuppoſe, that the parties intended to extinguiſh tit 
powers, the very moment in which they were created. On tlt 
trial of the ejectment brought by Sir Robert Atkyns, agil 
Dame Ann, the ſecond jointreſs, at the bar of the Comm 
Pleas in 1710, when the jury took upon them to find a gener 
verdict, Lord Chief Juſtice Trevor, and Mr. Juſtice Tracy, en 
ſtrongly of opinion, that the two deeds muſt be conſtrued t- 
gether as one entire declaration of the uſes : And Lord Trew 
ſaid, he would make an hundred ſuppoſitions, rather than pit 
ſume the contrary. 


But ſuppoſing that Sir Robert Atkyns the younger Was oa 
tenant in tail in remainder, then whether his feoffment conveſel 
the freehold to John Earl, ſo as to make him a good tenant 
the precipe by diſſeiſin, depended, 1. on his entry, 2. on bi 

feoffment: And it was inſiſted by the plaintiff in error, that , 
2 


bn 
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his entry he gained no freehold; by his feoffment he conveyed ne? 
no eſtate, For as to his entry, it was made in 1710, under a 
miſtaken judgment in ejectment, recovered againſt Dame Aun 
Athyns the jointreſs, by Sir Robert Athyns as tenant in tail in 
poſſeſſion. In Eafter Term 1712, the jointreſs recovered poſ- 
ion again in ejectment, by which ſecond judgment his title 
was difaffirmed ; and the deeds, by which that title muſt be 
judged of, being expreſily found upon this record, it was plain, 
that the firſt judgment was wrong, and that his entry was now 
to be conſidered as the mere act of tenant in tail in remainder, 
By that judgment in his own ejectment, he could recover no- 
thing but the term. The point of the action is, that the plain- 
tif may gain poſſeſſion under his term. The poſſeſſion of the 
lefſee being that of the leſſor, the way in which it always ope- 
ates to the leflor's benefit is, that by obtaining judgment for the 
poſſeſſion of his ſuppoſed tenant, he is enabled to enter; and 
having entered, the poſſeſſion unites with any preſent freehold 
in himſelf, whether it be a particular eſtate, or an eſtate in fee, 
according to his right. But in this caſe Sir Robert Attyns had 
no preſent eſtate of freehold in himſelf, he gained only a bare 
poſſefſion, and the freehold ſtill remained in judgment of law in 
the jointreſs, who had the right to it, The entry of Sir Robert 
Atkyns under the judgment, muſt be a lawful entry; whether 
the Sheriff executes the writ and gives poſſeſſion, or whether 
the party is his own officer, and executes it for himſelf by tak- 
ing poſſeſſion, it has been held, that the entry is equally lawful 
neither method, if it purſues the judgment. But his poſſeſſion 
being recovered without title, no holding oyer could gain the 
Ireehold ; and his entry being lawful, no holding over, though 
Wrongful, could create a diſſeiſin, or change the cauſe of his 
poſſeſſion, as hath often been determined in the caſe of tenant by 
ſuferance: So that his conveyances were abſolutely void, he 
bearing no eſtate on which a releaſe would operate by way of en- 
largement, and there being no privity between him and the 
ner of the freehold. —And as to his feoffment, it might be 
conſidered in two lights: 1. As a conveyance operating either 
1 right or by wrong. 2. As a conveyance executed with the 
ticular intent of making a tenant to the precipe in a common 
"overy. As a conveyance generally, it is not pretended that 
teculd operate by right; it can only then be conſtrued to con- 
a freehoid by wrong, But it is a neceſſary conſequence of 


Vor. . | 3 » 4 | the 
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the reaſoning upon Sir Robert's entry, that his feoffment vn 
abſolutely void : For where the true owner of the freehold i 
actually expelled, by the tortious entry of the diſſeiſor taking 
violent poſſeſſion of the land, that diſſeiſor has gained an eſtat 
of freehold and fee, which will paſs by a bare livery upon his 
feoffment. His force gained him an eſtate by wrong ; and his 
feoffment will convey it. But in this caſe, the entry and poſſeſ. 
ſion being lawful ſo long as the judgment was in force, the only 
wrongful act from which a diſſeiſin could be inferred, wy 
the feoffment. The giving livery upon that feoffment, not ſol. 
lowed by any poſſeſſion of the feoffee, could never make a dif. 
ſeiſin in the ſtrict, original and legal ſenſe. It would be a (if. 
ſeiſin merely at the election of the rightful owner of the free. 
hold, and for the ſake of his remedy. If it was the act of hi; 
tenant for years, and the wrongful feoffee was put into poſle(- 
ſion, the true owner might either accept his rent, and treat hin 
as an under tenant and aſſignee of the term, or he might mais. 
| | tain an aſſize and recover the freehold. If the wrongful feoffir 
| continued in poſſeſſion by colluſion with his feoffee, as in the 

preſent caſe, the true owner was under no neceſſit y to then 
tice of the feoffment; he was not bound to conſider his own 
| tenant as a diſſeiſor, and himſelf as out of poſſeſſion ; but fil 
l had it in his election either to accept his rent, diſtrain, 2nd 
bring an action for it, or to proceed in a real action for recover 
of the freehold, as in caſe of a forfeiture. Thus the feoffment 
of tenant for years, or tenant by ſufferance, would make a di 
ſeiſin for the benefit of his leſſor, in reſpect of that remedy whicl 
the leflor might ele& to take; but eſtates in remainder coul 
not be diſplaced without a tortious entry, and as to ſuch remalt- 
ders, the feoffment was abſolutely void in law. —But 2. A! 
conveyance executed with the particular intent of making a& 
nant to the precipe in a common recovery, it has never yet ber 
determined, that the feoffment of a tenant for years, being all 
tenant in tail in remainder, perfected by livery upon the land 
under colour of a lawful poſſeſſion, eo animo to make a tenant 0 
the freehold in a common recovery, will be ſufficient to ſup 
port the judgment in that recovery, and enable him to ba! 1 
own and the ſubſequent eſtates. If it will, then a tenant ! 
| tail in remainder may ſuffer a recovery in every inſtance, a5 fre 
ö ly as a tenant in tail in poſſeſſion, not only without the ® 


currence of the immediate owner of the freehold, by his Jo# 
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ing in it as an eſſential party, or ſurrendering his eſtate, but ven 
vithout aſking his conſent, or giving him any notice. By col- Gay 
uon with a tenant for years, by ſecret practices to take ad- 

vantage of a vacant poſſeſſion, when the tenant of the freehold 

is abſent from his houſe or land, he may execute a feoffment, 

and then ſuffer a common recovery to anticipate that right, 

which the law has wiſely and juſtly poſtponed, till he ſhall chance 

to ſucceed in the order of the entail. If this method of ſuf- 

fering recoveries be once eſtabliſhed as legal, the eldeſt ſons of 

the firſt families in England, who are tenants in tail in remain- 

ter, expectant on the eſtate for life of the father, may diſpoſe 

of the inheritance of their eſtates? at the age of 21, againſt 

the conſent, and in ſpite of the authority, or the freehold of 

their parents: But it is plainly contrary to the grounds of law. 
Conveyances to make a tenant to the precipe in a common re- 

covery, are conſidered as mere inſtruments to make parties in a 

fictitious action, to ſerve the purpoſe of him who means to ſuffer 
that recovery. Such a feoffee, as in the preſent caſe, is often 
called a mere actor fabulæ. If he was tenaat for years of the 
lands conveyed by the ' feoffment before the making of it, his 
term will not merge in the fee ſimple; no dower can ariſe out 
of it; his judgments or ſtatutes will not bind it. This being 
the uniform tenor of determinations in courts of law, in which 
the intent of the conveyance has been conſidered, and not the 
mere lega] operation of it, it 1s conſequential, that the validity 
of his eſtate in order to ſupport it as an inſtrument, ' muſt de- 
pend on the right and power of him who made it, to ſuffer a re- 
covery, If the feoffor has no ſuch right or power, his feoffment 
IS void; and the eſtate conveyed being founded in fraud, is as no 
eltate in judgment of law. The common law avows theſe prin- 
ciples, and the legiſlature has adopted them ; for the ſtatute 
14 Geo, II. c. 20. which was made to ſupport common reco- 
eres againſt nice exceptions, and to raiſe preſumptions in favour 
of them after a limited time, moſt anxiouſly provides, that the 
perſons Joining in ſuch recoveries ſhall have ſufficient eſtate and 
vcr to ſuffer the ſame ; as if the legiſlature had foreſeen the 
reſent caſe, and were aware and afraid, that tenants in tail in 
-mander might, by colour of that law in future times, ſuffer | 


0 R 7 | , 
"mmon recoveries, without the concurrence of the true imme- 
"Hate owner of the freehold. 
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II. As to the remedy, it would depend on this, whether the 
leflor of the plaintiff was not barred of his entry by the ſtatute 
of limitations, not having entered after the death of Sir Rcbert 
Atkyns, which was on the gth of November, 1711, till the 15th 
of December, 1752; and to this there were two general anſy, 


The firſt general anſwer was, that ſo long as the jqintute of 
Dame Ann Atkyns ſubſiſted, which determined on her dex 
gth October, 1712, the leſſor of the plaintiff could not as 
And this was admitted, in caſe the power by which the join. 
ture was created was not previoufly extinguiſhed. And {6 long 
as the leaſe for lives to the three Dacres's was in being, which 
did not expire till the death of Thomas Dacres, the ſurviving 
leſſee, on the 23d of July, 1752, the leſſor of the plaintiff could 
not enter. But this however was diſputed upon ſeveral ground; 


of objection. 


1. That the leaſe did not purſue the power ; was no contrat 
between leſſor and leſſee, becauſe executed only by the former, 
and was therefore an abſolute nullity. 


2. That ſuppoſing it to be a good leaſe, it determined when 
the eſtate tail in Sir Robert Atkyns the younger was ſpent, by 
the expreſs terms of the demiſe. 


3. That ſuppoſing the leaſe to be valid and ſubſiſting, yet, a 
the extinction of the eſtate tail, it was a truſt to attend the in- 
heritance in the leſſor of the plaintiff, becauſe it was part of bu 
title deeds, and therefore could not protect him from the ſtatute 
running in favour of an adverſe poſſeſſion, nor ſecure a fel 
right of entry for his benefit, on the expiration of the leaſe. 


To the firſt of theſe objections it was anſwered, that the E 
did purſue the terms of the power, and if it ſtood clear of otbet 
difficulties not ariſing from the power, would have been good 
to bind the ifſue or remainders in tail. The power enabled I 
Robert Atkyns the father, as tenant for life, Sir Robert the lo, 
and Lovis Carteret his wife, reſpectively, “ as they ſhould come 
* into poſſeſſion of the eſtate under the ſettlement of 1609, if 
9 deed ſigned and ſealed in the preſence of two or more wile 


&« nefles, to make a leaſe or leaſes of all or any of the pres 
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« for one, two or three lives in poſſeſſion, reverſion, or remain- 
« der, for any term or number of years, determinable on one, 
« two or three lives, or 21 years abſolute; ſo as there ſhould not 
« be in the reſpective premiſes, or any part, any eſtate exceed- 
ing the term of three lives, or 21 years, in being at the ſame 
« time, and ſo as ſuch leaſes were not made without impeach- 
ment of waſte, and ſo as the uſual rent with fines, or the beſt 
« rents without fines, ſhould be reſerved on ſuch leaſes.” — The 


inſtrument. It did not appear, that there was any other eſtate 
exceeding the term of three lives, or 21 years, in being at the 
{ime time on any part of the premiſes; and it could not be 
preſumed upon this verdict. The rent of 360 /. a year reſerved 
upon the leaſe, was in fact the beſt rent. Rents of things in- 
corporeal were comprehended with the rents of the lands in one 
demiſe ; but the iſſue in tail or remainder-man could be under 
no difficulty to avow, becauſe by the rule of law, he might diſ- 
train for the entire rent upon the land. The reſervation was 
ſufficient to ſupport the remedy for it, without an expreſs cove- 
nant, if the leaſe was accepted. And as to the non-execution 
of a counterpart, or the want of a clauſe of re-entry, the power 
required neither of them. But ſuppoſing the leaſs did not pur- 
ſuc the terms of the power, ſo as to bind the iſſue, or remainders 
in tail; yet if it was a contract between Sir Robert Atkyns the 
for, and the Dacres's the leſſees, it was ſufficient to bind the 
reverſion in fee limited to the leſſor and his heirs, and would 
eſtop the deviſee from entering, and the heir from objecting the 
ſtatute of limitations as a bar to that deviſe, during the exiſt- 


the leaſe by the leſſor muſt bind him, in caſe the leſſees had been 
parties to the execution of it, but their ſigning and ſealing was 
apprehended to be immaterial, becauſe they had accepted it. If 
they had all entered upon the land, and paid rent, there could 
not have been a doubt of their acceptance, and their entry by 
attorney was of equal force in law. If the leafe was purſuant 
to the power, it was admitted on the part of the plaintiff in 
ror, that the livery might not be neceſſary to perfect it, be- 
cauſe it took effect out of the power; but ſtill, livery being an 
xt done upon the land, it amounted to an entry by the leſſees, 
and was an actual acceptance of the leaſe ; and though the at- 


torney was conſtituted only by one of the co-leflees, on behalf 
MY, © ö 5 of 


leaſe in queſtion was conformable to the power, in reſpect of the 


ence of the leaſe. It was not diſputed, but the execution of 
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of himſelf and his companions, yet in the caſe of a joint eſtate, 
his, entry would enure to veſt the eſtate in all. But if the leaſe 
was inconſiſtent with the power, the livery was neceſſary to per. 
fect it, as againſt the tenant for life who made it, and his heir 
in reverſion, who controverted it. After entry, the leſſees were 
liable to pay the rent, if the leflor had inſiſted upon it; and it 
was immaterial to the validity of the leaſe in a court of law, 
whether they occupied the land themſelves, or ſuffered the lee 
to occupy it, as a tenant at will to them. 


To the 7 abjection it was anſwered, that by the rules of 
hw; the duration of the eſtate muſt depend on the limitation of 
it, for years, or for life, in tail or in fee. The inducement to 
the grant can never qualify the limitation in a court of lay, 
though, according to circumſtances, a court of equity may in- 
ply a truſt upon it, or decree a reconveyance. 


| And to the third objection it was anſwered, that the verdif 
did not find the leaſe to have been in the poſſeſſion of the leffor 
of the plaintiff; and if any intendment was to be made, it ws 
rather to be preſumed, that it was in the poſſeſſion of ſore dd 
the leſſees, or their repreſentatives. The intent of the leaſe r- 
cited in it, to prevent barring the reverſion in fee, would becon- 
ſidered in equity, only as a requeſt to the leſſces, not to join with 
the tenant in tail in ſuffering a common recovery, and coul 
not be enforced as a truſt, But ſuppoſing the leaſe to be a trul 
to attend the inheritance, Kill a court of law could take no no- 
tice of that truſt. It was no argument to ſay, that the lefſord! 
the plaintiff might long fince have had the aid of a court d 
equity to remove it out of the way, in order to a trial of tit 
title at law between him and the defendants ; both as it was u 
equitable : relief, which various circumſtances might have rt 
dered very doubtful, and as courts of law do not found thei 
Judgments of legal queſtions 1 upon the poſſible relief to be gi 
in courts of equity. And if the leſſor of the plaintiff might 
have been nonſuited, by the production of this leaſe in af 
ejectment brought during the life of the ſurviving leſſee, it fol 
lows, that the ſtatute of limitations could not begin to rul 
againſt him, in bar of his entry, till the expiration of ths 


F 


leaſe. 


The 
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The ſecond general anſwer to the objection ariſing from the —q_—I 
laute of limitations (which did not occur when the cauſe was 
proved 3 in the Court of King 8 Bench) was this: That ſuppoſing 
he leaſe to be abſolutely void from the inſtant of making it, 
yet upon this record, the finding of the jury was not ſufficient 
in law to warrant the inference made by the Court, that the leſ- 
or of the plaintiff was barred of his remedy. There are ſeveral 
Lterminations of weight, in which it has been held, that a bar 
om the ſtatute of limitations ſhall not be raiſed by conſtrue- 
tion and collection from facts found in a ſpecial verdict. The 
preſumption of law is in favour of the plaintiff 8 remedy for his 
rizht ; and the defendant muſt inſiſt upon the bar to that remedy 
by the ſtatute of limitations, if he would take advantage of 
1. In all caſes where, the limitation of time expreſſly buds the 


* - * * 


ing it, to which the plaintiff may reply that he is within the 
ſings and exceptions. If the defendant pleads the general 
i0ve, it is a waiver of the ſtatute, which binds him. In caſes 
of ejectment, the limitation of time bars the entry, which is 
the ground of the action, but not the action itſelf; therefore it 
has been held, that the defendant i is not under the neceſſity of 
pleading the ſtatute, but may take advantage of it in evidence. 
The plaintiff has then an opportunity of ſhewing, by way of re- | 
ply in evidence, that he was within the ſavings of infancy, Cc. [| 
or that he has made continual claim, Se. From hence it neceſſa- 

rily follows, in reaſon, law and juſtice, that in order to infer a 
bar of the plaintiff” s action, from a ſpecial verdict, the jury muſt 

not only find that he was out of poſſeſſion, or did ndt enter till 

a particular day, but negatively, that he has not made continual 

claim, nor is within any of the exceptions of the ſtatute; other- | 
wiſe it cannot be preſumed, by any rules of interidment upon | 1 
ſpecial verdicts, that he is not entitled to the benefit of one or | 
ther of thoſe exceptions, or has not ſaved his right of entry. 

And upon this record it is obſervable, that the jury have expreſſ- 
ly found the plaintiff to be ſeiſed prout lex. poſtulat, after his ac- 
tual entry in December 1752, which ſeiſin could not have been 
found, unleſs it appeared to them in proof, that he had made 
continual claim: And therefore it was hoped, t that the judg- 
ment would be reverſed. . „ 


—— — —— — —— apo - oa 
* » r 


[ But 


um at — - 
. . . i oo wy (ew 


— 
—Ü—6ÿ — -< 


— 


rr — ——2 — 


= 
— 

+ _— — 2 
"4 w— 


9 
— 4 22 


pre — . 7 


7 
—— 4 


G. Pratt . * — 3 1 1 g 
remiſes in queſtion only, without any jointuri 
J. Knowler. P 9 V. - ** leaſing 


— 
_— 


_ EEO < — Ge a == * — wh - 
= 


| Judgment 


1 Caſes in Parliament. 


— But in ſupport of the judgment it was argued, that the ders 


— of covenants of the 12th of June 1669, which compriſe the 


powers, muſt neceſſarily have been executed ſubſequent to tn 
releaſe or ſettlement of that date, wherein thoſe powers hc 
contained, and could not be made for any other purpoſe, du 
to extinguiſh and deſtroy thoſe powers; for Sir Edward (,, 
teret and Lowe could not ſtand ſeiſed to the uſes in this des 
unleſs the inheritance had been before conveyed to them, in 
which it appeared to have been by the deeds of leaſe and rele 
That by the entry of Sir Robert Atkyns the ſon, and the fegt. 
ment made by him after ſuch entry to James Earl, Earl ben 
tenant of the freehold ; conſequently, the recovery was go, 
and barred the remainder and reverſion in fee deviſed by Sir I. 
Bert the father to the leſſor of the plaintiff” That a comng 
recovery is an aſſurance much favoured by the law, and the jr 
ſent action was brought to deprive the defendants, who we: 
heirs at law of both Sir Robert the father and ſon, of an «x 
which had been enjoyed under one for upwards of forty yen 
in favour of the deviſe of a remainder or reverſion in fee expe 
ant on an eſtate tail, an intgreſt of no value or conſideration 
law. That the leaſe made by Sir Robert the father to the Ds 
| cres's, was void; not only for the reaſons before mentioned, by 
| becauſe the leſſees never had the leaſe in their cuſtody ; nen 
entered or took poſſeſſien of the demiſed premiſes, never pil 
any rent, nor ever executed any counterpart; But beſides: 
this, the leaſe itſelf was fraudulent as againſt Sir Robert the {00 
the remainder-man in tail; and if not, it determined on 
death without male iſſue, the intent of making it being only 
prevent him from ſuffering a common recovery : And therefor 
and for that the plaintiff's remedy by ejectment was barred 
the ſtatute of limitations; it was hoped, that the unanimd 
judgment given by the Court of King's bench, would be ain 


ed with coſts. | 


After hearing counſel on this writ of error, the judges 
83 directed to deliver their opinions upon the following queſto 
age Pp viz. © Whether ſufficient appears by the ſpecial verdict i th 
« cauſe, to prevent the leſſor of the plaintiff by force of the i 
« tute of limitations of the 21ſt of King James I. from rec 
« ing in this ejectment?“ Whereupon the Lord Chief Juli 

1 : — 
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the Common Pleas, having conferred with the reſt of the 
[udges, (who all attended the hearing except Mr. Juſtice Ba- 
tburſt) delivered the following opinion; viz. *©* That ſufficient 
« does appear by the ſpecial verdict in this cauſe, to prevent the 
« leſſor of the plaintiff by force of the ſtatute of limitations, 
« from recovering in this ejectment.“ 


Accordingly, it was ORDERED and ADJUDGED, that the 
judgment given in the Court of King's Bench ſhould be affirm- 
Jed, and the record remitted: And.it was further oRDeRED, 
that the plaintiff in error ſhould pay to the defendants in error, 
the ſum of 5/7, for their coſts in the houſe. 


. 
o 


— 


t 


Ceorge Bowes, Eſj ; - — Appellant. 


The Right Honourable George, Earl of ET ESE 
Shrewſbury, and others, * f Keipondents. 


roth February, 1758. 


Lady Belaſyſe, relict and one of the executors of Fohr 
Lord Belaſyſe deceaſed, of the one part, and Jobn Talbot of 
Long ford in the county of Salop, Eſq; of the other part; recit- 
ing, that a marriage was agreed upon between the ſaid John 
Talbot and the Honourable Catherine Belaſyſe, one the daugh- 
ters of the ſaid Lord and Lady Belaſy/e; and that in conſidera- 
tion of ſuch marriage, and of 14,0007. ſecured to be paid, as 
therein after mentioned, unto the ſaid Jobn Talbot, for the mar- 
rage portion of the ſaid Catherine, ſeveral of his eſtates, conſiſt- 
ing of divers manors, lands, tenements and hereditaments, in 
the counties of Salop, Glouceſter, Hereford, Leiceſter and War- 
vIck, were by him and others, by indenture tripartite, bearing 
equal date with theſe articles, ſettled and aſſured to himſelf 
for life; and then as to part, to the ſaid Catherine for her 
life, in jointure, with remainders over. And further reciting, 


cltate of the ſaid Jahn Lord Belaſyſe in 6,000 1. Thomas 
Brome Whorwood, Eſq; in. 5,100/. and Thomas Whyte, Eſq; 
in 3, 00 J. upon ſeveral mortgages ; ſhe the faid Ann Lady 
VoL. V. 3 Belaſyſe 


articles, dated the 29th of March 1692, between Ann 
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that Hugh, Lord Viſcount Cholmondley, ſtood indebted to the 


r 


17 

| 

4 . 
1 
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following truſts; viz. as to 100 J. parcel of the ſaid 5, 100, 


e aohat convenient ſpeed may be, be called in: And the ſaid Job. 


« counſel learned in the law, and after ſuch purchaſe made, 


„natural life, in augmentation of her jointure ; and after tht 
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Belaſyſe, in conſideration of the ſaid marriage, covenanted, de. 
clared and agreed to and with the ſaid John Talbot, his eye. 
cutors and adminiſtrators, that ſuch mortgages for the ſaid ſeyery 
ſums, amounting to 14, 100 J. ſhould from thenceforth be hold. 
en by the ſeveral perſons intereſted or eſtated therein, upon the 


and as to the intereſt then due on all the ſaid principal ſun, 
upon truſt, for the ſaid Ann Lady Belaſyſe and the other execy. 
tors of the faid John Lord Belaſyſe; and as to the principal 
ſum of 14, ooo J. reſidue of ſuch 14, 100 J. and the intereſt from 
thenceforth to grow due for the ſame 14, ooo J. in truſt, for the 
ſaid Fohn Talbot, his executors and adminiſtrators, for and in 
ſatisfaction of the ſaid marriage portion. 


To this intent and purpoſe, nevertheleſs, and under this 
<« expreſs agreement made between the ſaid Jobn Talbot and the 
* ſaid Ann Lady Belaſyſe, that 2, ooo J. only of the ſaid 14,000/, 
« with the intereſt henceforth to grow due for the ſaid 2,000/, 
5 ſhall be taken and applied for the ſole uſe and diſpoſal of hin 
* the ſaid Jobn Talbot, his executors, adminiſtrators and aſſigns; 
* and that the 12,000 J. reſidue of the ſaid 14, ooo /. ſhall, with 


« Talbot doth for himſelf, his heirs, executors and adminiſtra- 
<* tors, hereby expreſsly covenant, promiſe and agree to and 
„ with the ſaid Ann Lady Belaſyſe, her executors and admini- 
* ſtrators, that he the ſaid John Talbot, his executors or admini- 
e ſtrators, ſhall and will, with what convenient ſpeed may be, afin 
«« the faid marriage ſhall be ſolemnixed, call in the ſaid 12, ooo] 
< reſidue of the ſaid 14,000 J. principal money, and diſpoſe tht 
% fame wholly in and for the purchaſe of lands, which hall be 
<« ſituate within the counties of Salop, Gloucefter, Hereford, Le- 
* cefter, Warwick, Chefter, Stafford, or Worceſter, ſome or ole 
* of them, the title whereof ſhall be approved by the ſaid An 
* Lady Belaſyſe, her executors or adminiſtrators, or her or thell 


* ſhall and will fettle the lands, ſo to be purchaſed, to the uſe 
herein after mentioned; that is to ſay, to the uſe of the ſai 
« John Talbot, for and during the term of his natural life, with- 
out impeachment of or for any manner of waſte ; and after li 
« deceaſe, to the uſe of the ſaid Catherine, for the term of her 


66 (eters 


Caſes in Parliament. 271 


« determination of the ſaid ſeveral eſtates limited to the fail —— 
Jobn Talbot and Catherine, to the uſe of 'the ſaid Ann Lady = | 
« Belaſyſe and Thomas Earl Falconberge and their heirs, during 

« the natural lives of the"ſaid John Talbot and Catherine, and 

« the life of the longer liver of them, upon truſt, to ſupport 

« and preſerve the contingent uſes and eſtates thereof herein 

« after limited from being deftroyed or diſcontinued ; and for 

« that purpoſe, to make entries as occaſion ſhall require ; but 

« nevertheleſs to permit and ſuffer the ſaid ohn Talbot, during 

« his life, and, after his deceaſe, the ſaid Catherine and her aſ- 

« ſigns, during the term of her life, to have, receive and take 

« the rents and profits of the ſame premiſes, to his, her and 

« their own uſe and uſes; and after the ſeveral deceaſes of the 

« ſaid John Talbot and Catherine, to the uſe of the firſt ſon, 

« 2nd of all and every other fon and ſons of the ſaid John Tal- 

bot, on the body of the ſaid Catherine to be begotten, ſever- 

«ally and ſucceſſively, one after another, according to their 

* ſeniorities of age, and priority of birth, and the heirs male of 

their ſeveral bodies iſſuing ; the elder of ſuch ſons, and the 

* heirs male of his body iſſuing, being always preferred, and to 

* take before the younger of ſach ſons, and the heirs male of — 
* his or their bodies iſſuing : And for default of ſach iſſue, to 5 
* the uſe of the ſaid Ann Lady Belaſyſe and Thomas Earl Fal- 

* conberge, their executors, adminiſtrators and aſſigns, for the 

term of 500 years, without impeachment of waſte, upon the 

"truſts, and as a ſupplemental ſecurity, for the better and more 

* ſpeedy raiſing of the portions and maintenances intended for 

* the daughter or daughters of the ſaid John Talbot, to be begot- 

ton on the body of the ſaid Catherine, in caſe there ſhall be 

"2 failure of iffue male between them, as in the ſaid indenture 

ne partite is mentidned; and under the like proviſoes and 

a Agreements, touching the raiſing and payment of the ſaid por- 

tions and maintenances, as in the ſaid tripartite indenture is 

FI mentioned; and after the determination of the ſaid 500 years 

as. term, to the uſe. of the ſaid Fobn Talbot, his heirs and aſſigns 


« for ever,” 


: EP rovided always, and it is declared and agreed, by and be- 
| tween the ſaid parties to theſe preſents, that the intereſt hence- 
both to grow due for the ſaid 12, 000 J. principal money, 
Steed to be laid out and diſpoſed for the purchaſe of lands, 


46 AS 


content and good liking ; and he thereby releaſed Lady Beljþ 
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4c as aforeſaid, until the ſame. ſhall be diſpoſed, ſhall be had 
and taken by the ſaid Fobn Talbot and Catherine, and the ſur. 
«« vivor of them; and after their deceaſes (in caſe they (1 
* both happen to die before ſuch purchaſe made) by tho , 
«« whoſe uſe in remainder the lands ſo to be purchaſed are ty h ſet 
«fled, as aforeſaid, according to the true intent of theſe pre. 
« ſents; and as the profits of the ſaid lands, ſo to be purchaſe 
„ and ſettled, are to be enjoyed, in caſe ſuch lands ſhall \ 
« purchaſed and ſettled as aforeſaid. 


The marriage ſoon afterwards took effect; and Mr. Talby, 
by a writing under his hand, dated 1th April 1692, acknoy. 
ledged that the ſaid 14, ooo had been paid or ſecured to him, to li 


and the other executors of Lord Belaſyſe, from the ſaid 14,000 
and all demands concerning the ſame. 


But before a proper purchaſe of lands was found, wherein t 
inveſt the ſaid 12, ooo J. an act of parliament paſſed in the 11th 
and 12th years of King William III. whereby it was enaQtedasfil 
lows ; viz. © That from and after the 1oth day of April 170, 
«.every Papiſt or perſon, making profeſſion of the popiſh rel- 
gion, ſhall be diſabled, and is hereby made incapable to pur 
* chaſe, either in his or her own name, or in the name of al 
other perſon or perſons to his or her uſe, or in truſt for hin 
*« or her, any manors, lands, profits out of lands, tenement; 
„rents, terms or hereditaments, within the kingdom of Ey 
« /and, dominion of Wales, and town of Berwick upon Twetl; 
« and that all and ſingular eſtates, terms, and any other interel 
« or profits whatſoever out of lands, from and after the fl 
„ oth day of April, to be made, ſuffered, or done, to or for il 
„ uſe or behoof of any ſuch perſon or perſons, or upon 1 
* truſt or confidence mediately or immediately, to or for tl 
«<< benefit or relief of any ſuch perſon or perſons, ſhall be utter 
void and of none effect, to all intents, conſtructions 
„ purpoſes whatſoever.” . | " 200 


It was a fact agreed upon, as well by the appellant as by U 
ſeveral reſpondents, to be allowed and taken for granted on bl 
ſides, in the preſent controverſy between them, that tht 


Jobn Talbot and Catherine his wife, at the time of the articl 
gi 
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were Roman Catholics, ' ar pe rſons profeſſing the Roman Ca- 
tholic, or popiſh religion, and ſo continued till the times of their 
reſpective deceaſe. 


Mr. 7 1/bot and his wife had iſſue between them ſeveral chil- 
den, who all died very young, in the lifetime of their father 
ind mother. Mrs. Talbot died on the 11th of February, 1737. 
Mr. Talbot ſurvived her, and all their children, upwards of five 
years and a half, and died without iſſue, and inteſtate, on the 
23d of June 1743 3 poſſeſſed of a perſonal eſtate to the amount 


of 12,0001. and upwards, but not of any of the mortgages men- 
tioned in the marriage articles. 


Gilbert Earl of Shrewſbury, after the deceaſe of Mr. Talbot, 
obtained adminiſtration of his perſonal eſtate, as his only next 


of kin; and as ſuch, by the ſtatute of diſtributions was ſolely 


entitled to the whole of his perſonal eſtate, ſubje& only to his 
debts and funeral expences. 


Earl Gilbert, who was uncle of the preſent reſpondent the 
Earl of Shrewſbury, ſoon after obtaining ſuch adminiſtration, 
duly made his will, and thereby directed the ſurplus of his 
perſonal eſtate to be divided into moieties; and gave one moiety 
to his nephew the preſent Earl, and his other nephews and 
nieces; and the other moiety to the reſpondent Mazre, and 
made him ſole executor. And ſoon after Earl Gilbert's death, 


Mr. Maire proved his will, and alſo obtained adminiſtration de 
torts non of the ſaid John Talbot. 


The Earl of Shrewſbury, and his family, though nearly re- 
lated to Mr. Talbot, were only of the half-blood, and therefore 
his Lordſhip was not his heir at law; and for a conſiderable 
time after Mr. Talbot's death, it remained uncertain who was 
ſuch heir; but it being diſcovered, that an anceſtor of the ap- 
pellant Mr. Bowes, about 200 years ago, intermarried with a 
Wghter of the Talbot family, and there not appearing any 
Claimant who ſeemed to ſtand nearer in point of heirſhip, the 
?pcllant, in Trinity Term, 1753, brought his bill in the Court 
pi Chancery againſt the reſpondents, inſiſting, that he was en- 
titied to the benefit of the ſaid articles, and to have a ſpecific 
i eriormance thereof; and praying, that the reſpondent Maire 

Vor. V. | 4 A Ret might 
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| $35 th might lay out the 12, ooo J. in the purchaſe of lands, and con- 
N vey the ſame to him and his heirs, and pay him intereſt for the 
ſaid 12,0007. until ſuch purchaſe ; or otherwiſe, pay him the 

12,000/7. out of Mr. Talbot's perſonal eſtate, with intereſt fron 


his death. 


To this bill the ſeveral reſpondents put in their anſwers, ad. 
mitting that the 12,c007. had not been laid out in the purchaſe 
of land; and the reſpondent Maire admitted aſſets, and aig, 
that though he had heard of no perſon who appeared to him 
nearer than the appellant, in point of heirſhip to Mr. Talbot, ye 
did not know that the appellant was his heir at law; and there- 
| fore put him upon the proof thereof. And all the reſpondent 
ſubmitted to the judgment .of the Court, in caſe the appellat 
was ſuch heir, whether he was entitled to have the 12,000/, 
taken from the perſonal eſtate, and conſidered as land. 


The appellant examined ſeveral witneſſes to authenticate 
his pedigree, and in proof of his heirſhip; but no witneſſes 
were examined on the part of the reſpondents ; becauſe the . 

pellant had entered into a written agreement with them, for 
admitting that Mr. Talbot, at the time of executing the article 
was a Roman Catholic, or Papiſt, and continued to profels the 
Roman Catholic, or popiſh religion, to the time of his death. 
(RD . 

On the 22d of February, 175, the cauſe came on to be 
heard before Sir Sidney Stafford Smythe, and Sir Jobn Farah 
Wilmot, two of the Lords Commiſſioners for the cuſtody of tit 
Great Seal; when their Lordſhips, after long debate of tl 
matter, were clearly of opinion, that the 12, ooo J. ought to be 
conſidered as money, and not as land ; and that the heir at Ja 
of Mr. Talbot was not entitled to have it paid him, or to har 
the ſame laid out in a purchaſe of land ; and therefore diſmiſel 
the appellant's bill without coſts. _ | 


| C. Yorke. From this order of diſmifſion the preſent appeal was brought 
* G. Ferrott. and on the appellant's behalf it was argued, that by the u 
| riage agreement, the ſpecific money was made ſubject to 10 
truſts; and in the judgment of a Court of Equity acquired, 
force of the covenant, the nature and property of land, from! 


very inſtant of executing the articles. That as ow 
I ; 
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«ind by covenant to be laid out in land, is conſidered as land, 
any legal conſequences muſt neceſſarily flow from that notion. 


nder the direction of truſtees, the rules are the ſame: The re- 
winder in fee will deſcend, and is deviſeable as real eſtate ; 
hough it is never laid out during the life of the covenantor, 
44 though all the uſes of the marriage determine by the death 
the wife and iſſue, and the covenantor himſelf happens to be 
te ſole ſurvivor, and entitled to diſpoſe of the whole, either as 
ind or money at his election, yet it ſhall go to his heir, and 
ot to his executor, or adminiſtrator ; unleſs, as owner of the 
-mainder in fee, he has expreſsly declared his intention to 
ry the truſt, and add the money to his perſonal eſtate, But 
1 the preſent caſe, no expreſs declaration of ſuch intent appears; 
0 acts, no words are proved which imply it. All the ifſue of 
he marriage died in their infancy : The wife outlived her chil- 
iren, and at laſt the huſband was the ſole ſurvivor ; but neither 
yy deed executed in his lifetime, nor by will, nor even by pa- 
ole declaration, did any thing to vary the truſt. If however, 
the diſabling ſtatute of 11th and 12th Villiam III. which 
makes Papiſts incapable of purchaſing lands, was the ground of 


Thether it remains in the hands of the covenantor, or be placed 


the decree; it was ſubmitted, that the ſtatute could never ope- 


rate to make void or impoſſible an antecedent covenant or truſt, 
for the purchaſe of lands, entered into for valuable conſidera- 
tion, Such a retroſpe&t by conſtruction, would not only be 
cruel in itſelf, but contrary to the rules of law. Lands actual- 
ly purchaſed by a Papiſt before that law commenced, are clear- 


ly not within it; it would have been injurious to the veſted 


rights of parties, and deſtructive of contracts for ſale, and fami- 
ly ſettlements, to have acted otherwiſe. The like injury would 
be done to rights veſted before the act, if money, bound by 
truſts in equity to aſſume all the qualities of real eſtate, were 
taken to be within it: And from hence it follows, not only 
that a Proteſtant wife and Proteſtant iſſue, would be entitled to 
have the truſts performed, but that a Papiſt ſhould not loſe 
the benefit; for if a ſpecific performance of the covenant or 
truſt muſt be decreed, it muſt by the rules of equity be decreed 
toto; and being lawful at the time when the covenant was 


Created, the ſubſequent prohibition ſhall not diſable the Papiſt 


from performing that covenant, though ſome of the truſts af- 
| . fecting 
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the words of the covenant, which give convenient time to inveſt 


neglect of the truſtee, not to call for a performance before thut 
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fecting the lands to be ſettled, might be beneficial to hings 
and his heirs. | 127044 


[ 


Much weight was laid in. the argument of this cauſe Upon 


the money in land; and it was ſaid, that by virtue of tha 
words, the covenantor having time during his whole life 6 
make the purchaſe, and the diſabling act intervening before yy 
purchaſe was made, he was abſolutely diſcharged by a putly, 
mentary incapacity from the performance of his covenant. By 
it was ſubmitted, that this reaſoning could have no weight, I 
the covenant: had directed the money to be laid out in land with. 
in fix months, or any other ſhort limited time after the marriage, 
and that time had elapſed beſore a purchaſe made, or the di. 
abling ſtatute had paſſed, the breach of it would have bound 
the aſſets of the covenantor at law, and the heir would hate 
been entitled to damages againſt the executor, on the founds. 
tion of the covenant : And though the preſent covenant allowe 
convenient time to the covenantor, i. e. his whole life, ſo that 
he could not be charged for a breach of covenant at law; yet i 
muſt be underſtood in this qualified ſenſe, unleſs haſtened by 
the requeſt of the truſtee. Eight or nine years paſſed between 
the marriage agreement, and the diſabling ſtatute ; it was the 


law paſſed ; and his negligence ought not to prejudice the ci 
que truſt, or affect the operation of the covenant in a Cour df 
Equity. But ſuppoſing the covenant might be ſeverable after 
the diſabling ſtatute, and was capable of being performed only 
in favour of Proteſtants, and not in favour of Papiſts, by an «+ 
tual ſpecific execution of the truſts, in purchaſing lands under 
a decree ; yet ſtill, unleſs the covenantor had done ſome act to 
declare his intention to diſcharge the deſcendible quality which 
the truſt had given to the money, his heir might take it gu 
by deſcent ; and even if he were a Papiſt, the Court of Chancery 
might decree the payment of it to him, though that Cov" 
would not aid him by the ſanction of a decree, to lay it out n 
lands; and this without the poſſibility of any inconvenience de- 
figned to be prevented by the ſtatute, or apprehended in an) ddt 
caſe ever adjudged. upon it. If indeed, after payment of the 
money under ſuch a decree, the popiſh heir ſhould think fit to 


inveſt it in lands, he would do it at his own peril and Re 
| | 0 | a b111ti6 
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abilities impoſed by law would have the ſame force againſt him, 
« if the money had been originally part of his own perſonal 
eſtate. And as there ſeemed to be no ground for contending, 
chat the covenant was made void or impoſſible by the ſubſequent 
diſabling ſtatute, at leaft to every purpoſe; ſo neither was there 


tor, to raiſe a preſumption of his intent to confider the money 
2s perſonal eſtate, ſo far as concerned the uſes, which were with- 
in his own power. There is no inſtance in law, where the im- 
plied conſent of every ſubject to an act of parliament, has been 
held to infer a mutual conſent between contracting parties, to 
ſuperſede actual preceding contracts, or an intention in any per- 
ſon beneficially .intereſted in a particular truſt, to renounce or al- 
ter that truſt, without plain words, or neceſſary implication 
upon the act; and in this caſe, the policy of the diſabling ſta- 
tute was not advanced or ſupported, even if the appellant had 
been a Papiſt, as he was not, by changing the ſettled courſe of 
equity in favour of an heir againſt an executor, without ſuch 
expreſs declaration or aCts of the covenantor, as would be ex- 
pected in all other caſes. It was therefore hoped, that the or- 
der of diſmiſſion would be reverſed; and that the reſpondent 
Maire would be directed to lay out the 12,000/. in a purchaſe 


af lands, or pay the ſameto the appellant, with intereſt from the 
time of Mr, Ta/bot's death. 7 Dy 


On the other ſide it was contended, that Mr. Talbot was not 
imited by the articles, to any preciſe time for laying out the 
money in the purchaſe of lands; and the diſabling ſtatute hav- 
ag paſſed before the money was actually laid out, he could not 
afterwards inveſt the ſame in land, to the uſes agreed upon and 
Ipecified in the articles. That the appellant could only claim 
by deſcent from Mr. Talbot, as his heir at law; and the anceſtor 
ing by the act diſabled from purchaſing lands, or taking any 
itereſt therein, his heir could inherit nothing in right of ſuch 
arſhip, nor take any thing by deſcent from ſach anceſtor; it 


eit can in any wife be allowed or admitted to ſucceed, or be 
nitled by deſcent, he muſt firſt ſhew that his anceſtor was ac- 
* ſeiſed, and died ſo ſeiſed. That it was not neceſſary to 
W any expreſs declaration by Mr. Lalbot, that the 12,000 J. 
ould be conſidered as money, and not as land: For after pafl- 

Vor. V. 4 B ing 


any colour, from the diſability impoſed on the popiſh covenan- 


Xing an undoubted and invariable rule in law, that before the 
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ing the act, it became impracticable for him to convert it ino 
land ; and the operation of the act in diſabling him to purchat 
land, and in altering the nature of the eſtate, was equally, if 
not more ſtrong and effectual than any declaration which M. 
Talbot could have made, Beſides, he mult have thought it uu. 
neceſſary to declare that it ſhould be money, when the legiſlaty 
had already in effect enacted, that it ſhould ſo remain and be 
conſidered, and ſhould not be inveſted in, or confidered as Ja, 
But if it was neceſſary to ſhew any ſuch conſent or intention of 
Mr. Talbot, in the eye of the law, his conſent as well as that df 
all other ſubjects, is ſuppoſed and conſidered as given to eyey 
act of parliament ; and therefore Mr. Talbot, by paſſing this 8, 
conſented in the moſt binding manner, that the 12000 J. ſhould 
not be laid out in land, but remain in money. Further, M. 
Talbot from the time that the mortgages mentioned in the articles 
were paid off, till his death, never kept this 120001. as a fe 
parate fund, but ſuffered it to be mixed and blended with hi 
other perſonal eſtate; which was an additional proof of his in- 
tention, that the ſame ſhould be deemed money, ſucceeded to u 
ſuch, and go to his perſonal repreſentative. : 


After hearing counſel on this appeal, it was ORDERED ut 
ADJUDGED, that the ſame ſhould be diſmiſſed, and the order d 
diſmiſſion therein complained of, affirmed. * of 


— 
* 


” 2 — — 


William Robinſon, Clerk, - — Appellant, 
Edmund Hicks, otherwiſe Robinſon, Reſpondent 
14th February, 1758. | 


(GEORGE ROBINSON of Bechyn, in the count a 

Cornwall, Eſq; deceaſed, by hiswill dated the 27th of Ju) 
1723, and atteſted by three witneſſes, gave and deviſed 10 the 
words following, viz. * I give and deviſe all my real eſta 
«© whereſoever, to my truſty friends John Hill, Thomas Lutf 
« and Sampſon Sandys, and their heirs, to the uſes following 


«« 472. to raiſe 100 J. towards paying for the preſentation 
2 | 40 Weld 
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 « Veidron and Helſtone, in the ſaid county of Cornwall, and the 
« remainder to be paid out of my perſonal eſtate hy my execu- 
« tor hereinafter named ; and after the 1000 J. is raiſed, then 
« my will is, and I bequeath all my ſaid teal eſtate (excepting 
« my eſtate in the pariſh of Eudellyon, and all my preſentations 
«in the ſaid county) to Lancelot Hicks of Plymouth, in the 
« county of Devon, Gent. for and during the term of his na- 
« tural life, and no longer, provided he alter his name, and take 
« that of Robinſon, and live at my houſe of Bochyw ; and after 
« his deceaſe, to ſuch ſon as he ſhall have lawfully to be be- 
« gotten, taking the name of Robinſon; and for default of ſuch 
« iſſue, then I bequeath the ſame to my coulin Villiam Robin- 
« ſou, Rector of Landewedneck, and his heirs for ever. Item, 
« My will is, and I deſire, that he (the laid Villiam Robinſon) 
« have liberty to pteſent whom he pleaſes to any. vacancy that 
„ ſhall happen in any of my preſentations; during his life; and 
jn caſe any of his children ſhall take, or be deſigned for holy 
orders, then it is my deſire, that, in caſe of any, vacancy in 
either of my preſentations, bonds of reſignation be taken to 
% ſuch child or children, if the vacancy happen before he or 
« they attain ſuch orders; and after the ſame ſhall be diſpoſed 
* of as aforeſaid, then I give the perpetuity of the ſaid preſenta- 
tions to the ſaid Mr. Lancelot Hicks, in the ſame manner, and 


giving ſeveral legacies to his ſervants and others, the teſtator 
gave and bequeathed all the reſt of his goods and chattels, toge- 
ther with his eſtate at Exdellyon, to the ſaid William Robinſon, 
and made him ſole executor of his will. 


On the zoth of September, 1728, the teſtator died without 
iſſue, leaving the ſaid William Robinſon, the appellant's late fa- 
ther, his heir at law; and Lancelot Hicks, after the teſtator's 
death, took upon him the name of Robinſon, but could not live 
in the teſtator's houſe at Bochym, the ſame being in his lifetime, 
and for a conſiderable time after his death, in the poſſeſſion of 
the appellant's ſaid father. 


In November 17 31, a bill in Chancery was brought by Eliza- 
beth Robinſon, the teſtator's widow, againſt the ſaid William Ro- 
linen, the heir at law, and the ſaid Lancelot Hicks, and others, 
to carry into execution certain articles entered into previous to 

| | her 


* to the ſame uſes, as I have given my eſtate.” — And after 


1758. 
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her marriage, and to have the benefit thereof. And in Ji, 
Term, 1732, a croſs bill was filed by the ſaid Lancelst Hick, 
to prove the teſtator's will, and carry the trufts thereof into «. 
ecution; and that he, as deviſee of the real eſtate, might hu 
the benefit of the deviſe thereof, and have the deeds ng 
writings relating thereto delivered up to him. 


Both theſe cauſes were heard befdee Sir Foſeph Jekyll, the 
Maſter of the Rolls, on the 7th of April, 1733; when he wy 
pleaſed to declare, That, by the will of the ſaid George By. 
% binſon, the ſaid Lancelot Hicks, alias Robinſon, was entitled tu 


A an eſtate for life in all the eſtate of the ſaid George Nobinſn 
0 (exeept the eſtate of Endellyon, and the preſentations in the 
* county of Cornwall) with remainder to the eldeſt and but i 


« ſon of the ſaid Lancelot Robinſon for his life, they performing 
** the conditions in the will; and that the remainder would g 


cover to the ſaid William Robinſon, the heir at law of the fil 


s teſtator, and that the perpetuities were in like manner to he 
4s ſettled to the uſe of the ſaid Lancelot Hicks, alias Robinſon, fo 


2 life, with remainder to his eldeſt ſon for his life, with reauin- 
eder to the ſaid William Robinſon the heir at law.“ 


Mrs. | Robinſon appealed from fonts parts of this lene to the 


then Lord Chancellor Talbot, but the ſaid Lancelot Hicks, aliu 
| Robinſon, acquieſced under the ſame ; and on the 17th of D. 
cember, 1734, ſuch appeal was heard, when his Lordſhip vn 
pleaſed to vary the ſaid decree, as to the particulars complained 


of; but affirmed the ſame as to the intereſt which the ſaid Lu 
celot Hicks, alias Robinſon, took in the teſtator's eſtate under hi 


will, by a declaration in the very words of the former decree.” 


The ſaid Db Hicks had two ſons, viz. George, his eldel 
ſon, who was called by the name of Robinſon, and died 1n Mari 


1738, an infant, in the lifetime of his father, and the V 


his younger ſon. 


In July 1745, Lancelot Hicks died inteſtate, leaving ibe t. 


ſpondent, his only ſurviving ſon, then an infant. 


In March 1748, the reſpondent brought his bill in the Coo 


of 3 , againſt the ſaid William Robinſon, the 2 
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gather, and againft the ſurviving truſtees in the teſtator's wall, 


for an execution of the truſts therein mentioned ; and that 
\ ſufficient part of the teſtator's real eſtate might be ſold, to diſ- 
charge the debts and incumbrances affecting the ſame, and that 
the reſidue of the eſtate might be conveyed to the reſpondent. 


The appellant's father put in his anſwer to this bill, and 
thereby inſiſted, that, by the teſtator's will, the ſaid George Hicks, 
otherwiſe Robinſon, the elder brother of the reſpondent, was te- 
ant for life in remainder of the teſtator's eſtates, immediately 
expectant on the eſtate deviſed to Lancelot Hicks, otherwiſe Ro- 
linen his father for life, and that ſuch eſtate was a veſted re- 
mainder in him the ſaid George Hicks, otherwiſe Robinſon ; and 
that no other ſon of the ſaid Lancelot Hicks, otherwiſe Robinſon, 
could, under the teſtator's will, take any eſtate or intereſt in the 
lands thereby deviſed, and that on the death of ſuch ſon, he 
the defendant William Robinſon, as heir at law of the teſtator, 
or by virtue of his ſaid will, became ſeiſed in fee of the rever- 
fon of the ſaid eſtate, immediately expectant on the eſtate de- 
viſed for life to the ſaid Lancelot Hicks, otherwiſe Robinſon ; and 
that on his death, he the ſaid defendant Villiam Robinſon be- 


cumbrances thereon. 


the Lord Chancellor Hardwicke, when his Lordſhip was pleaſed 
to order, that a caſe ſhould be made for the opinion of the Judges 
of the Court of King's Bench, upon the will of the ſaid teſtator 
George Robinſon, and the material facts appearing in the plead- 
ings in the cauſe, upon the following queſtion, viz. © Whether 
any and what eſtate or intereſt in the premiſes in queſtion did, 
* by virtue of the ſaid will, veſt in the ſaid Edmund Robinſon.” 
And it was ordered, that the ſaid caſe ſhould be ſtated as of a 
deviſe of a legal eſtate to Lancelot Hicks, and the ſeveral per- 
lons to take in remainder after him, without regard to any truſts; 
ad all further directions were reſerved, till after the Judges 
thould have given their opinion. | 


Bs time after pronouncing this decree, William Robinſon 
e 


hom the ſuit was regularly revived, 


af 


came ſeiſed in poſſeſſion thereof, ſubje& to the charges and in- 


On the gth of November, 1751, this cauſe was heard before 


d, leaving the appellant his eldeſt ſon and heir at law, againſt 


Vol. "A — A caſe 


: 
4 


C. Yorke. 
G. Perrot. 


\ 


of the Court of King's Bench, which was ſeveral times argued 


« tion, to effectuate the manifeſt general intent of the teſtats; 
. - — | . 
be conſtrued to take an eſtate in tail male, he and the hein 


«© ing the expreſs eſtate deviſed to the ſaid Lancelot Hicks for hi 


the foundation of the certificate, and without entering into any 
debate upon the queſtion) declared, that the reſpondent Edmund 


deceaſed, are mentioned; and decreed, that the truſtees ſhould 
convey the ſaid premiſes to him and the heirs male of his body, 


of the teſtator's widow, and other the incumbrances on the fad 
veyance, in caſe the parties ſhould differ about the ſame: And 
tinued tilt further order, and that the refpondent ſhould pay to 


the Maſter. 12 


cree, ſo far as it declared the reſpondent entitled to an eſtate in 
difficulty occurring in the conſtruction of wills, is to form? 


ought to prevail, and where the legal operation of his ward 


allowed in courts of law and equity, by the current of a 


KCaſles in Parliament. 
A caſe was accordingly ſtated for the opinion of the Judge 


before them; and on the 1ſt of December, 1756, they wer, 
pleaſed to certify, That they were of opinion, that upon the 
« true conſtruction of the will of the teſtator George Robin ſn, 
Lancelot Hicks, therein named, muſt, by neceſſary implier 


male of his body taking the name of Robinſon, notwithſtand. 
life, and no longer.” 


On the Sth of March, 1757, the cauſe came on to be hen 
upon this certificate, and for further directions on the equity 
reſerved, before the Lords Commiſſioners for the cuſtody of the 
Great Seal, when their Lordſhips (as is uſual in ſuch caſes, upon 


Cy  _ — — 2 3 - — ana Gd oy 


Hicks, otherwiſe Robinſon, as ſon of the faid Lancelot Hicks, wa 
entitled to an eſtate in tail male in the premiſes in queſtion, with 
ſuch remainders over as in the will of the faid George Robinfm, 
with ſuch remainders over as aforeſaid, ſubject to the jointure 
premiſes ; and it was referred to the Mafter to ſettle ſuch con- 


was ordered, that the receiver already appointed ſhould be con- 


the defendants the truſtees, their coſts.of the ſuit to be taxed by 


The heir at law apprehending himſelf aggrieved by this de- 
rail, appealed ;- and on his behalf it was argued, that the greateh 
true judgment where the preſumed general intent of a teftator 


ſhould take place. If the intention can be collected clear 


| | f BY 
from plain deciſive evidences, ſuch as have been received 4 
utho- 


rities 


Caſes in Parliament. 

fities in ſimilar caſes, it muſt prevail. But if on the one hand, 
the preſumed intention be obſcure and ambiguous, not neceſſa- 
rily implied in the words, and wholly inconſiſtent with the le- 
gal operation; and if on the other hand, the legal operation pro- 
guces a clear uniform ſenſe, without contradiction or abſurdity; 
that conſtruction ought to be preferred, which explains the in- 
tention of the teſtator with the leaſt violence to his words. 
That though this caſe aroſe upon the deviſe of a truſt, yet the 
Court of Chancery, in ſending it to a court of law, judged that 
it ought to be governed by the ſame rules of conſtruction as 
the deviſe of a legal eſtate ; and it was ſubmitted, that the will 
of George Robinſon afforded no ſtrong, coercive, legal evidences of 
intent, ſuch as mult induce a court of law, from the neceſſity of 
his meaning, to over-rule the legal operation of his words, - and 
veſt an eſtate of inheritance in tail male in Lancelot Hicks, the 
father of the reſpondent, who was not related to the teſtator, in 
prejudice to the appellant's father, who was certainly one prin- 
cipal object of his bounty, and his heir at law. | 


It would ſerve to explain the grounds on which the appellant 
proceeded, if it was conſidered, I. What eſtate was deviſed to 
Lancelot Hicks the father. II. What eſtate was deviſed to his 


ſon, 


As to the firſt queſtion, the teſtator had not left the poſſibi- 
lity of a doubt, if his expreſs declaration deſerved any weight. 
He deviſed all his real eſtate (except his lands in Endellyon, and 
his preſentations in Cornwall) to Lancelot Hicks the father for 
ite, and no longer, enforcing his deviſe by negative words, which 
have hitherto been allowed, in all the caſes adjudged, to be ſuf- 
hcient to prevent any implication by way of enlarging the eſtate, 
and extending the duration of it: So that the decree of the 
Court of Chancery, grounded upon the certificate of the Court 
of King's Bench, controuled not only the legal force of the 
Words, but their meaning in common uſe, and in effect expunged 
them out of the will. That as all the authorities concur againſt 
Marzing an eſtate for life into an eſtate of inheritance, where 
degative words are added to ſtrengthen the expreſs deviſe ; fo 
ſkewiſe they are uniform in not raiſing an eſtate tail by impli- 
tion in the tenant for life, either by way of preſent eſtate in 
polleſion, or by way of remainder in tail after other limitations, 

unleſs 
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— unleſs the teſtator has limited expreſs eſtates of inheritance to 
[| 8 wa. ſome of the ſons or iſſue of the anceſtor, tenant for life, 20m. 
! natim, or by deſcription ; and then deviſed the lands over 9 
j another family, in default of iſſue generally of that anceſty; 
But this was the firſt caſe in which it had been held, that the 
tenant for life took an eſtate tail by implication in virtue of the 
connecting words, ** for want of fuch iſſue,” where the def; 
of iſſue on which the implication is raiſed, is not general, hy 
relative, by force of the word ſuch, to a particular antecedent 
limitation ; and where that antecedent limitation is made only u 
one ſon of the tenant for life, without any collective deſcription 
of his heirs male, or heirs of his body, and without any word; 
deviſing an inheritance to that ſon, That there were other cit. 
cumſtances in the will from which it was inferred, that the tel. 
tator intended to give an eſtate of inheritance to Lancelot Hick 
the father; but they ſeemed too ſlight to have any weight in the 
conſtruction, The deviſe of the advowſons to Lancelot Hick, Wl. 
was juſt as doubtful as the deviſe of the teſtator's lands, the ad. WW 
vowſons being given in a ſubſequent clauſe, in the ſame manner 
and to the ſame uſes as he had given his eſtate. - The direction to 
(| live in his houſe, was a condition frequently required in a . WW 
C | nant for life, and even the direction to take his name, has bee 7 
faid in precedents of authority, to be much too weak to ſupport WN « 
an implied deviſe of an inheritance, and has in fact been impol- WW t 
ed upon ſome tenants for life, who could not pretend to argue, Wl « 
c 
| 
n 


3K that any greater eſtate in the lands was intended for them. 


F And as to the ſecond queſtion, what eſtate was deviſed to tix 

| ſon of Lancelot Hicks? If the father took only an eſtate for life t 
1 there was no colour to ſay, that any one could entitle himſel 
1 as deviſee of an eſtate of inheritance, by words of purchaſe t 
| | the will. The deviſe was made after the death of Lancet p 
BE Hicks, to ſuch ſon as he ſhall have; no expreſs words of lim -f 
19 tation were annexed to it to give an inheritance ; no words t 
| which it could be implied; the only doubt ariſing on fo q 

words which referred clearly to a failure of iſſue (whether 28 te 

neral or limited failure was the queſtion) not of the ſon, but 

the father. Hence it follows, that the ſon intended by the wil 

could only take an eſtate for life. If Lancelot Hicks had had 260 

living at the teſtator's death, in September 1728, the deviſe vol 

have taken effect immediately, as a veſted remainder for J 

1 
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ſor life, but veſted on the birth of the reſpondent's eldeſt bro- 
ther Geor ge Hicks, 1n May 1734. From that moment the de- 
vife was ſatisfied; and George Hicks dying in March 1738, the 
mitation over in favour of Milliam Robinſon, the teſtator's heir 


ſtruction was exactly agreeable to the decree of Sir Jeſeph Fekyll, 
pronounced on the 17th of April 1733, and afterwards affirmed 
by the Lord Chancellor Talbot, on the 17th of December 1734. 
in the preſence of counſel for Lancelot Hicks, who was now 
held to have been tenant in tail, and who was materially inte- 


2dviſed toacquieſce in Sir Joſeph Fekyll's opinion; and yet at the 
time of hearing the appeal, it was taken to be ſo juſt and right, 


that no doubt was conceived upon it either by the counſel or 


the court, It was therefore hoped, that the decree now appealed 
from would be reverſed ; and the reſpondent's bill diſmiſſed, 


ſon, children, iſue and heir, in a will, where no ſon is in being 
at the time of the deviſe, are nomina collectiva, and ſufficient to 
create an eſtate of inheritance, and carry the land, not only to 
the immediate heir or iſſue, but to all that deſcend from the 
deviſee. That the teſtator in this caſe could not have any parti- 
cular perſon in view to take, but the iſſue male of Lancelot 
Hicks, in a collective ſenſe, was clear; becauſe, at the time of 
making his will, Lancelot Hicks was a batchelor ; and therefore 


lon of Lancelot Hicks not then in being, would be a conſtrue- 
tion equally illiberal and abſurd. That this was made {till 
plainer by the words which follow, i. e. for default of ſuch iſſue, 
for theſe words explained what kind of an eſtate, as to its con- 
tinuance or duration, the deviſee ſhould take; and are ſo fre- 
quently uſed to denote an eſtate tail, that they are become almoſt 
technical; ſo that expreſs words are hardly better to be under- 
ſtood, than the implication ariſing from this phraſe. That if 
the teſtator meant to give his eſtate to all the iſſue male of Lan- 
clot, there was ſome ſenſe in requiring all ſuch deviſees to bear 
bis name, and this is common: From whence this affection to 
his name in the teſtator, furniſhed a ſtrong argument to ex- 
tend that deviſe to all the iſſue male; inaſmuch as this kind of 
8 4 D vanity 


ks no ſun was born at that time, it was a contingent remainder 


it law, the father of the appellant, took place. That this con- 


reſted to contend for the ownerſhip of the inheritance, but was 


But in ſupport of the decree it was contended, that the words 


C. Pratt. 
F. Norton, 


to ſuppoſe he could mean to give a life eſtate only to ſome one 
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vanity is never ſatisfied with the remembrance of one or two 


generations, but looks forward to the lateſt poſterity. That the 
teſtator's intentions ' in this, reſpect, ſeemed more fully explain. 
ed, in the clauſe immediately following the deviſe ; where, after 
deſiring that William Robinſon ſhould have liberty to preſent 
whom' he pleaſed to any vacancy which ſhould happen in any 
the teſtator's preſentations during his life, and in caſe any of his 
children ſhould be deſigned for holy orders, to take bonds of n. 
ſignation to ſuch child or children; he expreſſly deviſed the 
perpetuity of thoſe very preſentations to Lancelot Hicks, in the 
ſame manner, and to the ſame uſes, as he had given his eſtate, 
which manifeſtly ſhewed, that at leaſt an eſtate of inheritance 
was meant to paſs to the ſon or ſons of Lancelot Hicks, taking 
the name of Robinſon ; for he never could intend to give an eſtat 
for life only, to ariſe at ſo remote a period, as when there ſhould 
be a total failure of iſſue of William Robinſon ; and without 
which, the word perpetuity could not be ſatisfied by any other 
conſtruction that could be put upon it. That in the caſe uf 
wills, the teſtator is znops conſilii, and has not always opportuni- 
ties of obſerving the formalities of law; and it is a general rule 


that the intention of the teſtator is to govern in the conſtructio 


of wills, and that the judges will go as far as they can to aſl 
and give effect to ſuch intention. And therefore, as the wor 


fon will in a will ſignify an eſtate tail, as well as the words ſu 


Decree 
aiirmed, 
Jour. vol. 29. 
p. 227, 232. 


or children, it was humbly inſiſted, that the deviſe in the uil 
of George Robinſan, muſt by conſequence and operation of lay, 
to manifeſt the intent of the teſtator, be conſtrued to create at 
eſtate to the reſpondent and the heirs male cf his body. 


After hearing counſel on this appeal, the judges were directed 
to give cheir opinions upon the following queſtion, vix. Whe- 
* ther any and what eſtate or intereſt in the premiſes in quel 
„tion, is by virtue of the will of the teſtator George Robinſan, 
„ veſted in Edmund Hicks alias Robinſon, the reſpondent?” And 
after taking time to conſider, the Lord Chief Baron delivered th 
following unanimous opinion, viz. ** That by the will of tht 
e teſtator George Rob:n:jor, an eſtate in tail male did veſt in Lot 
*.celot Hicks alias Robinſon the father, and that an eſtate in al 
male is veſted in Edmund Hicks alias Robinſon the lon, as hell 
male of the body of Lancelot Hicks alias Kobinſon.” Where: 
upon it was ORDERED and ADJUDGED, that the appeal (houl 


be diſmiſſed, and the decree therein complained of afficocd. 
CEL ut 


| 
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Our Sovereign Lord the King, : Plaintiff, 


Vun Ponſonby, Richard Panſon-) 3 | 
by and Charles Caldwell, Eſqrs; | | Ye e 
Milliam Colvil, Gent. Hugh! IN fin Error. 2" 
Darley, Benjamin Burton, Eſq; Defendants / —_ 


Jobn W ard, Eſq; James Tur- | 
ner and Marget/on Saunders, | 


J 


24th February, 1758. 


ING FAMES I. by letters patent under the Great 
Seal of Ireland, dated the 25th of March, in the 11th 
ear of his reign, conſtituted the town of Newtown in the county 
of Down, in Ireland, to be a free borough and body corporate, 
conſiſting of a provoſt, twelve free burgeſſes, and the common- 
al:;; with power to the provoſt and free burgeſſes, to elect two 
members to ſerve in the parliament of Ireland; and ordained, 
that the free burgeſſes ſhould continue in their offices during 
their lives, unleſs they ſhould, for miſbehaviour or other reaſon- 
able cauſe, be moved from their offices; and they were to be 
moveable by the provoſt and the majority of burgeſſes accord- 
ingly; and when any of them ſhould die, or be amoved, the 
provoſt and the reſt of the free burgeſſes, ſhould ele& others, out 


the beſt inhabitants of the ſaid borough, to be free burgeſſes 
in their ſtead, | 


This borough and others who had the like charter, having 
met with ditficulties and inconveniencies in electing proper per— 
lons out of the inhabitants of the town to be free burgeſſes, 
and having therefore frequently elected into that office others, 
"ho were not inhabitants of the town, and doubts and queſ- 
ons ariſing thereupon, which were likely to diſturb the peace 
o thoſe boroughs ; for preventing thereof, an act of parliament 
„21 Geo, II. paſſed in Ireland, reciting, amongſt other things, 
"it many of the boroughs (not being cities) who ſent members 
0 barliament, had been hitherto obliged, for want of Proteſtant 
ſalabitants refident within their precincts, to elect into the of- 


face 


i. 
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been queſtioned, whether, perſons who were not inhabit 


for that purpoſe to amove ſeveral of the burgeſſes who wes not 


without applying to the corporation to exerciſe their pov" 
amotion given them by the charter, if they ſaw cauſe; 


Zo, to be brought againſt all the defendants, under an z 
parliament which paſſed in Treland 19 Geo. II. by which * 
| | enacith 
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fice of burgeſſes and other offices, perſons who did not inhyjj 
or could not be reſident within their precincts; and that it þ,y 


could, within the letter of the charters, be elected into, or 38 
as burgeſſes within ſuch boroughs; and that it continued in. 
practicable, in moſt of the ſaid boroughs, to find Proteſtant in. 
habitants who, on account of their circumſtances, were fit to be 
truſted in ſuch offices; and that many ſuits and controverſy 
might and were likely to ariſe, touching the legality of the cle. 
tions of perſons who were not inhabitants, and the peace 
good government of ſuch corporations might thereby be inte. 
rupted, and great miſchief enſue, if not timely prevented: Fx 
remedy and prevention whereof, and for the more effectual quiet 
and eſtabliſhment of corporations, and ſecuring the rights ad 
privileges of perſons who had been, or ſhould be elected into ay 
of the ſaid offices or franchiſes, it was enacted and declared, thi 
no perſon who had been or ſhould be, in all other reſpedts, du 
elected and admitted into any of the ſaid offices or franchiſes, in 
any town corporate, or borough (not being a city), ſhould be 
ouſted of any ſuch office or franchiſe, or be any ways ſued, pro 
ſecuted or moleſted, for or by reaſon only of his not beinga 
inhabitant of, or reſident within ſuch town corporate or bo- 
rough at the time of his election; but that it ſhould be lauft 
for all and every perſon and perſons who had been, or thercaft 
ſhould, in other reſpects, be duly elected and admitted into a 
of the ſaid offices or franchiſes, to hold, exerciſe, and enjoy ſud 
office or franchiſe, as fully and effectually, to all intents and put 
poſes, as if ſuch perſon or perſons was or were inhabitants of, 0 
reſident within ſuch town corporate or borough at the time df 
his or their election. 


A gentleman of the borough of Newtown having an inclint 
tion to increaſe his weight and influence in the corporation, zl 


in his intereſt, under pretence of their not being inhabitants d 
the borough, notwithſtanding the above act of parliament, zl 


endet 


voured to procure an information, in the nature of a quo warra 
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nated, that in caſe any perſon or perſons ſhould, after the firfſt 
tay of Trinity Term 1746, uſurp, intrude into, or unlawfully 
hold any of the offices or franchiſes of burgeſles, or other offices 
of corporations, it ſhould be lawful for the proper officer, with. 
ave of the courts, to exhibit informations, in the nature of a 
quo warranto, at the relation of any perſons deſiring to proſe- 
cute the ſame againſt ſuch perſons : And if it ſhould appear to 
the courts, that the ſeveral rights of divers perſons might pro- 
perly be determined on one information, it ſhould be lawful for 
the courts to give leave to exhibit one information againſt ſeveral 
perſons, in order to try their reſpective rights: And in caſe any 
perſons, againſt whom ſuch informations ſhould be exhibited, 
ould be found guilty of an uſurpation or intrufion, or unlaw- 
ully holding any of the ſaid offices or franchiſes, it ſhould be 
Iwful for the courts, as well to give judgment of ouſter, as to 
fine, and that the relators ſhould recover their coſts; and if 
judgment ſhould be for the defendants, that they ſhould recover 
their coſts againſt the relators. Which act is a tranſcript of the 


ngliſþ ſtatute of the gth of Ann, relating to the ſame matters 
n England. 


AE .... 


Accordingly, in Trinity Term 1748, an information was ex- 
ibited in the Court of King's Bench in Ireland, in the name of 
lbomas Carter, Eſq; the King's coroner and attorney, at the re- 
tion of Hamilton MacClure, as a nominal informer, againſt the 
Night Honourable John Ponſonby, the Honourable Richard 
nſonby, Charles Caldwell, Eſq; Villiam Cotvill, Hugh Darley, 
benjamin Burton, John Ward, James Turner, and Margetſox 
eunders, charging them ſeverally with having uſurped the of- 
ice of a free burgeſs; and to ſhew by what warrant they had 
Krciſed and did then exerciſe, and claim to have and uſe the 
ivileges and franchiſes of a free burgeſs of the ſaid borough. 


| To this information the defendants appeared and pleaded ſe- 
cally, and in each of their pleas ſtated the material parts of 


© charter; and then the particulars of their reſpective de- 
ences. | | 


ry defendant Jobn Ponſonby by his plea ſaid, That on the 
; ay of October 1745, the provoſt and free burgeſſes of the 

d rough of Newtown for the time being, or the greater 
Ver. V. 4 E part 
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part of them, aſſembled themſelves at Newtown aforeſaid, in ih 
borough of Newtown aforeſaid, in the ſaid county of Down, i, 
the uſual place for aſſembling themſelves within the aid hy. 
rough, and the franchiſes of the ſame, to elect and chooſe a4 
and proper perſon into the office of a free burgeſs of the (i 
borough, then vacant, and did then and there duly ele& at 
chooſe him the ſaid John Ponſonby, as and for one of the fy; 
burgeſſes of the ſaid borough, purſuant to the ſaid letters patent, 
and the uſage of the ſaid borough, being firſt duly convened fy 
that purpoſe : And he further ſaid, that ſince the ſaid election 
the provoſt and free burgeſſes of the ſaid borough of Newtom, 
for the time being, did not give him notice of ſuch his eleQin, 
or require him to be admitted into the ſaid office, or to take the 
oath of a free burgeſs of the ſaid borough ; and that he at ay 
time ſince his ſaid election as aforeſaid, was not admitted ints 
the ſaid office, and did not take the oath of a free burgels of th 
faid borough of Newtown, in the ſaid letters patent mentioned ui 
ſpecified to be taken by every free burgeſs of the ſaid borough d 
Newtown ; but was ready, when required, to accept the (aid a. 
fice of a free burgeſs of the ſaid borough of Newtown, and u 

take the oath of office of a free burgeſs of the ſaid borough, a 
the oaths by law required ; and that he had not, at any tin 
ſince his ſaid election as aforeſaid, or at the time or times in tit 
ſaid information alledged, or during any part thereof, uſed 
exerciſed the office, privileges and franchiſes of a free burzi 
of the ſaid borough of Newtown, as by the ſaid information i 
alledged ; but he ſaid, that by force and virtue of his bei 
elected and choſen a free burgeſs of the ſaid borough of 
town, as aforeſaid, he claimed to be entitled to be ſworn in 
the office of a free burgeſs of the ſaid borough of New" 
according to the orders and directions of the ſaid letters f 
tent, and the uſage of the ſaid borough, and then to uſe u 
exerciſe the office, privileges and franchiſes of a free burgeb 
the ſaid borough. And then he traverſed the uſurpation chat 
ed againſt him. > 1 


The deſendant Benjamin Burton pleaded the ſame plea, * 
tis mutandis. And the ſeven other defendants, who bat |: 
duly elected, admitted, and ſworn into, and acted in the o 


of burgeſſes of the ſaid borough, conceiving themſelves wit 
| 
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titled to exerciſe the ſame, put in ſeveral pleas; inſiſting on 
their right, and traverſing the uſurpation. 


The Coroner after demanding oyer of the charter of the cor- 
poration, and having it granted and ſet forth verbatim, replied 
o each of the nine defendants pleas ſeverally, as follows: 


The ſaid Thomas Carter faith, That by any thing above in 
pleading alledged by the faid John Ponſonby, the ſaid office, 
privileges and franchiſes of a free burgeſs of the ſaid borough 
of Newtown, claimed by him in manner ſpecified in the faid 
plea, ought not to be allowed unto him: For that the ſaid 
Thomas Carter faith, that after the time of the electing the ſaid 
Jobn Ponſonby as and for one of the ſaid free burgeſſes of 
the ſaid borough, that is to ſay, on the zd day of October, in 
th: year 1745, he the ſaid John Ponſonby had notice at Dublin 
bat he was fo elected; and yet the ſaid John Ponſonby, within 
cen days after ſuch election, or at any other time before the 


4th day of June, in the year 1748, did not apply to be admitted 


and ſworn into the ſaid office of burgeſs; but the ſaid ohn 


| Ponſonby, for the ſpace of two years and feven months, and up- 
ds, that is to ſay, from the 1ft day of October 1745, to the 
Td 4th day of June 1748, did not refide or live at any place 
vichin the faid borough of Newroun; but the faid John Pon- 
ſmby wilfully, and without any reaſonable cauſe, and knowing 
he was elected as aforeſaid, during the ſaid laſt mentioned time 
was abſent from the faid borough, and did refide without the 
limits of the ſaid borough, and eighty miles from the ſame, 
that is to ſay, at Dublin; whereby the ſaid Fobn Ponſonby for- 
feited the ſaid office, privileges and franchiſes of a free burgeſs 
of the ſaid borough of Newtown, by him claimed in manner 
worefaid, and all his right and title thereto, and ceaſed to be a 
free burgeſs of the aid borough, or to have any right to be ad- 
mitted and ſworn into the ſaid office; nevertheleſs the ſaid 
fobn Ponſonby, during the time above ſpecified in the ſaid infor- 
mation, did claim, and ſtill claims, to have and uſe theſe pri- 
vileges and franchiſes as by the ſaid information is ſuppoſed. 
And this the ſaid attorney and coroner is ready to verify. 
Wherefore he deſires judgment; and that the ſaid Jon Pon- 
ſmby be convicted of the premiſes, and excluded from the ſaid 
privileges 


6 


1758. 


pleading alledged by the ſaid Richard Ponſonby, the office, pri 


adjudged to him; for that the ſaid Richard Ponſonby, after the 


poſed in him by the ſaid letters patent, and contrary to the lay 


whereby the ſaid Richard Ponſonby forieited the ſaid office, pri 


ſaid attorney and coroner for the ſaid lord the King was read) 


| who had been only cle&ed, and not ſworn or admitted into th 
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privileges and franchiſes by him claimed in manner aprt. 
ſaid, Sc. 


The Coroner replicd in like manner to the defendant Benja. 
min Burton's plea. 


And as to the plea of the defendant Richard Ponſonby abort 
pleaded, the ſaid Thomas Carter ſaid, that by any thing above in 


vileges and franchiſes of a free burgeſs of the ſaid borough of 
Newtown, above claimed by him, ought not to be allowed ar 


ſaid 21ſt day of January in the year 1744, for the ſpace of three 
years and four months and upwards, that is to ſay, from the 
ſaid 21ſt day of january 1744, to the 4th day of June in the 
year 1748, did not reſide or live at any place within the faid 
borough of Newtown ; but the ſaid Richard Ponſonby wilſulh, 
and without any reaſonable cauſe, and contrary to the truſt r- 


of the land, during the ſaid laſt mentioned time was abſent fron 
the ſaid borough, and did reſide without the limits of the fad 
borough, and 80 miles from the ſame, that is to ſay, at Dublin; 


vileges and franchiſes of a free burgeſs of the ſaid borough « 
Newtown by him claimed as above, and ceaſed to be a burgel 
thereof. Nevertheleſs the ſaid Richard Ponſonby, during the 
time above ſpecified in the ſaid information, did uſurp, and fil 
uſurped thoſe privileges and franchiſes on our now lord tbe 
King, as by the ſaid information was ſuppoſed ; and this tit 


to verify: Wherefore he deſired judgment; and that the {aid 
Richard Ponſonby be convicted of the premiſes, and excluded 
from the ſaid privileges and franchiſes by him claimed, &c, And 
the coroner replicd in like manner to the pleas of the fix other 
defendants. 


The defendants rejoined ſeverally; and the two defendant 


ofice of burgeſs, vid Jobn Ponſonby and Benjamin Burton, p 

joined, that they had not due notice of their elections; ® 

tendered an iſſue on that fact. And the ſeven other defend 
5 


ants, 
Who 
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who had been elected, ſworn, admitted and acted in the office 
of burgeſſes, rejoined ſeverally, that they had at all times at- 
| ;:nded the duty of their office. | * 


The coroner thereupon demurred in law; and affigned for 
ſpecial cauſe of demurrer, to the replication of the defendant 
Jobn Ponſonby, and the other non- acting burgeſs, that by the 
plaintiff's replication notice was charged in general ; and that 
thoſe two defendants, by their rejoinders had not anſwered that 
charge directly, nor was the iſſue tendered by them a direct an- 
ſwer thereto, but a negative pregnant; and for that, whether 
the notice was due notice or not, was a matter of law and not 
of fact to be tried by a jury. And to the replication of the 
defendant Richard Ponſonby, and the fix other acting burgeſles, 
che plaintiff aſſigned for ſpecial cauſe of demurrer, that theſe 
| defendants by their rejoinders had not traverſed, or confeſſed 
and avoided the coroner's replication. 


The defendants ſeverally joined in demurrer. And upon ar- 
guing theſe demurrers in Micbaelmas Term, 1749, the Court 
unanimouſly gave judgment againſt all the defendants as follows; 
viz. that the rejoinder of the defendant Fohn Ponſonby, was not 
ſufficient in law to maintain the allowing and adjudging unto 
him his ſaid claim of the ſaid office, privileges and franchiſes of 
a free burgeſs of the ſaid borough : It was therefore conſidered 
by the Court, that the ſaid John Ponſonby ſhould not in any 
manner intermeddle with, or concern himſelf in and about the 
ſaid office, privileges and franchiſes, of a free burgeſs of the 
borough of Newtown aforeſaid ; but that he ſhould be abſolutely 
forejudged and excluded from ever exerciſing or uſing the 
ſame, or any of them; and that the ſaid 70% Ponſonby, in order 
to ſatisfy the lord the King on account of his ſaid uſurpation, 
ſhould be taken, Sc. And that the ſaid Hamilton MacClure the 
relator, ſhould recover againſt the ſaid Fobn Ponſonby 211. 35. 7d. 
for his coſts, according to the ſtatute. The like judgment was 
given againſt the defendant Burton, the other burgeſs, who only 
claimed and had not been ſworn into, or acted in the office. 
The judgment againſt the defendant Richard Ponſonby was, that 

is rejoinder was not ſufficient in law to maintain the allowing 
and adjudging to him the office, privileges and franchiſes, of 
free burgeſs of the ſaid borough : It was therefore conſidered 
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by the court, that the ſaid Richard Ponſonby ſhould not in any 


manner intermeddle with, or concern himſelf in and about the 
ſaid office, privileges and franchiſes of a free burgeſs of the ſaid 
borough of Newtown, but that he ſhould be abſolutely forejudged 
and excluded from ever exerciſing or uſing the ſame, or any of 
them for the future; and that the ſaid Richard Ponſonby, in or. 
der to ſatisfy the Lord the King on account of his ſaid uſurps. 
tion, ſhould be taken, Se. And that the ſaid Hamilton Mar. 
Clure, the relator, ſhould recover againſt the ſaid Richard Pn. 
fonby 201. 175. 3d. for his coſts, according to the ſtatute, Any 
the like judgment was given againſt the other fix defendants, 


The defendants conceiving themſelves aggrieved by this judg. 
ment of the Court of King's Bench in Ireland, brought a wii 
of error therefrom, returnable into the Court of King's Bench 
in England; and having removed the record, the defendants al. 
ſigned the general errors, and the plaintiff rejoined that ther 
was no error. CEE: | 


Upon arguing the cauſe in the Court of King's Bench in 
England, in Michaelmas Term 1755, all the Judges of that 
Court were of opinion, that the judgment of the Court of King 
Bench in Ireland was erroneous, and therefore reverſed the 
ſame. | | 


But to reverſe this judgment of reverſal, a writ of error wi 
brought in parliament ; and on behalf of the plaintiff in error it 
was contended, that this, as well as the other charters granted at 
the ſame time, plainly appeared to have been granted with a vie 
to ſupply the towns in the north of Jreland with Proteſtant in- 
habitants ; and for that end, all the inhabitants for ever, and none 
elſe, were incorporated by the name of Provoſt, Free Burgeſs, 
and Commonalty of the borough of Newtown ; and although, 
for particular purpoſes, the provoſt: and free burgeſſes had? 
power given them to admit foreigners into the commonalty, Jet 
none but an inhabitant could exerciſe, or claim to exerciſe tit 
office of a free burgeſs. That the office of free burgeſſes, . 
cording to the power given them by the charter, required rel 
dence, inaſmuch as they were to aſſiſt in making by-laws, and 
with the provoſt were veſted with the ſole power of adwittin; 


freemen, of amoving ſuch free burgeſles as were guilty of of 
2 | | fences, 
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-nces, and of chooſing others in caſe of death or vacancies ; as 
o with the annual election of the provoſt ; and as often as 
bat office ſhould be vacant by death, or otherwiſe, to aſſiſt in 
hooking another free burgeſs to be provoſt for the remainder of 
he year; and it was only by them and the provoſt, that mem- 
ers were elected to ſerve in parliament. Therefore reſiding 
ut of the borough, in places where they could not be ſummon- 
j, nor attend the office, was an abdication or forfeiture of their 
ht to continue in ſuch office. That it was admitted by the 
readings, that ſeven of the defendants had exerciſed and held 
be office of free burgeſſes, notwithſtanding their non-reſidence; 
hich holding and exerciſing, being contrary as well to their 
uty as free burgeſſes, as to the intent and meaning of the char- 
r, was an unlawful holding and exerciſing, conſtituting the 
rfeiture within the operation of the ſtatute of the 19th Geo. II. 


je of that ſtatute, That the two other defendants by their 
eadings admitted, that they had been elected in a manner ap- 
rently unlawful, becauſe they were not reſident at the time of 
cir election, nor had they taken the oaths required. by the char- 
t, or been admitted ſince; but had unlawfully intruded into 
uſurped the franchiſes, by averring on record, when legally 
tioned, that they had a title to the office by due election; and 
ſo doing, had ated in order to maintain their claim of right 
admiſſion in conſequence thereof. But that they were un- 
fully elected was plain, becauſe they were not eligible at the 
e of their election, as not being reſident; and this defect was 
t cured by the Iriſh act of the 21ſt Geo. II. for that relates 
ly to ſuch as have been elected, and are admitted; which made 
an offence plainly within the miſchiefs intended to be reme- 
d by the act of the 19th Geo. II. for reſtraining acts ſo injurious 


gelies had a power of amoving ſuch of their members as were 
ty of offences, yet the Court of King's Bench had alſo a 
wer of amoving them by judgment of ouſter ; and that court 
$ moſt properly applied to in this caſe, where nine out of 
che free burgeſſes appeared to be non-reſident, ſince it was 
Polltble to ſuppoſe, that they could have been amoved by a 
Verity of free burgeſſes, if an application had been made to 
oy that purpoſe ; and ſuppoſing the Court of King's Bench 


pronounce 


id therefore they were liable to the judgment of ouſter, by vir- 


the rights of corporations, That though the provoſt and free 


ower given them by the ſtatute of the 19th Geo. II. to 
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of their election, and to which charge they had not anſyers 


that the judgment given by the Court of King's Bench in . 


- fidence, as in the caſe of a Mayor, Recorder, or other head 
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pronounce the judgment of ouſter in caſes of this nature, a pr. 
vious application to the free burgeſſes for an amotion, woul 
have been nugatory. That the defendants Richard Ponſuh 
Turner, Ward, Caldwell, Coluil, Saunders and Darley, had os 
by their ſeveral rejoinders, traverſed. or confeſſed and avoided the 
replication of the King's coroner and attorney: And that in 
rejoinder of the defendants John Ponſonby and Burton, were not 
anſwers to the replications of the ſaid coroner and attorng, 
whereby they were reſpectively charged in general with Notice 


directly, becauſe the iſſue tendered by them, that they had ny 
due notice, was a negative pregnant; and alſo becauſe the quel 
tion, whether the notice which they reſpectively had was notig 
or not, was a queſtion of law, and not a matter of fact to k 
tried by a jury; nor was the matter expreſſed with ſuffciat 
preciſeneſs and certainty. 


On the other ſide it was ſaid, that ſeveral queſtions aroſe a 
this record, which concerned, I. The merits of the ſuit. II. Il 
form of it. 


I. As to the merits, the defences of the parties were of difte 
ent natures, and might be divided into thoſe which relate 
either to the ſeven burgeſſes who had been admitted, and hu 
acted; or to the two burgeſſes who had neither acted, or be 
admitted. —As to the ſeven acting burgeſſes, it was ſubmitie 


land had been rightly reverſed, becauſe the non-reſidence ae 
in the replication, was not in law a ſufficient cauſe of forfeituſt 
Abſence from the place where an office is to be exerciſed, di 
not of itſelf imply non-attendance on the duty of it. The" 
ture of the office of a burgeſs cannot require conſtant actual | 
ficer of a borough. In the corporation of Newtown, a free by 
ceſs was diſtinguiſhed from the commonalty, only by his fi 
to vote in three or four different ſorts of election. The pF 
of government were given to the provoſt ; and the power“ 
making by-laws was veſted not in the ſelect body of free bu 
geſſes, but in the commonalty at large, where the rule of 4 
would place it, without any expreſs grant. But ſuppoling 


: . N . lef 
non-refidence might be evidence prima facie of neglect ol " 
| | * 
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lon of an office in a corporation, yet it was well excuſed by the 
matter pleaded in the rejoinder, vig. that the defendants had at- 
tended the duties of their offices generally, and at all times 
when they had not a lawful excuſe, and were duly required and 
ſummoned for that purpoſe. And this excuſe was well pleaded, 
without a traverſe of the non-reſidence averred in the replica- 
tion, or confefſion and avoidance of it, which was the cauſe of 
4emurrer aſſigned by the coroner. It was good without a tra- 
verſe, becauſe it was conſiſtent with the truth of the replication, 
and an excuſe of the facts, not a denial of them. It was alſo 
good without an expreſs formal confeſſion or avoidance, becauſe 
it introduced new matter in aid of the plea, which, if true, tacit- 
ly confeſſed the fact of non-reſidence alledged in the replication, 
at the lame time that it avoided the force of it. That if non- 
eſidence was a legal and concluſive ground of forfeiture in this 
caſe, it could only be objected to the defendants in the firſt in- 
ſtance by the corporation. It was admitted, that they were duly 
elected ; and as free burgeſſes they came in by the grant of the 
body, and held by that grant. The power of amotion is inci- 
dent by law to ſuch a corporation, and directly given to them 
by their charter. If they miſtake the law, and disfranchiſe for 
n offence which does not amount to a forfeiture, the party ſhall 
be reſtored by mandamus : And if they neglect to disfranchiſe 
where they ought, they may be compelled to exerciſe their au- 
hority, But till an amotion by a corporate act, there is no va- 

ancy; by conſequence, the defendants remained burgeſſes de 
ure, and judgment could not be given againſt them in a guo 
warranto, for an uſurpation. No inſtance of this nature has 
deen produced. It would be attended with the moſt dangerous 


a onſequences to the exiſtence of corporations, if the officers of 

he King, or a common informer, might proceed per ſaltum to 
le the disfranchiſement of their own members out of their 
en hands, with which both the policy of the common law, 


naltered by any ſtatute, and the charter of the crown, has in- 
ruſted them. And the Court of King's Bench in England 
thought this ground alone ſufficient to reverle the judgment in 
As to the two non- acting burgeſſes, it was ſubmitted, 
dat the information could not be maintained, becauſe ſuch an 
iormation will not lie for a mere claim to be admitted to a 
zuchiſe, but only for an actual uſurpation. The ancient writ 
4e warranto was the King's writ of right for franchiſes and 
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fore that time had been doubted, though practiced in many in, 
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liberties, wherein judgment was given either for the ouſter, c, 
allowance of them, and in ſome inſtances for the ſeizure. The 
information in nature of guo warranto, was, ſtrictly ſpeaking, , 
ſort of criminal proceeding, to punith the uſurper by fine for hit 
miſdemeanour. The ſtatute 9 Ann, conſiders it likewiſe $2 
civil ſuit, and makes proviſion that judgment of ouſter may by 
given upon it, for the ſake of determining the right, Which he. 


ſtances. The nature of the proceeding and judgment prog 
that the caſe to which they are applied, mult be that of an un. 
lawful holding and uſurpation, but a mere claim injures neithe 
the crown or the ſubject, and can be no offence puniſhable x, 
miſdemeanour by fine. Beſides, it is abſurd to ouſt or forejudy 
any man of an office or franchiſe, which he never exercilec 
nor is even admitted to. But if this information would lie again 
the burgeſſes not admitted, upon the ground that the franchi 
veſts in them before admittance, ſtill it would be impoſſible v 
ſay, that they had forfeited it. They pleaded, that the corpors 
tion gave them no notice of their election, nor required them i 
be admitted and take the oath, with an averment, that they hu 
always been ready to accept the office, when called upon. Th 
replication ſtated, that they had notice generally, but did nd 
within the proper time apply to be admitted; for which neg- 
lect they had forfeited their offices. To this the defendants u. 
joined, that they had no notice from the corporation, and toi 
iſſue upon it. The law warrants the manner of their pleading 
becauſe they can be guilty of no default in not requiring to) 
admitted, if the corporation, their electors, gave them no ſpeci 
notice or ſummons ; and becauſe the not applying to be ab 
mitted is not a forfeiture, but at moſt only an inylit 
waiver of their offices, with which the corporation may di. 
penſe at their pleaſure, and receive the defendants up 
the election acknowledged in theſe pleadings, whenever tl 
think fit. 59 


IT. The form of the ſuit was manifeſtly improper, and againl 
the ſettled courſe of proceeding in all caſes of this kind, 8 
many defendants charged with uſurpations of diſtinct off 
and with offences which cannot be committed jointly, ougi 
not to be joined together in one information. Their rights a 


their defences being ſeparate, it tended to perplex the ns 
OE; a 


Caſes in Parltament. 


and confound the judgment of the court. All joint indict- 
ments againſt ſeveral perſons for ſeveral offences, are held to be 
bad. In this inſtance, the ſtatute 9 Ann, adopted in Ireland 
10 Geo. 2. makes no difference: For tho' it is provided by that 
law, that it ſhall be lawful for the court to give leave to exhibit 
one information for the trial of the ſeveral rights of different per- 
ſons, to the ſame or ſimilar offices, or franchiſes, in caſes where it 
may be proper; yet the legiſlature did not intend to authorize 
the practice, where not only the offices are diſtin, but the 
ſtuation and rights of the parties muſt be judged of upon 
different premiſes of fact and law. 


After hearing counſel on this writ of error, the judges were 
directed to deliver their opinions upon the following queſtion, 
az. Whether the non- reſidence of a free burgeſs within the 
« borough, is a ſufficient ground for an information in the 

« nature of a quo warranto againſt ſuch free burgeſs, without 
« a previous amotion; or ſome other proceeding previouſly 
« had againſt him for ſuch non-reſidence?” And the Lord 
Chief Baron having conferred with the reſt of the judges preſent, 
they all agreed in opinion, and held the negative of the queſtion : 


ment of the Court of King's Bench in England, reverſing the 
judgment of the Court of King's Bench in Ire/axd, ſhould be 
firmed ; and that the record ſhould be remitted, to the end 
ſuch proceeding might be had thereupon, as if no ſuch writ of 
error had been brought into the houſe. | | 


The 


Whereupon it was ORDERED and ADJUDGED, that the judg- 
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1758. 
Ln nnd 


Judgment 
affirmed. 
Jour. vol. 29. 
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Caſe 26. The reverend Patrick Delany, D. D.) 
Dean of Down, late huſband of Marga- | 

ret the widow of Richard Teniſon, Eſq; N 

and daughter of William Barton, Eſq; | 


A ppellant. 


* " 


Thomas Teniſon and William Teniſon, Eſqrs. 


and others, Reſpondents 


F 


6th March, 17 58. 


ILLIAM Barton, Eſq; uncle to the reſpondents 
Thomas and William, and to Elizabeth Head, being ſeiſed 
in fee of a large real eſtate in Ireland, and poſſeſſed of a ver 

conſiderable perſonal eſtate, conſiſting of mortgages and other 

ſecurities, and valuable leaſes for years, and having an only 

child, Margaret, then wife of Richard Teniſon Eſq; by his 

will, dated the 22d of September 1721, deviſed his real eſtate 

to truſtees, to the uſe of the ſaid Richard and Margaret Teniſu 

| during their lives, and to the ſurvivor, remainder to their only 

4 ſon William Teniſon for life, and to his firſt and other ſons in 
tail male, remainder to the ſecond and other ſons of Richard 

and Margaret in tail male; remainder to their daughter Elizabeth 

Teniſon for life, and to her firſt and other ſons in tail male; 

remainder to the ſecond and other daughters of Richard and 

Margaret in tail male: And for want of ſuch iſſue, upon truſt 

to be diſpoſed of to ſuch uſes and eſtates, and ſubject to ſuch 

charges and appointments, as Richard and Margaret jointly, 


during their lives, or the ſurvivor, by deed in writing, executed A 
in the preſence of three or more witneſſes, ſhould appoint: i 
And for want of ſuch appointment, remainder to the daughters al 
of William Teniſen, remainder to the daughters of Elizabeth 1 
Teniſon, remainder to the iſſue of Richard and Margaret, and 
of the ſurvivor, remainder to his own right heirs. And the faid ” 
teſtator directed, that all his perſonal fortune ſhould be divided # 
into two equal moieties, one moiety whereof he bequeathed io 4 


the ſaid Richard Teniſon, if living at his death; but in cale 
of his death, he deviſed that moiety to the ſaid William and 


E/ zabeth, and ſuch other child or children as Richard 70. 
8 7 aye 
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hve at his death equally; and if no ſuch child, then to 
Uprgaret, her executors and - adminiſtrators; and the other 
moiety he bequeathed unto John Rogerſon and Charles Campbell, 
Hors, i truſt to be diſpoſed of as Margaret, if living at his 
4th, by any writing under her hand and ſeal, teſtified by two 
+ more witneſſes, ſhould appoint; and for want of ſuch 
ppointment, or if Margaret ſhould die before him, then he 
bequeathed that moiety to Villiam and Elizabeth, and to ſuch 
ther child or children of Richard and Margaret as ſhould be 
living at her death, ſhare and ſhare alike ; and if no child, then 
0 Richard, his executors and adminiſtrators; and appointed 
Richard and Margaret executors. 


In February 1722, the teſtator died, whereupon Richard and 
Margaret proved the will, and took poſſeſſion of the real and 
perſonal eſtate, having at that time iſſue William and Elizabeth 
ny; but they afterwards had another child named Margaret, 


born the 14th of Auguſt 1723. 


On the iſt of May 1723, a truſt deed was executed between 
Richard and Margaret of the one part, and Charles Campbell 
of the other; reciting Barton's will, that they were thereby 
entitled to his real and the reſidue of his perſonal eſtate ; that 
Barton, at his death, had a conſiderable ſum of ready money 
by him, beſides what he had at intereſt, and in bankers hands; 
that part thereof had been fince diſpoſed of, by their joint 
conſent, for neceſſaries, and for ſeveral ſums paid for Barton's 
lebts, and ſome debts forgiven to friends, and ſome preſents 
made by him : It was therefore agreed, that the ready money 
left or laid out, or forgiven ſhould not be called in queſtion. 
And reciting, that it was not then thought proper to make any 
diviſion of the perſonal eſtate; Richard Teniſon granted and 
ihened his moiety thereof to Campbell, in truſt for himſelf, his 
xccutors and adminſtrators ; and Margaret's moiety was veſted 
in Campbell, ſubje& to ſuch diſpoſitions as ſhe ſhould make of 
the ſame; and in default thereof, to ſuch truſts and uſes as 


in Barton's will. To this deed there was a ſchedule annexed 


of the particulars of the perſonal eſtate ſo aſſigned, among which 
was a mortgage made by Richard Teniſon of his own eſtates in 
the counties of Leitrim and Roſcommon to Mr. Barton, in the 

Vor. V. . year 


„ £ 19 a0 
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— year 1715, for 4000 J. beſides which Campbell received to the 


Aa ah amount of 9187 /. and upwards. 


In July 1724, Mr. Campbell, together with Ricbard and 
Margaret Teniſon, aſſigned the 40007. mortgage to Jobe 
Pocklington Eſq; in conſideration of 4000 J. paid by him |, 
Campbell, in truſt for Richard and Margaret. 


Richard Teniſon by his will, dated the 13th of Ofober 172 
gave a legacy of 30007. to each of his daughters, Elizaly/ 
and Margaret; and after ſome other legacies to the amount 
of about 1 500 J. he left the reſidue of his fortune to his vit 
Margaret, appointing her ſole executrix during her life, and 
the reſpondent Thomas Teniſon, William the teſtator's ſon, and 
the reverend Peter Jackſon, or the ſuryivor of them, h 
executors after his wife's death, and, guardians to his young: 
children, He ſoon after died; Margaret proved the will, a 
poſſeſſed herſelf of his fortune, and ſoon afterwards Campi 
the truſtee died. 


In Michaelmas term, 1727, Margaret filed a bill in the 
Court of Chancery, againſt Campbell's repreſentatives, ſetting 
forth the deed of the 1ſt of May 1723, and the ſums receivee 
by Campbell; and that a treaty for the purchaſe of an ſlate 

| called Ballyneſcaulan, wherein the money was intended to be 
inveſted, had not taken effect; and therefore prayed an account 
and repayment of the ſeveral ſums received by Campbell, an 
that the. outſtanding ſecurities and leaſehold intereſts might l 
re- aſſigned to her. 


On the 14th of November 1728, ſhe obtained a decree nl 

this ſuit againſt the repreſentatives of Campbell, for 10,8831 
18s. 11 d. being the balance then due on account of the ſum 
"vn received by him ; and it was ordered, that they ſhould re-aſigt 
to her the outſtanding ſecurities, and leaſehold intereſts mei 

tioned in the ſchedule to the truſt deed. And accordingly, 0 

the 7th of March 1729, Campbell's repreſentatives re-alſigne 

the ſame to her, and paid her the balance then due 0 


11,6217. 13s. 11d. part whereof Margaret ſoon after len 


to John Fofter Eſq. | 
IWiut 
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Villiam Teniſon the ſon, in December 1727, marrying Mary 
Town ley, her fortune of 6000 J. was by the marriage ſettlement 
agreed to be paid to Margaret the mother, who thereby obliged 
herſelf to pay off the 4000 J. due on Pocklington's mortgage, 
and keep the ſame on foot as a proviſion for William and Mary's 
younger children; but on failure of iſſue of William, Margaret 
was to be at liberty to diſpoſe of this 4000 J. by deed or will, 
4s ſhe ſhould think fit. PIES 


On the 2d of May 1728, Villiam died without iſſue, whereby 
the 4000 J. reverted to Margaret. 


Elizabeth the eldeſt daughter, in December 1731, marrying 
Robert Rochfort, Eſq; afterwards Earl of Belvidere, Margaret 
| by the ſettlement on this marriage, reſerved to herſelf a power 


| of diſpoſing of the 4000 J. as ſhe ſhould think fit; and Elizabeth 
died ſoon after without iſſue. 


In July 1732, Margaret the younger, the only ſurviving 
child, was an infant of about the age of nine years, and her 
mother Margaret the elder was ſeiſed of a real eſtate of about 
2100/1. a year for her life, ſubject only to a jointure of 600 J. 
a year, to Mary the widow of her ſon Filham, and ſome ſmall 
annuities ; and was poſſeſſed of a perſonal eſtate to the amount of 
about 2000 J. beſides a power of diſpoſing of her father Mr. 
Barton's real eſtate, in caſe her daughter Margaret ſhould die 
without iſſue, and ſhe herſelf ſhould have no other child. The 
appellant was then about fifty years old, had church preferments 
of 700 J. a year, and was indebted about 1000 J. In theſe 
circumſtances, he made his addrefles to and married Margaret 
the mother, and immediately afterwards poſſeſſed himſelf of 
her real and perſonal eſtates, and particularly drew out of the 
hands of Burton and Palkiner her bankers in Dublin, above 
zoo J. and on the 17th of February 1732, without Margaret's 
concurrence, he ſold a term for years in the lands of Thoma/ſ- 
lun in the county of Lowth, part of William Barton's perſonal 
eſtate, for 500 JI. In 1732, er 1733, he received Mary Townley's 
portion of 6000 J. and 2000 J. principal money, with the 
intereſt thereon, due by Fohn Foſter ; beſides ſome other debts 
due to his wife. And by leaſe and releaſe, dated the 2d 
and 2d of April 1734, a mortgage of lands in the county of 
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r Menagban, made by one Mary Choppin to Mr. Barton, het 
1758. | | Pw, 
alſo part of his perſonal eſtate, whereon 39041. was due at the 


marriage, was by the appellant and his wife, in conſideration 
of 420 J. 175. 6 d. aſſigned to Peter Fackſon. 


— ——— - 836 


—— 
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Margaret having, during her widowhood, paid 2 5001, part 
of the principal and intereſt on the 4000 J. mortgage to Mr. 
Pocklington, the ſum of 1652 J. 15 J. being the remainder 
thereof was paid to Jaac Manley, repreſentative of France 
Evans, who had the right thereto, as her ſhare of the mortgage 
money, and the mortgage was aſſigned to Peter Jaciſon, in 
truſt for the appellant and his wife; who, by leaſe and releaſe, 

4 dated the 16th and 17th of July 1734, aligned the ſame to 
Richard Helſham, Eſq; in truſt for the appellant, his heirs, 
executors, adminiſtrators and aſſigns. And by other indenture 
of leaſe and releaſe, dated the 18th and agth of January 1734. 
part of the lands of Artburſtoun, and other lands were in 
conſideration of 2710/7. 173. 9:d. (whereof 2173/. 125.114 
due on a mortgage and other ſecurities of the ſaid lands, 
made to Mr. Barton, was part) conveyed by the appellant 
and his wife, to Mr. Helſbam, in truſt for the appellant; and 
the mortgage and other ſecurities were aſſigned to Mr. Jackſon, 
to protect the purchaſe. 
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Beſides the above particulars, Margaret's perſonal fortune, at 
the time of the marriage, conſiſted of plate, a leaſehold interelt 
in King Street and Stephens Green in Dublin, for a long term 
of years, a leaſe for years of Kilnurry's and Aghafadd, under 
the ſee of Clogber, both which leaſes were part of the {aid 
William ee and ſhe was alſo entitled, by the 
will of her former huſband, to a leaſe for years of Clanmacnoiſt 
under the ſe&pt Meazg ;. which leaſes under the ſees of Meath 
and Clogher, the appeblant gave up, and took new leaſes in his 
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On the 6th of December 1741, Mrs. Delany died inteſtate, 
leaving no child but her daughter Margaret ; whereupon the 
{ appellant adminiſtered to her, and alſo obtained adminiſtration 
de bonis non to William Barton, with his will annexed. 


Immediately after his wife's death, the appellant produced 


letter without date, in the hand-writing of Peter Jack/on, 
y 
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Ged in September 17 34, ſigned by. his wife, and directed to the * 
did Fackſon and the reſpondent Thomas (who. were guardians to Co 


Margaret the daughter by her father's. will) expreſſing an earneſt 
gelire, that in caſe ſhe ſhould die before her daughter was mar- 
ied, the reſpondents Thomas and Mr. Fackjon- might commit her 
atirely to the appellant's eare; that a coach and proper num- 
ber of ſervants ſhould be kept for her, at her fole expence ; that 


Mrs. Berkley and Mrs. Donagò ſhould live with her, and be al- 


lowed 30 J. a year each, and that ſhe ſhould live up to the whole 
income of her eſtate; and the appellant (who, by a deed he ob- 
tined from his wife in June 1741, was to have Mr. Barton's 
real eſtate for his life, if Margaret the daughter died without 
iſue) prevaited upon the reſpondent Thomas, the ſurviving teſta- 
mentary guardian, to put Miſo Tengſbn's perſon and fortune un- 
det his care, and to execute a letter of attorney, impowering 
him to receive her rents. | 


On the 8th of May 1742, Miſs Teniſon made her will, and 
thereby gave the reſpondent Thomas 600 /. and left other pecu- 
niary legacies, amounting in all to 3000 J. and appointed the 
reſpondent Thomas and one Mr. John Woods her executors, but 
made no difpofition of the refidue of her fortune ; ſhe died un- 


married on the 11th of January following, being then about 19 


years old, and ſuch undiſpoſed refidue became diſtributable be- 


tween the reſpondents Thomas and William Teniſon her uncles, 


and Elizabeth Head her aunt, as her next of kin. 


Jobn Woods renouncing, the reſpondent Thomas alone proved 


this will, and alſo obtained a probate of the will of Richard 
Teniſon, | oor | if 


By Miſs Teniſon's death without iſſue, the reſpondent Thomas 
became ſeiſed under Richard 7 eniſon's will, of the Leitrim and 
Roſcommon eſtates, ſubject to the before mentioned mortgage of 
40001, which the appellant claimed title to; and the appellant 
having given in an unreaſonable account of his receipts and diſ- 
burſements for Miſs T; eniſon, the reſpondent Thomas, on the 
13th of June, 1744, filed a bill in the Court of Chancery in 
Treland, againſt the appellant and others, for an account of the 


Perſonal fortune to which Miſs Teniſon was entitled, under the 


will of her grandfather Villiam Barton; and it not being then 
Vor. V. | 4 I known 
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any part thereof. 


hands of the Biſhop of E/p4in, for the benefit of the reſpor- 


agreed, that the ſaid 4000 4 ſhould ſtand a charge on the Lei- 


Cales in Parliament. 
known that any ſettlement had been made between the appellant 


and his wife previous to their marriage, the bill charged tha 
they had married without ſettlement. 


The appellant, by his anſwer to this bill, denied that the 
marriage was without a ſettlement, and ſaid there was a ſettle. 
ment by deed or article, dated about the 16th of July, 192, 
perfected between him and his wife in the preſence of two wit. 
neſſes, whereby a power was reſerved and given to her, to diſpoſe 
of her whole fortune of what nature or kind ſoever, by deed or 
will, to ſuch perſon or perſons as ſhe ſhould think proper; and 
that for want of ſuch diſpoſition or appointment, the ſame wa 
to go to, and be actually veſted in the appellant ; and he infill. 
ed, that the 4000 J. mortgage was by the deeds of the 16th and 
17th of July, 17 34, aſſigned to Mr. Hel/ham, for the ſole and 
proper uſe of the appellant ; and that Miſs Teniſon was not en- 
titled to the legacy of 3000 /. bequeathed to her by her father, 
becauſe her father's perſonal eſtate, after payment of his debts 
and funeral expences, was not ſufficient to anſwer the ſame, o 


The reſpondent Thomas giving credit to the appellant's anſwer, 
and not having the leaſt notice or intimation of the marriage 
ſettlement having been deſtroyed by the appellant, came to an 
agreement with him, which was reduced into writing, and dated 
the 2d of June 1746, whereby the reſpondent Thomas releaſed 
to the appellant, all claims and demands which he had or might 
have had to the perſonal fortune of William Barton, Richarl 
Teniſan and Margaret Teniſon the younger; and the appellant 
and reſpondent Thomas agreed, that 500 J. part of the intereſt 
of the 4000 J. mortgage, which the appellant claimed to be 
due to him ſince his wife's death, ſhould be put into the 


dent Thomas's wife and children; and the reſpondent Thoma. 


trim and Roſcommon eſtates, for the benefit of the appellant, 4 
41. per cent. per annum, during the appellant's life, and at 60 
per cent. per annum afterwards ; and a tenant of a principal part 
of the eſtate was aſſigned over by the reſpondent Thomas to the 
appellant, for payment of the intereſt ; which the appellant 


continued to receive accordingly : An account was alſo ſigned 
| between 
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ween them on the ſame day, wherein the appellant charged 
be reſpondent Thomas with the intereſt of the 40004. from be- 
e his wife's death, and did not give him any credit for the 
egacy of 3000 J. left to Margaret Teniſon the daughter, by the 
l of her father. mos 


Elizabeth the wife of the reſpondent Head having died in 
ne 1744, the reſpondent Head adminiſtered to her. 


In Auguſt 1748, the reſpondents firſt heard of the appellant's 
bing the next morning after the burial of his wife burnt the 
urtiage ſettlement ; which a@ of -his, he had all along with the 
moſt art and induſtry concealed from the reſpondents ; where- 
upon the appellant was applied to, to produce the ſettlement he 
ad ſtated in his anſwer, but he prevaricated, and endeavoured 
to conceal his having deſtroyed it, till the reſpondent Head told 
him he could prove he had burnt it.; and the appellant not be- 
ing able to give any reaſonable or ſatisfactory anſwer to this 

at, the reſpondents, in Fanuary 1748, exhibited their bill in 
Jie Court of Chancery in Ireland, againſt the appellant and 
cthers, charging, that the appellant having made his addreſſes to 
Margaret his late wife in London, in 1732, ſhe refuſed marry- 
ng him untit her perſonal eſtate ſhould be previouſly ſettled, 
for the benefit of her daughter Margaret, and ſuch other chil- 
en as ſhe might afterwards have; that accordingly a ſettle- 
ment was executed by the appellant and Margaret previous to 
weir marriage, whereby it was agreed, that the perſonal fortune 
lhe was poſſeſſed of, and particularly the ſeveral ſecurities and 
laſchold intereſts in the bill mentioned, ſhould be veſted in 
truſtees, to permit and ſuffer her to receive the produce and in- 
tereſt of the ſaid ſeveral ſecurities and perſonal eſtate, to her ſe- 


Gphter ſhould outlive her, and the ſaid Margaret the elder 
would have other iſſue living at her death, that then ſhe might 
lilpoſe of her perſonal fortune among her children, as ſhe ſhould 
link fit; but in caſe her ſaid daughter Margaret ſhould out- 
ive her, and ſhe ſhould have no other iſſue living at her death, 
men, and in ſuch caſe, her whole perſonal fortune ſhould veſt 
mand go to Margaret her daughter, her executors or admini- 


3 And that Margaret the elder thereby reſerved to her- 
» a po 


daughter 


Parate uſe during her life; and in caſe Margaret Teniſon her 


wer to make a competent proviſion for Margaret her 


308 


1758. 
— 


which Margaret the younger was entitled to at her death; a 


elder ever mentioned to him the leaſt intention of ſettling he 
| perfonal fortune upon her daughter, whoſe name, to the beſto 


his wife, and a fettlement was thereupon executed by then 
whereby a power was reſerved to his wife to diſpoſe of her per 


into the ſaid deed and ſettlement, upon a ſolemn promiſe made tt 


of her perſonal fortune without his full and free conſent, i 
that he ſhould be abſolute maſter of it as if no ſuch power hu 


Barton, that in caſe of her entering into any ſubſequent ma 


tune; and ſaid he did not believe ſhe was poſſeſſed of an) col 
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daughter out of her perſonal fortune, during her life, if 0. 
mould marry with her conſent. That ſoon after the death f 
his wife, the appellant had deſtroyed this marriage ſettlement, 
order to canceal the contents thereof from Miſs Femiſon mn 
others intereſted therein, and the reſpondent's title as her new 
of kin: And therefore the bill prayed, that they might be d 
creed their diftributive ſhares of the reſidue of the perſonal eſtar 


that the reſpondent Thomas might be decreed the legacy of boo! 
and the intereſt thereof; and that the appellant might tende 
Juſt account of the perſonal eſtate, which Margaret the young 
was entitled to at her death; and that the account and deed ; 
the 2d of June 1746, might be ſet aſide. 


The appellant by his arfwer admitted, that he paid his a 
dreſſes in London to Margaret his late wife in 1732, and thit 
ſettlement was executed previous to their marriage; bat deni 
that he perfected any ſettlement, whereby any limitation wa 
made of the perſonal fortune of Margaret the elder, unto My 
garet the younger, or any other perſon, or that Margaret th 


his remembrance and belief, was never once mentioned in th 
ſettlement entered into on his marriage with Margaret; 
faid, that upon his intermarriage it was agreed between him ant 


ſonal fortune as the pleaſed, by any deed under her hand and ſs 
in her life time, or by her laſt will and teſtament ; but that it 
caſe of no ſuch diſpoſal, her whole perſonal fortune was there 
by to be abſolutely veited in the appellant, in caſe he fury 
her, to his own uſe and benefit; and that he conſented to ene 


him by Margaret, that ſhe never would diſpoſe of one Chillin 


been ever reſerved to her; and that her only reaſon for deſiril] 
ſuch a power, was to fulfil a promiſe exacted from her by M 


riage, ſhe would reſerve to herſelf a power over her perſonal for 


1 {der able 
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iterable ſum of money, not even to the amount of 50 I. He 
Admitted, that the reſpondent Samuel Head applied to him for a 
jght of his marriage ſettlement, upcn which he declared he 


þzd it not, and did not give him the leaſt hopes of ever ſee- 


ng it; and then told him, that there might be a counterpart 
of it lodged with a friend in England, but that he could not by 
any means aſſure him of it, or to that effect. He alſo admitted, 
it he never mentioned the ſettlement to the reſpondent Thomas, 
tefore he preferred his bill againſt him, nor to any other per- 
ſon until the day on which it was burnt, becauſe it was a private 
affair, and not intended to be made public; and that conſider- 


ing it as wholly uſeleſs after the death of his wife, he, in the | 


preſence of Dorothy Donagh and Elizabeth Berkley, told Miſs 
{nin that ſhe might throw it into the fire. He then ſtated 
(the tranſaction of burning the ſettlement in manner following: 
he next day after his wife was buried, when he was in great 
liftreſs of mind, with little attention to worldly affairs, Miſs 
mon came down from her own chamber to that in which the 
zwpellant then fat, with a parchment in her hand, covered, ſealed 
nd indorſed, which, as ſhe then ſaid, ſhe found amongſt her 
mother's things; upon the ſight of which, without its being 
opened, and hearing the indorſement read, immediately recol- 
ecting that it was the aforeſaid ſettlement, he, in the preſence 
nd hearing of Dorothy Donagh and Elizabeth Berkley, told Miſs 
Tniſon what it was; and further told her, it was then of no 


ordingly done. And to this anſwer the appellant annexed ſe- 
reral ſchedules, in one of which he valued Clanmacnoiſe and 
(ogher leaſes together at 1400 J. though he had fold Clanmac- 
"iſe leaſe alone a few months before, to Thomas Adderley, Eſq; 


tor 226 J. 16 5, 


This anſwer being excepted to, the appellant put in a further 
anſwer, whereby he admitted he did not, previous to the agree- 
ment of the 2d of June 1746, inform the reſpondent Thomas 
tat the ſettlement was deſtroyed ; and believed that Thomas, 
Previous to that agreement, had no notice it was deſtroyed. 


* reſpondents finding that the appellant had by his anſwer 
ited upon two things; namely, that Miſs Teniſon was entitled 
Vor. V. 4 K to 


In 


uſe, and that ſhe might throw it into the fire, which was ac- 


for 3000 J. and Clogher leaſe about the ſame time, to John Woods, 


the pth of February 1742, in which was a paragraph in g. 
following words: I take it for granted, that you know Mi 


upon your eſtate in the counties of Leitrim and Roſcomny 


that he would aflign that ſum for a portion for her whenever (hy 


lant infiſted, that Margaret his wife had not left a perſonal for 
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to ne fortune, and that the 4000 J. mortgage was aſſigned f, 
his own uſe and benefit ; they amended their bill, and Char * 
that the appellant wrote. a letter to the reſpondent Thong, 9 


« Tentiſon's fortune of 3000 J. is to be paid out of a morgue 
** aſſigned to me for that purpoſe, the mortgage is for 40001,” 


The appellant by his anſwer to the amended bill, ſaid he n 
membered nothing of his having written ſuch a letter, but owned 
he never made it a ſecret to any human creature, that he inten. 
ed that 3000 J. of the 4000 J. ſhould be aſſigned by him 2 
marriage portion for the uſe and benefit of Miſs Teniſin, ut 
whenever ſhe ſhould marry, he having promiſed her math 


married; ſaid he never made the leaſt difficulty of paying Mii 
Teniſon's legacies, till the reſpondent Thomas's bill was fil 
againſt him; when, upon inquiry, he was fully ſatisfied tht 
Richard Teniſon's debts and legacies already paid by Margart 
his late wife, far ſurmounted the whole value of his perſo 
eſtate ; reflecting at the ſame time, that his wife never laid hin 
under any promiſe or obligation to pay the ſaid 3000 J. to the 
executors of Miſs Teniſon, or to any perſon whomſoever, in cal 
ſhe died unmarried, he apprehended and was adviſed, that be 
was under no obligation to pay the ſame. But he admitted, 
there was an account ſettled between him and the reſponder 
Thomas, on the 2d of June 1746, previous to which the apptl- 


tune ſufficient to pay the legacies bequeathed by-her ; in whic 
account he believed there was no credit given for the (ad 
3000 J. 


This cauſe was ſet down to be heard in Michaelmas Tem 
1750; but the appellant, to poſtpone the hearing, and give th 
reſpondents all the delay in his power, exhibited a long cw 
bill againſt them, containing the ſubſtance of the defence in hi 
anſwer; and praying, that the reſpondents might ſtop procet 
ings in the original cauſe, till they anſwered the croſs bill; tha 
both cauſes ſhould be heard together, and that the 4000 l. mot 
gage ſhould be forecloſed. But after the reſpondents had a. 


{wer ed 
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fweted this bill, the appellant never brought his cauſe to hear- 
ing. 


However, upwards of 12 months after the original cauſe was 
i iſſue, the appellant obtained an order, that he ſhould have a 
commiſſion to examine Fohn Burke, Eſq; (the perſon ſaid to 
have prepared the draught of the ſettlement of the 16th of Jah, 
1732) in Jamaica, returnable without delay; and a commiſſion 
being accordingly iſſued, Mr. Burke was examined, and depoſed, 
that to the beſt of his recollection, the appellant acquainted 
him of his intention to marry, and afterwards of his marriage 
with Mrs. Delany, in 1732 or 1733, and that he very well re- 
membered, that a deed or articles was drafted, ingroſſed and pre- 
pared for execution, relative to the appellant's marriage, ſome 
gart time before it was ſolemnized. That he did not know 
whether it was executed, but believed it was, becauſe the appel- 
nt gave him to underſtand, that the ſolemnization of the mar- 
rage waited for the execution of the deed. , That he prepared 
it accordingly, agreeable to the inſtructions given him, and af- 
terwards gave it to a ſcrivener to ingroſs, with blanks for the 
parties names, Which he filled up with his own hand, before he 


the beſt of his recollection, was to veſt her fortune, or ſome con- 
liderable part of it, in truſtees for her ſeparate uſe during the 
coverture, and to ſecure the ſame to her in caſe ſhe ſhould ſur- 
vive her intended huſband. That he did not recolle& whether 
there was, or was not any power reſerved to her by this deed, to 
Uiſpoſe of all or any part of her eſtate ; but thought he could be 
certain there was not any proviſion, ufe or limitation, which 
related to any perſon, but the appellant and Mrs. Delany.— On 
his croſs examination, he ſaid, that his recollection of matters 
paſt was, as he believed, pretty much like other peoples; he 
could recollect ſome circumſtances of importance for ſeveral 


Jears, and others might have eſcaped his memory; and that this 
was the firſt deed he ever drew. 


On the 2 3d of December, 17 52, the cauſe was heard, when 
tne Lord Chancellor of Ireland pronounced the following decree : 
That the agreement of the 2d of June, 1746, ſhould be let aſide, 


tepreſentatives of Margaret Teniſon the younger. That it ſhould 


delivered it to the appellant. That the import of this deed, to 


ad that the reſpondents were-entitled to the ſum of 3000 J. as 


be 


1758. 
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| —— be referred to the Maſter, to take an account of the perſyny 
1 8 eſtate of Margaret Teniſon the younger, into whoſe hands the 
ſame came, and how diſpoſed of, and what debts and legacies 

were paid by the appellant, for or on account of the ſaid Mar. 

garet the younger; and to take an account of the perſonal eſtate 

and effects which the appellant's wife was poſſeſſed of, or en. 

titled to, at the time of her marriage with the appellant, and at 

the time of her death reſpectively, either in her own right, or 2 
executrix of, or under the wills of William Barton or Rithar| 

Teniſon, and to diſtipguiſh the ſame reſpectively, and whether any 

and what part thereof came to the hands of the appellant, and 

when ; and to take an account, whether the ſaid Margaret owed 

any and what debts, at the time of her marriage with the ap- 

pellant, and to whom, and whether any, and which of them had 

been fince paid and diſcharged, and by whom, and when, 


In purſuance of this decree, the reſpondents brought in their 
charge before the Maſter; but the appellant, on the 26th of 
March, 1753, petitioned for a rehearing, complaining of the de- 
cree in general, and alledging, that if the court ſhould on the 
rehearing, think proper to direct the accounts already directed, 
it ſhould alſo direct an account to be taken of the aſſets and pet- 

ſonal eſtate of Richard Teniſon, and of his debts and legacies, 
and likewiſe an account of what aſſets or effects of the ſaid Mar- 
garet the elder, were either by herſelf, or in conjunction with 
her huſband the appellant, diſpoſed of after her intermarrige 
with him, and how; and accordingly, the court ordered the 
cauſe to be reheard the next Eaſter Term. ALE 


The reſpondents, upon an affidavit of the appellant's age and 
circumſtances, whence it appeared he had nothing but life 
intereſt in Mr. Barton's real eſtate, his deanry, and ſome chattels, 
which there was reaſon to think he would make away with to 
avoid the juſtice of their demand, then computed at upwards of 
15,000 /. that he was 70 years old, and by his delays the reſpon- 
Gents were in danger of loſing what they were entitled to; moved 
the court, that the rents of the remaining leaſehold intereſts ſhould 
be brought into court, or a receiver appointed to receive them. 
And the appellant, in his anſwer to this affidavit, diſcloſing 
for the firſt time, that he had ſold the two leaſes of Clanmde- 


noiſe and Clogher, it was ordered on the 17th of May, {24 
1 | | ; | thal 
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he appellant ſhould from time to time bring into court the 
that t PP ; 1758. 
eßtrents of the leaſchold intereſts of Stephens Green and Gyn 
ng ret, Dublin, being the only leaſehold intereſts then re- 

zining, which the appellant accordingly brought in, to the 


mount of 340 J. 135. 9 d. 


The cauſe was reheard on the 22d, 23d, 25th, and 26th of 
ruary, 1754, When the court affirmed the former decree, ' 
ich the following variations only, viz. That the reſpondent 
bomas Teniſon ſhould be decreed the ſum of 3000 J. in the 
ſormer decree mentioned, together with the intereſt thereof, as 
recutor of Margaret Teniſon the younger; and that the Maſ- 
ir, on taking the ſeveral accounts directed by the former decree, 
Gould take an account of what part of the perſonal eſtate and 
Nas of Margaret the elder, either by herſelf, or in conjunc- * 
tion with the appellant, was diſpoſed of after her intermarriage 
th him, and how. \ 


The Maſter, by his report of the 25th of Fuly, 1755, where-- 
to both ſides took exceptions, made this ſpecial point, VIZ. That 
liam Barton having by his will bequeathed one moiety of his 
ſtate to Richard Teniſon, and the other moiety to truſtees, for 
he uſe of Margaret, Richard and Margaret his executors, did 
yy the deed of the 1ſt of May, 1723, aſhgn the ſaid ſecurities to 
ampbell, on the traſts therein mentioned; that Margaret, after 
he death of Richard and Campbell, filed a bill againſt the repre- 
entatives of Campbell, obtained a decree of the 14th of November, 
728, and a re- aſſignment of the ſeveral ſecurities, and the leaſe- 
lold eſtates therein mentioned, in purſuance thereof, on the 7th 
March, 1729 ; that the reſpondents inſiſted, Margaret was 
titled thereto, one moiety under the will of William Barton, 
nd the other moiety under the will of Richard Teniſon ; that 
© appellant admitted, Margaret was entitled to one moiety 
icer the will of Richard J eniſon, but inſiſted, that ſhe was not 
ititled to the other moiety under the will of William Barton, 
ut in her own right, under and by virtue of the bill, decree, re- 
ligament, and other deeds ; wherefore it appearing difficult to 


be Maſter, he ſubmitted to the court in what right ſhe was en- 
ted to this moiety. 


Vor, V. | 4 L The 
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The cauſe was heard upon this ſpecial matter, and alſo q 
17553. Some of the exceptions, on the gth, 1oth, 12th, 1;th, 

— erde 0 l » 14th, 23d, 
and 24th of May, 1757; and on the 11th of June following, the 

Lord Chancellor pronounced the following decree :—That the 

deed-of the 2d of une, 1746, ſhould be ſet aſide; that the g. 
ſpondents were entitled, in right of Margaret Teniſon the younger, 

to the perſonal eſtate which Margaret the mother appeared by 

the report to have been poſſeſſed af, interefted in, or entitles 

unto, at the time of her marriage with the appellant, and which 

he appeared by the report to have received after his marriage 

with the ſaid Margaret the elder, the ſeveral ſums therein mes. 

tioned amounting to 12,0971. os. 10.4. out of which the appel 

lant was to have credit for ſuch ſums as appeared by the report u 

have been paid by him and Margaret, or either of them, in dil. 

charge of her debts due at her marriage with the appellant, aui 

for 1652 J. 15 5. paid to 1/aec Manly, for Frances Evans's har 

of the 4000 J. mortgage aſſigned to Fohn Pocklington ; and all 

for 50/. lent to the reſpondent Thomas, and for 20 J. which 
Margaret the elder promiſed to give Mary Shakleton, amount- 

ing to 81241. 135. 6:d. which being deducted from the (il 

12, ogyl. os. 10d. a balance of 39721. 7s. 3:d. remained; which 

balance, with intereſt for the ſame at 5 J. per cent. per aun. fron 

the death of Margaret the elder, to the death of Margaret the 

younger, the appellant was anſwerable for to Margaret the 

younger, and to the reſpondents in her right, amounting u 

2154. 3s. 4 d. which being added to the ſaid balance, amountel 

to 4187.4. 10s. 74d. That the appellant was entitled to credi 

out of the ſaid ſum, as from the death of Margaret the younger, 

for 1661.4. 10 5. 10 d. reported to have been paid by him on hs 

1 account, more than he received on her account, which being de- 
4 ducted from the ſaid 41874. 10s. 74d. the balance remaining due 
in was 25254. 195. 9:d. and decreed to the reſpondents the ſil 
1 balance againſt the appellant, with intereſt at 5 J. per cent. pn 
1 | ann, from the 11th of January, 1742, to 11th June, 175) 
[i amounting to 1816.7. 45. 94d.— That the appellant ſhould pi 
the reſpondents the ſeveral ſums reported to have been recht 
by. him ſince the death of Margaret the elder, for rent of t 
leaſchold intereſts of Kilmurrys and Aghafedd, and of Clannw: 
noiſe, to the reſpective times he ſold the ſame, viz. ſeven jan 
1 rent of Kilmurrys and Aghafadd, at 12 l. 124. a year, amounting 
1 to 88 J. 45. and fix years and a half's rent of Clanmacnoiſ, 
1 2 00 l. a year, amounting to 650./. and alſo the ſums mae 
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the appellant for the ſaid leaſehold intereſts, at the reſpective * 
tines he ſold the fame, with intereſt for ſuch ſums at 5 4 per 3 
tent. per ann. (that is to ſay) 226 J. 165. received for the leaſe 
of Kilmurrys and Aghafadd in 1748 and the Regiſter was to 
compute intereſt for that ſum from 25th March, 1749, which 
he did, and the ſame amounted to 924. r15.9;; the ſum of 
2000 J. received for the leaſe of Clanmacnoiſe in September 1948, 
and the Regiſter was to compute intereſt for that ſum from iſt 
O8vber, 1748, which he did, and the ſame amounted to 1299 J. 
and that the appellant ſhould pay to the reſpondents 11407. 
165. 114. reported to have been received by him after the death 
of Margaret the elder, for intereſt of the 4000 J. mortgage; all 
which ſums amounted to 10, 839 J. 12 4. 6 d. which ſum the ap- 
pellant was to pay to the reſpondents, with intereſt from the date 
ol the decree, at 5 J. per cent. per ann. till paid. And it was fur- 
ther ordered, that 3000 J. the legacy deviſed to Margaret the 
younger, by her father Ricbard Tenor (which by the decrees of 
23d December, 17 5a, and 26th February, 1754, was decreed to 
the reſpondent Thomas, as her executor) ſhould be paid out of 
the 40004. mortgage, and that the remainder of the principal 
and intereſt due on that mortgage, ſhould be paid to the reſpon- 
dents ; and for this purpoſe the appellant and the defendant 
Heſbam, were ordered to aſſigu the ſaid mortgage, and other ſe- 
curities for the ſaid 40007. to the reſpondents, or to ſuch per- 
ſon or perſons as they ſhould appoint, And the court declared, 
that the reſpondents were entitled to the leaſehold intereſt of the 
meſſuages and tenements in King ſtreet and St. Stephens Green, 
for the reſidue unexpired of the term thereof, and an injunction 
aas to iſſue to put them into poſſeſſion. And that they were alſo 
entitled to 340 J. 13 4. 9d. depoſited with the uſher by the ap- 
pellant, on account of the profit rents of the ſaid leaſehold in- 
tereſt; and it was ordered, that the appellant ſhould deliver up 
Upon oath all deeds, writings and evidences in his hands, power 
or cuſtody, relative to the 4000 J. mortgage, and to the ſaid 
leaſchold intereſt. And it was further ordered, that the reſpon- 
dents ſhould give {ecurity to the appellant, to be approved of by 
the Maſter, to indemnify him for the ſecurity reported to be 
Swen by the appellant to Michael Dunn, for a legacy bequeathed 
0 Margaret his wife of 100 J. by Margaret Teniſon the younger, 
Payable on the death of Elizabeth Berkley, and for 2 50 J. report- 
<to be ſtill due to E/izabeth T eniſon, for a legacy bequeathed to 


her 
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ways legacy. And it was referred to the Maſter to take an account 


C. Pratt. 
G. Perrott. 


ard Teniſon's eſtate, was . diſcharged of thoſe truſts by the afſigh- 
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her by William Barton, and for the' intereſt due to her for ſuch 


againſt the appellant, of what he received for the profits of the 
ſaid leaſehold intereſt in King ſtreet and Stephens Green, from the 
death of Margaret the elder, to the time the rents were Ordered 
to be paid into court. And his Lordſhip decreed the reſpon 
dents their coſts againſt the appellant, and that the defendant; 
Helſham and Teniſons ſhould have their coſts againſt the reſpog. 
dents, and that they ſhould have the ſame over againſt the ap- 
pellant ; and that the reſpondents might make up and inroll the 
ſaid decree with coſts, againſt the appellant; and either party 
was to be at liberty to apply to the court, for ſuch directions 2 
ſhould be neceſſary for carrying the decree into execution. 


From all theſe decrees, and other proceedings, the preſent ap- 
peal was brought; and on behalf of the appellant it was inſiſ- 
ed, that William Barton's perſonal eſtate veſted in equal moietie; 
in Richard Teniſon and Margaret his wi fe, afterwards Mrs, D. 
lany; and that by the will of Richard Teniſon, his moiety veſted 
abſolutely in Margaret to her own uſe, and was part of her per- 
ſonal eſtate at the time of her intermarriage with the appellant, ſub- 
ject only to the payment of Richard Teniſon's debts and legacies 
and if nothing was done to prevent it, the ſame abſolutely veſted 
in the appellant by the marriage, or at leaſt he became-entitled 
thereto as adminiſtrator of his wife. That the moiety given to 
Margaret by William Barton's will, was diſcharged of the truſtsd 
that will, by the decree and the ſeveral aſſignments and convey- 
ances before ſtated ; or at leaſt the 4000 J. mortgage upon Rich- 


ment to Mr. Pocklington, of the 18th of Fuly, 1724, the ſettle- 
ment of the 21ſt of December, 1727, the decfee of the 14th of 
November, 1728, the ſettlement of the 1oth of December, 173» 
and laſtly, by the deed of the 17th of July, 1734: And that the 
ſecurities upon the lands of Arthurſtown, were in like manner 
diſcharged of the truſts in Mr. Barton's will, by the aſſignmen 
to Jobn Foſter, Eſq; of the 3d of January, 1727, and the deed 
of the 19th of July, 1734. That Chopprin's mortgage was like- 
wiſe diſcharged of theſe truſts, by a conveyance of the za d 
April, 1734, and the leaſes held under the ſees of Clogher ai 
Meath, by the renewals which the appellant made in his ow 


name, in the lifetime of his wife. Wherefore it was * 
| ; | hended, 
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hended, that no part of the perſonal eſtate of Mr. Barton ought 


to have been conſidered as ſubject to the truſts of his will, at the 


ime of Mrs. Delany's death. And this would bring the caſe t 
the great queſtion between the parties, vix. | 


Whether the Court of Chancery in Ireland ought to have pre- 
med, that by the articles or ſettlement executed previous to 
the marriage of the appellant, the whole perſonal fortune of 
Mrs. Delany was agreed to be veſted in truſtees, upon truſt to 
permit her to receive the produce and intereſt of the ſaid ſeveral 
kcurities and perſonal eſtate to her own ſeparate uſe during her 


life; and in caſe Margaret the younger ſhould outlive her, and 


Margaret the elder ſhould have other iſſue living at her death, 
that then ſhe might diſpoſe of her perſonal fortune among her 

children, as ſhe ſhould think fit: But in caſe Margaret the 
| younger ſhould outlive her, and Margaret the elder ſhould have 
no other iſſue living at her death, that then and in ſuch caſe, 
the faid whole perſonal fortune ſhould veſt in and come to 
Margaret the younger, her executors and adminiſtrators; and 


nake a competent proviſion for the faid Margaret the younger, 
ff the ſaid perſonal eſtate during her own life, if Margaret 
be younger ſhould marry with her conſent, 


And it was contended, that no ſuch preſumption ought to 
we been made; becauſe it was not only wholly deſtitute of any 
roof to ſupport it, but beſides the oath of the appellant, there 
as proof by the drawer of the ſettlement to the contrary ; 
Ind every fact and circumſtance in the cauſe proved, that the 
ttlement could not be of ſuch import or effect. It is however 
ad, that the ſettlement having been deſtroyed by the order of 
be appellant, he is to be conſidered as a ſpoliator, and every 
lng is to be preſumed againſt him : But this proceeds upon 
miſtake, For it is not every deſtruction of a deed that makes 
poliation ; but it muſt be done malo animo, to injure another. 
Vhoever therefore would charge any perſon as a ſpoliator, 
uſt ſhew that he had an intereſt in the deed deſtroyed ; but 
was no ſuch proof in the preſent caſe; on the con- 
Ty, all the proof in the cauſe relating to this matter, 
on the other fide. If it was juſt to conjecture the con- 
IMs of this ſettlement, it was not credible that Mrs. Delany 
Would reſtrain her power over her perſonal eſtate, in ſo ſtrict a 

Vol. V. | 4M manner 


that Margaret the elder thereby reſerved to herſelf a power to 
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N manner as was ſuppoſed by the reſpondents bill : She Was 4 
that time indebted in more than 10,000/. and yet by thi 
extraordinary ſettlement, ſhe had not left herſelf the powe, 
applying a fingle ſhilling in the payment of her debts. Begg, 
if the ſettlement had been of ſuch import, it could never he 
believed that ſhe would not acquaint ſome friend with it, 20 
yet there was not the leaſt evidence of a fingle declaration fr, 
her, that any ſuch ſettlement had been made: And every ad 
done by her after her marriage, contradicted the notion of ni 
ſuch ſettlement having ever exiſted, as they were inconfiftey 
with it. That the particular caution ſhe uſed, in preventing the 
nature of this ſettlement from coming to the knowledge of an 
other perſon, not only by not declaring the nature of it to an 
one, but by the ſuperſcription on the paper in which it wy 
incloſed, all in her own hand writing, namely, This ir mt 1 
be opened by any one, but either Dr. Delany, or Mrs. Dela 
was expreſſly proved; and evidently ſnewed, that nobody y 
intereſted in it but the appellant and herſelf; and was a pn 
hibition to every body but her huſband, even to look into 
That this was totally inconſiſtent with the notion, that it v 
made for the purpoſe contended for by the reſpondents, wh 
muſt inſiſt, that the deed was made to ſecure the perſonal eſlat 
to the daughter, and put -it out of the power of the huſband 
at the ſame time that the indorſement put it abſolutely in th 
power of the huſband, by denying as it were to every on 
elſe, the means of knowing not only the contents of it; but e 
that there was any ſettlement at all. That th& manner i 
which the appellant deſtroyed the ſettlement, evidently ſhewel 
his innocence. Had he intended a fraud, he would have doi 
it ſecretly, and not in the preſence of the only perſon,who! 
now pretended to have been intereſted in it. He would ut 
have declared it to be a marriage agreement between him ar 
his wife, which might naturally lead the daughter to inqu 
into the contents. Nay, how could the appellant be ſure, th 
Mrs. Delany had not communicated the contents to her daughter 
In which caſe, his fraud would have been detected in their 
act, his purpoſe would have been defeated, and he himſ 
expoſed before witneſſes to that very perſon, from whom 
ſhould have concealed his iniquity. It was therefore hope? 
that the decrees would be reverſed, the reſpondents bill d 


miſſed with coſts, and reſtitution decreed the appellant of t 
mobe 
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money paid into court, together with quiet poſſeſſion of the 
premiſes for the time to come. | 


on the other fide it was ſaid, that the appellant admitted 
\ ſettlement made previous to his marriage, in reſtraint of his 
marriage rights, and that he deſtroyed it without regard to thoſe 
-oncerned in its preſervation, and without its ever being in- 
ſpeed by them. Miſs Teniſon, her mother's only child, had a 
dear right to inſpect that ſettlement, to ſee how far the reſtraint 
vent, and whether there was not ſome limitation in her favour, 
which was very natural to preſume, her mother being poſſeſſed 
of a very large real and perſonal eſtate, far exceeding the ap- 
zellant's circumſtances. The reſpondent Thomas, as Miſs 
Teniſon's teſtamentary guardian, had alſo a right to inſpect 
the ſettlement. That the appellant had availed himſelf, 
ad now felt the benefit of his wife's power of diſpoſing 
of Mr. Barton's real eſtate; but Miſs Teniſon (according 
to the appellant's pretence, that her father had not left where- 
withal to pay her 3000 J. legacy) had not a ſhilling during 
her mother's life, but what ſhe' might expect from her. 
l was therefore to be preſumed, that a proviſion was made 
br her by the ſettlement; and the quantum of that provi- 
fon not appearing, from the appellant's own voluntary act in 
burning that ſettlement, every thing was to be preſumed in 

auium ſpoliatoris; ſince otherwiſe, the innocent might be ir- 
retrievably injured by the act of the guilty. The appellant 
therefore having himſelf deſtroyed the only evidence which 


could aſcertain the extent of his right to his wife's perſonal 


eſtate, (admitted by himſelf to be reſtrained by the ſettlement) 
Miſs Teniſon alone, and her repreſentative, had a right thereto. 
That the eſtabliſhed rule of preſuming every thing againſt the 
ſpoliator, derived additional weight in this caſe, from the whole 
tenor of the appellant's behaviour. Immaterial as he pretended 
the ſettlement to be by his wife's death, he concealed his hav- 
ng deſtroyed it, with the greateſt art and ſecrecy, during the 
ſormer ſuit between him and the reſpondent Thomas; and even 
at the time of the agreement between them in 1746, and fo 


down to the period of his being charged with it by the reſpon- | 


ent Head, The confeſſion he was at laſt driven to in his 
anſwer, contained an account of burning the ſettlement, very 
different from that given by the witneſs preſent, Elizabeth 
Berkley, He called it a ſettlement, and ſaid he told Miſs 7. eniſon 

N what 
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time of his marriage; whereas one of her bankers proved, that 
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what it was; whence one would imagine, that he told her i 
was a ſettlement made on his marriage with her mother, rela, 
to her mother's perſonal eſtate; but Mrs. Berkley ſwore, he 
only ſaid it was an agreement between him and his wife, of ,, 
uſe to any one elſe; words of a very different import, a ,, 
agreement between him and his wife might indeed be of 90 
uſe to any one elſe, as relating to many other things than a ſetile. 
ment of her fortune: So that Miſs Teniſon was hereby led 1, 
think it nothing, in which ſhe could have any concern, an 
her ſuſpicions being prevented, ſhe was herſelf made the iq. 
nocent inſtrument of executing the appellant's purpoſe, Hi; 
behaviour reſpecting the 4000/. mortgage, was anſwerable tg 
the reſt; he all along claimed it as aſſigned to Helſbam fo 
his benefit. He ſaid by his firſt anſwer to the reſpondents 
original bill, that it was ſo; and when they, by their amended hill, 
produced his letter of 5th February 1742, to prove that afligy- 
ment was intended for ſecuring Miſs Teniſon's 30001, (which 
letter he did not remember having written) he endeavoured to 
reconcile this contradiction, by ſaying he never made it a ſecret 
that he intended aſſigning her that 3000 J. as a marriage portion, 
in purſuance of a promiſe made to her mother, although ſuch 
intent did not appear to have been eyer revealed before the pro- 
duction of the letter, and although the letter itſelf, written a 
month after Miſs Teniſon's death, when ſhe no longer wanted 
a marriage portion, ſtates the aſſignment to have been made at 
the time, for ſecuring her this 3000 J. and not to depend on any 
future gift of his. He alſo ſwore by his anſwer, that his wife 
was not poſſeſſed of ready money to the amount of 50 J. at the 


ſhe had then above 300 J. in their hands, and that the appellant 
drew it out ſoon after the marriage. He likewiſe, in one of 
the ſchedules annexed to his anſwer, valued Clanmacnoiſe and 
Clogher leaſes together at only 1400 J. when he had but in the 
September preceding, ſold the former for 3000 J. and the latter 
about the ſame time for 226. 165. 


But it is objected, that the deed did not appear to have been 
deſtroyed malo animo; it was an accident, or at worſt an inad- 
vertent, inconſiderate or improvident act; and therefore the ap- | 
pellant ſhould not be puniſhed as a wrong doer. - Accident 
however, ſuppoſes no defign, but this appeared to be a delibetate 


act. The appellant knew the purport of the deed, and mm 
- 
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did was to prevent any inquiry or ſuit about it. But ſuppoſing N Uh 
it an inadvertent Or improvident act only, ſtill the party is a 
much injured, as if done with an evil intent: And as courts of 

human judicature can determine the intent from external acts 

ly, it is incumbent on a Court of Equity, to relieve a perſon 

adeſervedly injured by the act of another, and replace him in 

the beſt ſituation it can, without entering into the character 

„ ſation of the perſon doing the injury. The appellant 

fwore by his anſwer, that he conſented to the power reſerved 

o her over her perſonal eſtate by the ſettlement, only upon a 

emu promiſe that ſhe would never diſpoſe of it without his 

ſall and free conſent ; and that the power was inſerted only to 

ulfil a promiſe of her's to her father, that in caſe of a ſecond 


nerriage, ſhe would reſerve to herſelf the diſpoſal of her per- 


Wonal eſtate, Had ſhe put it into writing, a Court of Equity 


rould have ſeen it executed; and though but verbal, it muſt 
urcly appear to one of the appellant's function, equally binding 
n foro conſcientiæ. But where was the difference between her 
wing and not having ſuch a power reſerved, when upon the 
»ellant's own ſhewing, ſhe was not left at her free choice to 
xecute it? He further ſays, that notwithſtanding the great diſ- 
arity of their circumſtances, he would not have married her 
ut for the above promiſe ſhe made him; which, without en- 
ning into the credibility of it, is ſaying he would not have 
ried her, unleſs ſhe conſented to break a juſt and reaſonable 


ſomiſe made to a deceaſed beneficent father, from whom ſhe 
ied every ſhilling of her fortune. 


lt is further objected, that the contents of the ſettlement did 
ot reſt upon the appellant's anſwer only, but alſo upon the 
dence of Mr. Burhe who drew it. But to this it may be an- 
fred, that his evidence ought not to have been read; for how- 
er proper parol evidence may be to prove the purport of a 
cd loſt by accident or misfortune, a perſon who wilfully de- : 
ys certain unerring evidence, muſt not be permitted to ſubſti- 
te doubtful parol proof in its room. Beſides, Burke's evidence 
is vague and uncertain, being only a narrative, from recollection 
I” belief, of a tranſaction many years paſt, and even ſuch as it 
as, he did not pretend to ſay that any deed agreeable to his draft, 
ever executed by the appellant or his wife, and the draft 


8 t have been altered by them upon peruſal; ſo that there 
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Temple when he prepared this draft; and ſuppoſing it to he 


great miſtakes; and had there been any defect or blunder in the 


to Pocklington of the 4000 l. mortgage, was but a tempord 


pellant. 
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was no evidence of the contents of the ſettlement executed. 
Burke was a young man, and had been but a few Years at the 


that of the ſettlement executed, it is probable that a man of fo 
little experience, could not draw a deed of this nature without 


deed with regard to the limitations, the daughter had a right to 
take the advantage thereof, which was a valuable chance; hy 


the e by deſtroying it, put that out of her power. 


It is alſo ſaid, that let the ſpoliation be confirind as it may 
the appellant did not derive under the ſettlement, but wa; « 
titled as adminiſtrator of his wife. But if every thing is to by 
preſumed againſt a ſpoliator, the ſettlement muſt be confide 
as a bar to the huſband's right, and conſequently to his right: 
adminiſtrator, which could be founded only on a marriage with 
out ſettlement; and if a perſon deſtroys a deed or will whid 
may reſtrain his right, he ſhall never be permitted to clain 
heir, or next of kin; for that would be encouraging the ſu 
preſſion of deeds and wills, as the ſpoliator might reſort to histit 
of heir at law, or repreſentative, though all was given to other: 
the inſtrument which he had ſuppreſſed. - That putting t 
marriage ſettlement out of the-caſe, Miſs Teniſon was entitled! 
ſuch part of her mother's perſonal eſtate, as ſhe took under Vi 
Barton her father's will; nothing having been done by f 
mother to extinguiſh or change his diſpoſition. The ati 
ment to Campbell in May 1723, was only to aſcertain the qual 
tum of Mr. Barton's perſonal eſtate, and he thereby became 
truſtee of her moiety expreſſly on the foot of the will: Nor" 
there any thing in the decree of 1728, or the re-afſignment( 
March 1729, which hinted the leaſt intent in the Court, c 
herſelf, to affect the right of her children, by varying the nat 
of the intereſt ſhe took by her father's will. The aſſignd 


diſpoſition, and upon payment reverted to her in the 10 
plight, as it did alſo on her ſon William's death without il 
and was not ſettled at all on her daughter Elizabeth's mani 
Miſs Teniſon therefore had a lien on this moiety of Mr. 6 
Ton's aſſets, at the time of her mother's marriage with the! 
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put it has been · ſaid, that the reſpondents could claim no- 
thing which the wife diſpoſed of before her death; and that ſhe 
liſpoſed of Choppin's mortgage of the Menaghan lands, Williams's 
mortgage of Arthurſtown, and the- Leitrim and Roſcommon mort- 
rage of 4000 J. As to the firſt, the money due rherean was 
claimed and received by the appellant in his right of huſband, 
and as having dominion over it, and not as a gift from Marga- 
„et; and if he was excluded from the rights of a huſband, 


he muſt be conſidered as having received this money in truit 


for Margaret; and conſequently at her death was a truſtee 
for her, and afterwards for her daughter. The aſſignment of 


Arthurſtown mortgage for the appellant's benefit, alſo recited 
his right thereto as huſband, but this recital was deſtroyed by 


the claim he now ſet up to his wife's whole perſonal eſtate un- 
der the ſettlement, and was a manifeſt evidence of fraud and 
coercion on his wife; who, as a feme covert, was entitled to a 
moſt liberal and favourable conſtruction of her acts, which muſt 
be imputed to her huſband's influence. The aſſignment of the 
Leitrim and Roſcommon mortgage for 4000 J. was indeed filent 
as to any truſt ; but the truſt, as to three fourths of it, was now 
clearly eſtabliſhed by the appellant's letter of 5th February 1742, 


which laid open the fraud of that tranſaction: Nor could he 


avail himſelf of the remaining fourth, becauſe it came within 


the anſwer given as to the two former mortgages. Beſides, as 


the ſettlement of July 1732 muſt now be preſumed to be wholly 
in Miſs Teniſon's favour, it was not in the power of her mother, 
or the appellant, to defeat any part of it; and conſequently, 
theſe mortgage intereſts fell under the ſame rule as the reſt of 
the perſonal eſtate. And as to the 3000 J. legacy, it is ſaid that 
the father did not leave aſſets ſufficient, and that Miſs Teniſon 
was not entitled to any thing but her wearing apparel, and a few 
moveables : But this was ſufficiently anſwered by the appellant's 
letter, which not remembering he had written, he charged Miſs 
Teniſon's executor with the whole intereſt of this mortgage 
from the death of his wife, as a debt due to himſelf, in the ac- 
count ſtated preparatory to the agreement of June 1746. 


After hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that that part of the decree of the 2 3d of Decem- 
ber 17 52, which directed that the deed of the 2d of June 1746, 
ſhould be ſet aſide, ſhould be affirmed ; and that after that part 


of 


 Decrer 


reverſed 
in part. 
Jour. vol. 29. 
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of the ſaid decree, which decreed that the reſpondents as repre. 
ſentatives of Margaret Teniſon the younger, were entitled 10 


3000 J. with intereſt from her mother's death, theſe worde ſu 
ſhould be added, [** and that the appellant do pay the fame t, W. 
the reſpondent Thomas Teniſon, executor of the ſaid Margery; th 
« Teniſon the younger, the acts done by the appellant and hi, al 
late wife, amounting to an admiſſion of aſſets for that pur. a 
„ poſe :”] And alſo that that part of the ſaid decree, which direQed le 
an account to be taken of the perſonal eſtate of the ſaid Mar. hi 
garet Teniſon the younger, into whoſe hands the ſame came, and ſy 
now diſpoſed of, and what debts and legacies were paid by the W 
appellant on her account, ſhould be affirmed; with this addition, ſl 


vi. That the appellant do pay what ſhall be coming on the 
balance of that account, to the reſpondent Thomas Teniſon her 
<« repreſentative:” And it was further oRDERED and ay. 
JUDGED, that all the reſt of the ſaid decree, and alſo the decree 
of the 26th of February 1754, upon the rehearing of the cauſe, 
ſhould be reverſed : And it was DECLARED, that neither the 
aſſignment made by Richard Teniſon and Margaret his wife, 
dated the iſt of May 1723, to Charles Campbell, or the bill filed 
by Margaret Teniſon in January 1727, againſt the repreſenta- 
tives of the ſaid Charles Campbell, nor the decree made thereon, 
nor the re- aſſignment by Campbell's executors in purſuance there- 
of, dated the 7th'of March 1729, did amount to a ſufficient ap- 
pointment or diſcharge ot the truſts in the will of William Bar- 
fon, concerning the moiety of his perſonal eſtate bequeathed to 
the appellant's late wife, in manner therein mentioned: And 
it-was referred to the Maſter, to take an account of the perſonal 
eſtate of William Barton, whereof Mrs. Delany, or any other 
perſon in truſt for her, was poſſeſſed at the time of her marriage 
with the appellant; and alſo how the ſame was diſpoſed ot: 
And it was DECLARED, that ſo much of one moiety of the ſaid 
pcerional eſtate, as was not ſufficiently diſpoſed of or appointed 
by the faid Margaret Teniſin, purſuant to her ſaid father Milian 
Burton's will, belonged to Margaret Teniſon the younger, and 
was to be carried to the account of her perſonal eſtate ; the ap- 
pellant not being entitled to claim any benefit whatſoever, by or 
under the ſettlement alledged to have been made on his mar- 
riage with his late wife, the ſame having been burnt by him, ot 
by his directions: And it was further DEC: ARED, that tbe 


ſum of 4000 J. ſecured by a mortgage of part of Richard Teni- 
* — en 
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fn eſtate, and alſo the mortgage upon the eſtate called Ar- 
thur flown, and alſo Choppin's mortgage, appeared to have been 
{ficiently appointed or diſpoſed of, free from the truſts in the 
will of William Barton. And it was ORDERED,, that in taking 
me (aid ſeveral accounts, the Maſter ſhould make to all parties 
al juſt allowances ; and particularly to the appellant an allow- 
ace of one moiety of the fines and charges of renewals of any 
leaſes, part of the eſtate of William Barton, which were paid by 
him, with intereſt after the rate of 5 J. per cent. per annum for 
ſuch moiety of ſuch fines and charges, from the death of his late 
wife; and that for the better taking the ſaid accounts, all parties 


and papers, touching or concerning the ſame, and be examined 
upon interrogatories as the Maſter ſhould think fit: And that 
in taking the laſt mentioned account, the appellant ſhould be 
charged with one moiety of the rents and profits of ſuch leaſe- 
hold eſtates, part of William Barton's perſonal eſtate, as were 
not ſufficiently diſpoſed of or appointed as aforeſaid, and which 
accrued fince the death of his ſaid wife, until the ſame were 
reſpectively fold by the appellant, and from the time of ſuch 


ales, and intereſt for the ſame, after the rate of 5 J. per cent. 
ber annum. And as to what ſhould be coming to the eſtate of 
Margaret Teniſon the younger, for the reſidue of the ſaid moiety 
of William Barton's perſonal eſtate, not appointed or diſpoſed of 
3 aforeſaid, the appellant ſhould be charged with intereſt for the 
lame, after the rate of 5 J. per cent. per annum from the death of 
his faid late wife. And it was further oRDERED and ADJUDG- 
ED, that all the ſubſequent proceedings complained of in the 
appeal ſhould -be reverſed ; and that the appellant ſhould pay to 
the reſpondents their coſts of this ſuit in the Court of Chancery in 
Ireland, to the time of the firſt hearing, including the coſts of 
that hearing; and as to the ſubſequent proceedings, that no 
colts ſhould be paid on either fide. And it was further oR- 
DERED, that the ſubſequent coſts in the ſaid Court of Chancery, 
and all further directions ſhould be reſerved, with liberty for 
any of the parties to apply to the ſaid Court as there ſhould be 
occaſion ; and that the faid Court ſhould give all proper direc- 
tions, for carrying this judgment into execution. | 


Vor. V. 40 The 


Mould produce before the Maſter, all deeds, writings, books 


feſpective ſales, with one moiety-of the money arifing by ſuch | 
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Caſe 27. The Right Honourable Henry, Viſcount? 5 
Jrwin, AD b a Ppellant | 
| | William Simpſon, and others, Re Reſpondent, 
| 5 1 4 


5th December, 1758. 


ING CHARLES I. being ſeiſed in fee, in right of his 
crown, of the lordſhip or manor of Hatfield, and of the 
chace called Hatfield chace and Ditch Marſh with the appurte. 
| | nances, and of divers waſte grounds and commons to the (aid 
| | lordſhip or manor belonging, or thereunto near adjoining, in 
| | the county of York, great part whereof was ſubject to be drown- 
ed with water, ſo that little or no benefit could be made thereof 
without draining the ſame; by articles of agreement, dated the 
24th of March, in the ſecond year of his reign, and made be- 
tween his ſaid Majeſty of the one part, and Cornelius Vermuyden 
Eſq; afterwards Sir Cornelius Vermuyden, Knt. of the other 
part; the ſaid Sir Cornelius Vermuyden undertook to drain the ſaid 
drowned grounds, ſo as to make the ſame fit for tillage or pal- 
ture, and to keep' them for ever in ſuch condition ; and in con- 
| ſideration thereof, his ſaid Majeſty agreed that the ſaid Sir Corne- 
| lius Vermuyden, his heirs and aſſigns, or ſuch other perſons as he 
9 IG Jap ſhould appoint, their heirs. and aſſigns, ſhould have one full 
equal third part of all the ſaid drowned grounds; and that 
| his Majeſty, upon gaining thereof, would grant the ſaid third 
part to the ſaid Sir Cornelius, and his heirs and aſſigns, or to 
ſuch other perſons as aforeſaid, to be holden of his Majeſty, bis 
heirs and ſucceſſors, as of his manor of Eaſt Greenwich, in the 
county of Kent, in free and common ſoccage. And taking 
notice, that the tenants of the ſaid manor did claim common of 
| paſture in the lands fo to be drained as aforeſaid ; his Majeſty 
| agreed, that a commiſſion ſhould iſſue under the Great Seal, 
| to certain commiſſioners, to treat and agree with the perſons ma 
claiming common, concerning the ſaid common and claim to 
the ſame. | of 


Sir Cornelius Vermuyden having drained the waſtes, his Ma- 
| jeſty conveyed the third part thereof to him, his heirs and al- 
| ſigns; 
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Ggns; and his Majeſty, in purfuance of the articles, granted == 
divers commiſſions under the Great Seal, one whereof was div 
refed to William Viſcount Ayre, Fohn Lord Saville and others, to 

treat and agree with the tenants and inhabitants of all the town- 

ſhips, parithes and precincts, in and adjoining to the faid waſtes 

and ſurrounded grounds, who claimed right of common in the 

ame, touching what part of the commons to be improved, they 

weald accept in ſatisfaction of their right and title to the reſi- 

aue of the ſaid waſtes and commonable grounds; which com- 

miſſioners agreed with the greater part of the ſaid tenants and 

inhabitants concerning the ſame, and allotted and fet out to 

them ſeveral parcels of grounds and waſtes, to be by them held 

and enjoyed in ſeveralty, divided from the other two parts 

thereof. 


Sir Cornelius having afterwards purchaſed the manor of 
Hatfield of his Majeſty, and the reſidue of the waſte and ſur- 
rounded grounds; divers .controverſies aroſe between him and 
his aſſigns of ſeveral parts of the ſaid manor of Hatfeld, of the 
one part, and the tenants and inhabitants of the ſaid manor, 
and of the towns of Hatfield, Dunſcroft, Woodbouſe, Tudworth, 
Thorne, Sykehouſe, Fiſhlake and Stainforth, in the ſaid county, 
of the other part ; as well .concerning their copyholds within 
the ſaid manor and towns, as their demands of further perfect- 
ing the work of draining the grounds, and the proportions and 
alotments claimed to be due to the ſaid inhabitants, and ſecur- 
ing their grounds from future damage by pretence of draining. 
And divers complaints being made before the Lords of his Ma- 
jeſtys moſt honourable Privy Council thereof, the ſame were, 
in June 1630, referred to Thomas Viſcount Wentworth and 
others, who, in September following, met there and viewed the 
premiſes, and heard the parties, and made an award in writing 
between them; to which ſome exceptions being taken, further 
differences aroſe between the ſaid parties; but in November fol- 
lowing, they compromiſed the matter among themſelves, and 
made a mutual and final agreement, touching the parts of the 
Ward to be performed by Sir Cornelius. 


— 5 — a 1 
Ns 8 
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In order that the tenants and inhabitants might be decreed 
* nd to their parts of this award and further agreement on 
r behalf to be obſerved, Sir Cornelius exhibited his bill in 
| the 


— — 
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MES " ithe Court of Exchequer, againſt Robert Portinglon, and the ſe. 
3 veral other perſons therein named, as tenants and inhabitants of 
the ſaid manor of Hatfield; to which bill the defendant; ap. 
peared and put in their anſwer, and confeſſed the agreement aud 
the ſeveral articles of the award in the bill expreſſed, and con- 
ſented to and allowed of ſuch parts thereof, and ſuch further 
agreements as were in the bill mentioned, and conſented 9 
have the ſame decreed. And to the end, that Sir Cornel. 
might be alſo decreed to perform his part of the ſaid award and 
agreement, Henry Lee and the ſaid Robert Portington, and d. 
vers of the tenants and inhabitants of the ſaid manor, and of the 
ſaid towns, villages and hamlets, exhibited their bill in the 
ſame court, againſt Sir Cornelius Vermuyden, who appeared to the 
ſaid bill, and put in his anſwer, and ſubmitted that the awad 
and the further agreements might be decreed to be performet 


Þy all parties. 


Accordingly, both .cauſes came on to be heard on the zoth d 

November 1630, when the Court ordered that the parts of the 

ſaid award and the further agreements, ſhould be ſet down u 

they were agreed to on each fide, and the ſame were according 

ſet down as follows; viz. that the tenants, their heirs and al. 

ſigns, ſhould have their turf moors, with all the profits there- 

unto belonging throughout the waſte of turbary, in ſuch man- 

ner and form as they uſually thentofore had, and their copy- 

hold lands there without admeaſurement.; and that there ſhould 

be ſufficient ways left to the moors for carriage; and that tho 

who ſhould come to build or dwell upon the ground of Sir Ca- 

nelius, his heirs or aſſigns, were only to have liberty to cut tur 

on 1090 acres of turf moor towards Crowle, and 500 acres to- 

wards Sandtoft, to be ſet out by metes and bounds; and the 

turbary, called the Lord's Moors, were likewiſe reſerved to di 

Cornelius and his aſſigns; but Sir Cornelius and the new inha- 

bitants were to take turf in theſe places only for their own burt- 

ing, and not for ſale. That the tenants of the .manor and the 

members thereof, ſhould have to them and their heirs, and ſuch 

perſons and their heirs as they ſhould appoint, their former al 
her lotments for their common confirmed to them, according a theſ 
were. ſet out by the firſt commiſſioners, the ſaid Lord Saville ad 

others, on the 14th of March 1627, with an addition of 20 

acres more in Ditch Marſh, and 403 acres of land in Ferne 21 

2 


— 
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to be afſured to the tenants in exchange for 403 acres in Weſt 
mor. All which parcels of ground allotted and to be allotted 


iccording to the articles made between his Majeſty and Sir Cor- 
u Vermuyden ; and that Sir Cornelius and his heirs, upon 
requeſt, ſhould convey, or cauſe to be conveyed, unto ſuch 


ſhould nominate, ſuch part of the moors, not holden by copy 
of court roll, and other grounds within the ſaid manor, as were 
Alotted to and for the tenants, to be holden in free and com- 
mon ſoccage. That the tenants ſhould cauſe Ditch Marſh to 


be ſet forth by the referees, or any ſuch two of them as afore- 
ad, ſo as it might lie conveniently for Sykehouſe and Fiſplabe, 
vw well as for Thorne ; wherein regard ſhould be had to accom- 
modate Sir Cornelius and his aſſigns with conveniencies, as well 
for any new draining to be made therein, as otherwiſe, without 
prejudice to the tenants. That the ſaid tenants and inhabitants 
ſhould have all lanes, ways and paſſages, to continue to them, 
their heirs and affigns in common, as formerly they had; and 
that they ſhould not be charged with payment of any toll for 
paſſage through the lock, or any other paſſage by water or by 
land. That Sir Cornelius, his heirs and aſſigns, ſhould cauſe all 
their grounds to be ſufficiently fenced and incloſed againſt the 
allotments of the tenants; and that the ſaid, tenants and inha- 
bitants, their heirs and aſſigns, ſhould at all times thereafter be 
diſcharged of the deer, and of all laws of foreſt and chace. 


The further demands of the faid tenants aſſented to by Sir 
Cornelius and not mentioned in the ſaid award, were as follow ; 
viz, that neither the ſaid Cornelius and his tenants of the two 
parts improved, nor their heirs or aſſigns, ſhould have any com- 
mon in the third part, allotted and ſet out for the uſe of the tenants 


ich and commoners. That the tenants and inhabitants of the ſe- 
1. veral towns, villages and places aforeſaid, their heirs and aſſigns, 
gef mould have free liberty to dig clods, earth and gravel, in and 


"pon the ſaid highways and lanes, in places fit and convenient 
for their neceſſary uſes. That Sir Cornelius and his heirs ſhould 
"ney and afſure to the ſaid tenants and inhabitants, their 

1 and aſſigns, one parcel of marſh ground, called Bramwith 
Vor. V. 4 P Marſh, 


and exchanged with the tenants, ſhould be drained and fo kept 


roffees and their heirs, as the tenants, or the major part of them 


be ſurveyed, ſo as it might appear that they ſhould have a full 
moiety thereof, and 200 acres more, and that the ſame ſhould: 
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gene og Marſh, over and above the ſeveral parcels of marſh ground q. 


3 lotted to them by the certificate of the ſaid Lord Saville and 
others. — That Sir Cornelius and his heirs, and his and their te. 
nants and farmers of ſuch copyhold tenements as he had lately 
purchaſed from Zanquer, one of the daughters of th, 
ſaid Viſcount Ayre, ſhould enjoy common of paſture and tut. 
bary, within the ſaid waſtes and moors allotted to the ſaid te. 
nants, according to the cuſtom of the manor.—And it un 
further agreed on both ſides, that according to the certificate of 
the ſaid Viſcount Ayre and others, the ſaid tenants ſhould have 
and enjoy the following parcels of commons, viz. The We. 
moor, containing 893 acres, the Lrings, containing 210 acres, 
 Woodfree Carr, Brickhill Carr and Halehill Carr, containing 

| 347 acres, Remple Carr, 84. acres, the Clowns, 467 acres, Ef 
| Ramlyns, 202 acres, Brerebam and Kirton Carr, 380 acre, 
Bramwith Marſh, 35 acres, Burgarr and Hatfield Meer, | 0 
acres, Hatfield Hills, 66 acres, a piece of ground called the Con. 
mon, on the further fide of the water, 65 acres, the Weſt Nall, 
138 acres, Kirktown Nabb, 1 5 acres, the moiety of Dye. 
| Marſh, and 200 acres over : All which ſaid parcels of ground 
Pa hs the ſaid tenants and inhabitants were, by the ſaid certificate, to 
| | hold to them and their ſeveral heirs, in lieu and recompence of 
= their ſeveral claims of common in all the reſt of the ſaid waſtes 
| and commonable grounds. Whereupon the court decreed, in the 
preſence of the counſel and parties on both ſides, and with their 
mutual conſent, that the parts of the ſaid award and agreements 
before particularly expreſſed, and the ſaid certificate of the Lord 
Saville and others, and every part thereof, ſhould from thence- 
forth be obſerved and performed by the ſaid parties; and that x 
well the ſaid Sir Cornelius and his heirs and afſigns, as the fi 
tenants and inhabitants, and all other the tenants and inhabitant 
of the ſeveral towns, villages and hamlets that then were, and 
that thereafter for the time being ſhould be, and their heirs ad 
aſſigns, ſhould for ever thereafter be bound to obſerve and pet 
form the ſaid ſeveral parts of the ſaid award and agreements, i 
virtue of the ſaid decree. "IL 


Afterwards, by indenture of feoffment, dated the 1 5th of Ju) 
1633, duly executed with livery of ſeiſin, and made between 
Sir Cornelius Vermuyden and John Gibbon, Eſq; of the one park 


and Henry Lee, Roger Portington, and ſeveral others ther 
name, 
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nmed, tenants of the ſaid manor, of the other part, reciting the 
commiſſion ſo granted to the ſaid Viſcount Ayre and others, 
and the allotment by them made as aforeſaid, and the award 
ſo made by the faid Viſcount Ventwortb, and other commiſ- 
foners ; and that his Majeſty had granted to the ſaid Sir Cornelius 
Vermuyden the ſaid lordſhip or manor of Hatfield, with all the 
waſte and commons thereto belonging; and that the ſaid John 
Gibbon was lately become intereſted in the ſaid lordſhip under 
the ſaid Sir Cornelius: It was witneſſed, that the ſaid Sir Cor- 
nelius and Jobn Gibbon granted, bargained, aliened, ſold, en- 
ſeolfed and confirmed unto the ſaid Henry Lee, Roger Porting- 
an and others, their heirs and aſſigns for ever, all thoſe parcels 
of ground before mentioned, as the ſame were allotted to the 
tenants, and ſet forth as aforeſaid, with the appurtenances, and 
il commons and turf moors, rights, profits, privileges, emo- 
luments and commodities, to the ſaid premiſes, or to any the 
meſſuages, lands or hereditaments, of any the ſaid tenants be- 
longing, and all the right, title, claim, intereſt, property and 
demand, of the ſaid Sir Cornelius Vermuyden and John Gibbon, or 
either of them, of, in and to the ſame ; to hold to them, their 
heirs and aſſigns for ever, to the only proper uſe and behoof 
of them, their heirs and aſſigns for ever. Nevertheleſs upon 
ſpecial truſt and confidence, and for the ſole benefit, profit and 
commodity of themſelves and their heirs, and of all and fingular 
other the tenants and inhabitants of Hatfeld, Thorne, Dunſ- 
oft, Stainforth, Fiſhlake and Sykebouſe, and of all other the te- 
nants and inhabitants of and within the ſaid manor or lordſhip 
of Hatfield, and of every of them ſeverally and reſpectively, to 
uſe and enjoy the ſame, and every part and parcel thereof, as 
formerly they had done or been accuſtomed to do. 


In purſuance of this award, agreement, decree and feoffment, 
the tenants and inhabitants of the ſeveral towns within the ſaid 
manor of Hatfield, quietly and without any interruption, held 
and enjoyed all the ſaid ſeveral lands allotted and conveyed to 
them and their heirs, together with all ways, eaſements and 
Profits thereto belonging ; and alſo the navigation up and down 
the river Dunn, within the ſaid manor, without paying any toll ; 
ind alſo the haling and towing paths there, up and down the 
al river, and fixing and mooring their veſſels and ſhips to the 
danks of the ſaid river, without interruption, till lately, and in 

2 the 
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forub, Hatfield Fiſhlake and Thorne, within the ſaid manor of 


(amongſt other things) inſiſted, that notwithſtanding the l 
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the ſame manner as to the preſent river Dunn, as to the old i. 
ver Dunn in all reſpects. | 


However, the tenants of the manor of Hatfeld, being greatly 
Interrupted and diſturbed by Artbur Lord Viſcount Irwin, and 
his agents and tenants, an the enjoyment of the lands allotted, 
and afterwards conveyed to them, or for their uſe, and the n. 
vigation within the manor, and other eaſements and privileges 
which they were entitled to; and ſeveral actions of treſpaſs hay. 
ing been brought againſt ſeveral of the reſpondents and others, 
for matters done in the uſe and exerciſe of their rights ; and the 
tenants not being able to produce the ſaid indenture of feof. 
ment (though one part thereof was in the hands of Thong 
Canby, tance deceaſed, one of the tenants of the ſaid manor, ig 
truſt for himfelf and the other tenants and inhabitants of the 
ſaid manor, and the ſteward or agent of Lord Jrwin, which be 
refuſed to produce, or to permit the defendants in the actions x 
law to have the aſe and benefit of it) the reſpondents and ſo- 
veral others, tenants and inhabitants of the ſaid manor of Ha. 
field, on the behalf of themſelves and other the tenants, free- 
holders, copyholders and inhabitants of the ſaid towns of Stau- 


Hatfield, in Trimty Term 1731, brought their original bill i 
the Court of Exchequer, againft Lord Irwin and the ſaid Tis 
mas Canby, and one Robert Jennings, ſtating the ſeveral mu- 
ters aforeſaid ; and praying, that the former decree might be 
catried into execution, and that they and the other tenants and 
inhabitants of the ſaid ſeveral towns within the ſaid mano, 
might be quieted in the enjoyment of the ſeveral lands allotted 
and conveyed to and to the uſe of the tenants and inhabitants 
of the ſaid manor as aforeſaid, and of the navigation up alt 
down the faid river Dunn, within the laid manor, together witl 
all other ways, eaſements, privileges and profits whatſoever, 1 
lotted to the tenants and inhabitants of the ſaid manor, by e 
under the ſaid agreements and decree, according to the true 
meaning thereof, and for an injunction in the mean time to fa 
the proceedings at law. 


apf 
bei 


tit] 
the 
tit] 
elde 
beli 


nor 


To this bill Lord Irwin and the other defendants appearch 
and put in ſeveral anſwers ; and his Lordſhip by his anſwer 


award 
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award, agreements, decree and feoffment, he, as Jord of the ma- 


nor, was ſciſed of and entitled to the freehold of all the lands 


hitants, and that they were only entitled to the herbage thereof, 

ind to depaſture the ſame; and alſo, that ſeveral parts of the lands. 
chimed by the bill, were not really allotted as aforeſaid, to the 
tenants and inhabitants of the manor, And the defendant Canby. 


the dee& of feoffment, and ſubmitted to produce the ſame at 
the hearing. And the defendant Robert Fennings, as tenant of 
Lord Irwin, inſiſted on a right of common in K of the lands 
e to be allotted to the tenants. 23 & 


The A adantt Arthur Id 8 T. bomas Canby and Ro- 


bet Jennings, having all died, a bill-of revivor and ſupplement _ 


ws afterwards exhibited againſt Henry Lord Viſcount Irw:n, 
the now appellant, and alſo againſt Mardecai Cutts, and Fohn 
Rebinſon and Mary his wife, ſuggeſting the death of Arthur 
Lord Irwin, Thomas Canby and Robert Fennings, and charg- 
ing, that the appellant was brother and heir of the ſaid Arthur 
Lord Irwin, and as ſuch was entitled to the ſaid manor of Har- 
fell, with the appurtenances, and claimed the ſame rights; and 
that Mordecai Cutts was the executor of Thomas Canby, and re- 
fuſed to produce the feoffment; and that Mary, the wife of Fobn 
Robinſon, was the widow and adminiſtratrix of Robert Jennings; 
and that John Robinſon and Mary his wife, ' threatened to pro- 
ceed at law, and take out execution on the Judgment obtained 
in the action at law brou ght by Robert Jennings. 


The ſeveral parties appeared, and anſwered this bill; and the 
ppellant by his anſwer admitted, that he was the brother and 
beir of Arthur late Lord Irwin, and that he claimed to be en- 
titled to the ſaid manor for his life, and derived ſuch title under 
the will of his eldeſt brother Edward Machell, and that ſuch 
tle firſt accrued to him in remainder, after the death of his 
ldeſt brethren Richard and Arthur; and ſaid, he had heard and 
deſiered, that Sir Cornelius Vermuyden was lord of the ſaid ma- 
wr of Hatfield, but knew nothing more of the ſeveral matters 
ad things contained in the bill, than what were diſcloſed and 
ſet forth in the ſeveral anſwers of the ſaid Arthur Lord Irwin, 
0 Which anſwers he referred, and ſubmitted that the original 
Vol. V. 4 Q bill, 


lotted and conveyed to, or in truſt for the tenants and inha- 


by his anſwer admitted, that he had in his cuſtody one part of - 


dill, and the proceedings had thereupon, ſhould be revived againſ 


ground, lying on the eaſt fide of the river Dunn, and betweea 


bank, and extending from a place called Ealand Lane, South, u 


. queſtion, and then in diſpute, would be tried; and the defend- 
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him. The defendant Cutts by his anſwer admitted, that he had 
a part of the deed of feoffment, and ſubmitted to produce th, 
ſame, but admitted that he had refuſed to-produce it, that the 
plaintiffs might have the benefit of it; and all the defendant 
ſubmitted, that the proceedings ſhould be revived againſt then, 
and the fame were revived accordingly. 


The cauſe being at iflue, ſeveral witneſſes were examined, ani 
their depoſitions publiſhed ; and on the 21ſt of April, 17; 
the cauſe was heard, when it was (amongſt other things) ordered 
and decreed, that it ſhould be referred to a trial at law, in ; 
feigned action to be brought by the plaintiffs, againſt the de. 
fendant Henry Lord Irwin, to try the following ifſues, viz, 
1/t, Whether the ground whereon the turnpike in the pleading 
mentioned was erected, was or was not part of the tenants allot. 
ments. 24, Whether there was or was not, at the time of 
erecting the turnpike, a common highway over that ground, 
za, Whether there was or was not, at the time aforeſaid, a wy 
for the tenants over that ground where the turnpike ſtood, 
from Stainforth to a common held called Incroft, or Kirk Tom 
Nabs, or either and which of them. 44, Whether the unincloſe 


the river and the great bank, commonly called the Participami 


a place oppoſite to a place called New Went, North, or any ad 
what part thereof, was part of the tenants allotments. Which 
iſſues were to be ſettled by the deputy remembrancer, in cal 
the parties differed therein, and were to be tried by a ſpecial 
jury for the county of Tor; and the conſideration of coſts al 
all further directions were reſerved, till ſuch trial was had. 


Afterwards, the plaintiffs waived the firſt and ſecond iſſues 
apprehending, that by the fourth iſſue all the matters really it 


ants waived the third iſſue; ſo that the fourth iſſue only 
ſettled and directed to be tried. f 


| . yan abby ; "I | ol 
Accordingly, at the ſummer aſſizes 1755, this iſſue was trick 
at York by a ſpecial jury, and took up above eighteen hours 1 
the trial; and upon full evidence, as to the right of the foi ; 


„ IS | 
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the premiſes in queſtion, a verdict was given for the plaintiffs, 8 
dow the reſpondents; whereby it was found, that the ſaid unige « 758. 
cloſed piece or parcel of ground, and every part thereof, was part 
of the ſaid lands and grounds heretofore allotted to and for the 


benefit of the tenants of the ſaid manor of Hatfield, entitled ta 
right of common on the waſte and commons of the ſaid manor. 


On the 1 zth of December, 1755, the cauſe came on to be 


heard upon the equity reſerved, when the depoſition of one Ro- 
ert Laverack, taken in the cauſe on the part of the appellant, 


ind other evidence, was offered by his counſel to be read to ſup- 
rort their conſtruction, that there was in the deed of feoffment 

a reſulting truſt in the Lord of the ſaid manor, as to the ſoil of 
the lands and grounds thereby conveyed for the ſolo uſe of the 
tenants of the manor ; but the reading of ſuch depolition and 

© other evidence, being objected to by the counſel for the reſpon- 
dents, the further hearing of the cauſe was adjourned over to the 
then next Twe/day (being the 16th of the ſame December) when 
the cauſe came on again to be further heard, and upon hear- 
ing counſel on both ſides, the objection was allowed; and then 

2 paper purporting to be a copy of a bill, ſaid to be filed in the 
faid Court of Exchequer in the year 1640, between Perkins and 
others plaintiffs, and Ingram defendant, being offered to be read, 
was rejected; whereupon the cauſe was adjourned to be fur- 
ther heard on the then next day, when the ſame came on again; 

OY nd the appellant having by his counſel inſiſted, that he as lord 
: of the manor had a right to the ſoil of the lands allotted to the 
KP the court over-ruled the fame ; and thereupon ordered 
F ad decreed, that the reſpondents, and the reſt of the tenants of 
the ſaid manor, freeholders or copyholders, and their heirs and 
aſhgns, ſhould, during the life of the appellant, quietly and 

4 peaceably hold, uſe, occupy and enjoy the ſeveral lands and 
k grounds mentioned in the ſaid fourth iſſue and verdict, and every 
#1 part thereof, and all other lands allotted and conveyed to them, 
I or in truſt for them, according to the ſaid decree of the zoth of 
November, 6th Charles I. and the ſaid deed of feoffment, againſt 

the appellant as lord of the ſaid manor ; and that an injunction 
would be awarded to quiet them in ſuch enjoyment, and to en- 
Join the appellant, his agents, ſervants and workmen, from in- 
©rrupting or diſturbing the ſame during the ſaid time, and that 
1 e appellant ſhould pay to the reſpondents their coſts of the 


K original 
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. original bill, and bill of revivor and ſupplement, and the coſts 
at law and in equity, ſubſequent to the ſaid bill of revivor, 
be taxed by the deputy remembrancer; and alſo, that the (aid 
Mordecai Cutts ſhould bring into court the ſaid deed of feoff. 
ment, and that the ſame ſhould be inrolled amongſt the record; 


to 


of the court, and that the reſpondents ſhould pay to the ſaid * 

j defendant Cutts his coſts of the ſaid cauſe to be taxed, ſo much bit 
of which coſts were to be repaid to the reſpondents by the a ppel. * 
lant, as were incurred to the time of the ſaid Curt's anſwer, ſoo 
who was alſo to pay to the reſpondents the coſts of the ſeveri Wh 

motions and orders for producing the feoffment ; and alſo, thy 4 

ſo much of the bill as related to the reſpondents claim of the be 

ground whereon the turnpike therein mentioned ſtood, to be anc 

part of the lands allotted to the tenants, or to be a common high ont 

way, ſhould be diſmiſſed with coſts to be taxed, to be paid hy * 

the reſpondents to the appellant; and by conſent, the bill va In 

i '| diſmiſſed as againſt the defendants Jobn Robinſon and Wont, his 5 
| wife, without colts. | the 
: | | be 
| C. Pratt. F. rom this decree Lord Irwin appealed, inſiſting, that it nc 
. T. Sewell. appeared from the ſeveral acts and inſtruments above ſtated, that s 
j R. Wilbra- oh 
1 : ny the controverſies between Sir Cornelius Vermuyden, and the 
4 | tenants and inhabitants of the ſaid manor of Harfeld, arot the 
1 only upon the claim and pretenſion of the ſaid tenants and in- 10 
1 | habitants, to the right of common in the waſte grounds of thc of 
one 


ſaid manor; for by the agreement of the 24th of March, 
1 2 Charles I. Sir Cornelius was to drain the grounds, and to hate 
1 one third part for the uſe of himſelf and his heirs abſolute), 
| and free from any right of common; by which means, the 
commoners would be deprived of their right of common in ſuck Y 
third part of the waſte. That the lands allotted and confirmed 
o the tenants and inhabitants of the manor by the com miſhoners 
certificates, were agreed to be kept drained, and were fo allotted to 
them as a ſatisfaction for their right of common an the other 
part of the waſte. But it was only intended, that the tenen 
and inhabitants ſhould have the ſole benefit of the agiſtment a 
thoſe lands, which were to be ſo preſerved drained for that 
purpoſe: Not that they ſhould have the ownerſhip of the ſol 


thereof. That the right to the ſoil of the ſaid lands, did ut 
ſeem to have been in queſtion, or at all attended to, in the ſud 15 
ci 


award, articles and decree; the matter in controverſy beit 
1 . 
EY only 
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only the right to depaſture upon the commons and waſte, And — 
though by the feoffment of Sir Cornelius Vermuyden, the allotted 
luads were granted to the truſtees and their heirs, in truſt for 
ihe ole benefit, profit and commodity of themſelves and their 
heirs, and of all other the tenants and inhabitants of the ſeveral 
townſhips therein mentioned, and cther the tenants and inha- 
vitants of and within the manor of Hatfeld; yet that grant was 
made in performance of the award, and expreſſly in truſt, hat they 
ſtould uſe and enjoy the ſame as formerly they had done, or been accuſa 
amel to do. So that as the feoffment was relative to the award, 
1nd as the award and all the other proceedings, which ſeemed to 
he relative to one another, had in view only the right of common, 
and not the right to the. ſoil of the lands; the right of common 
ought only to be enjoyed by the tenants and inhabitants, and 
not the ſoil. But if the right-to the ſoil paſſed to the truſtees 
n fee, it muſt be in truſt for themſelves and the inhabitants 
s joint tenants, or tenants in common of the equitable intereſt 
therein: If it were as joint tenants, then the whole intereſt muft 
be in the heir of the ſurvivor, which was abfurd ; if as tenants 
in common, then every inhabitant and every tenant had by the 
grant, a ſeparate right to an equal undivided fhare of theſe lands, 
which had deſcended to their ſeveral heirs, or been conveyed by 
them, and muſt be now veſted in a thouſand different perſons ; 
and the heir of every cottager would be entitled to an equal ſhare 
of the lands with the moſt .ſubſtantial freeholder, and every 
one of them might have a right to a partition. But if the 
truſtees were truſtees for the tenants and inhabitants, in order 
to enable them to enjoy the benefit of the depaſturage of theſe 
hands, in the ſame manner as they formerly had been accuſtomed 
to do; and if the right to the ſoil was preſerved by them as a 
ſelulting truſt for the benefit of the lord, the ſame not having 
been intended to be granted for any other purpoſe, than only to 
ve the tenants and inhabitants a power to enjoy ſolely the 
lpaſturage of the allotted lands; then the feoffment would be- 
free from all the abſurd conſequences above mentioned, and 
the tenants and inhabitants would thereby have effectually ſe- 
cured to them, the full benefit intended for them. And 
ally, that as the ſaid deed was an ancient deed, executed above 
20 years ago, if it was conceived in doubtful words with 
"ard to the right of the ſoil, it was apprehended that any 
"cient evidence or writing ought to be admitted, to ſhew how 
Vol, V. — th the 


C. Yorke, 
G. Perrott. 


d 
. 
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Sir Cornelius, an award was made under a reference from the 


ſelves, and the other tenants and inhabitants. The manifeſt 
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the ſame was underſtood, and what was taken to be the inten 
and meaning of it, recently upon, or ſhortly after the akin 
thereof. | 


On the other fide it was contended, that every part of the 
ſucceſſive tranſactions relative to the improvement of the wiſe 
grounds and commons in queſtion, tended to confirm the legal 
operation of the feoffment, and to rebut the reſulting truſt «x 
the ownerſhip of the ſoil, inſiſted on by the appellant. When 
the original project of draining and improving was firſt under. 
taken, the crown agreed to grant one third of the lands 28 
recompence to Sir Cornelius Vermuyden the projector; at the 
ſame time, powers were given to proper perſons, to treat with 
the tenants and inhabitants who claimed right of common, 
touching what part of the lands they would accept in ſatisfaRion 
of ſuch right; and allotments were made accordingly, Upon 
the diſputes which aroſe after the purchaſe of the whole eſtate by 


privy council, and a decree in the Exchequer was founded upon 
that award, and other ſubſequent agreements. From the terms 
of the decree it is evident, that the former allotments were con- 
firmed with additions, and new exchanges made. The pur- 
chaſor was directed to enfeoff truſtees in ſuch allotments and 
exchanges, for the benefit of the tenants and their heirs, in lieu 
of all their claims in the reſt of the waſte and commonable 
grounds; to be held of the Lord of the Manor, in free and 
common ſoccage. On the 15th of Faly, 1653, a feoffment 
was accordingly made to the feoffees and their heirs, to the 
uſe of them and their heirs, upon ſpecial truſt and con- 
fidence, and for the ſole benefit, profit, and commodity of then- 


intent of this feoffment was to confirm and effectuate an 
exchange in the right of common, in two thirds of the 
waſte lands, with the right of foil in the remaining one 
third. The tenants had originally a right of common ove! 
the whole; the lord had likewiſe a right in every part of the 
ſoil. On the one hand, the lord was encouraged to drain and 
improve, by being enabled to incloſe free from the right of 
common: On the other hand, it was advantageous to the 
tenants to relinquiſh ſo large a proportion of the waſte, for 
the ſake of quietly enjoying one third of it improved and 


drained, under a conveyance of the abſolute ownerſbip of N 
| oll, 


I IE 
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hl, diſcharged from the right of the Lord. But if it was the 


intent of the parties, to ſecure only a right of common in one 
hird of the waſte, {till liable to the Lord's right of ownerſhip | 
in the ſoil ; the proper method had been, not for the Lord to 


.nfcoff truſtees for the tenants in one third of the waſte, but for 
the tenants to have executed releaſes of their right of common 
in two thirds of it to the Lord, reſerving to themſelves the 
free enjoyment of ſuch right of common as they were accuſtomed 
o have, on the remaining third: Or the court, in conſequence 
of the award and agreements, might have decreed the Lord to 
hold and enjoy the two thirds, free from any right of common, 
or otherwiſe in the tenants; and that the tenants ſhould enjoy 
their right of common in the remaining third part, excluſive 
of the Lord. There would have been no occaſion in this view, 
for the ſolemnity of a feoffment, and the interpoſition of truſtees. 


cuſtomary enjoyment, and the right of common in the remain- 
ing third, was a better title than any new conveyance from the 
Lord, ſubje& to be reſtrained and limited in the operation of it, 
by the words of his grant. But the veſting of the entire pro- 
perty of the ſoil in truſtees, as a truſt for the tenants, was 
the object of this feoffment; becauſe it was the only effectual 
method of ſecuring them from future vexation, as to pretences 
of digging the waſte, ſurcharging the common, and doing other 
acts which might produce conteſts. That the parol evidence 
offered in this cauſe, to ſhew acts of ownerſhip done, and the 
exerciſe of the Lord's rights upon the allotted lands, long after 
the time of the decree and feoffment, was juſtly rejected by the 
court; becauſe it is contrary to the rules of law, to ſet up a re- 
lulting truſt by parol evidence, where the plain words of the 
deed have difpoſed of the whole truſt, or beneficial intereſt in 
the land; as it would render all titles to eſtates precarious, 
and inſecure, And as to the coſts decreed, the appellant having 
kt up a defence both in law and fact, which could not be ſup- 
ported, and having inſiſted on a trial at law, in which a verdict 
went againſt him, which put the reſpondents to very great 
"*pence ; it was apprehended, the court was in ſome meaſure 
bound to give them their coſts. For though the giving or re- 
ulng coſts in courts of equity, is in ſome meaſure diſcretionary ; 
Jet, unleſs there is ſomething very particular in the caſe to vary 
le rule, coſts always follow the right. 


At 


If the ſoil was not to be abſolutely conveyed, the original 
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of the Court of Exchequer attending, to prove that the ſame 


and let the premiſſes in their occupation to an improving tenant 


. 
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At the hearing of this appeal, the counſel for the appellane 
offered to read and give in evidence, a paper faid to be an office 
copy of a bill filed in the Court of Exchequer, in the year 1645 
alledging that the original was loſt; and that they had an office 


could not be found among the records of that court. By: the 
counſel for the reſpondents objecting thereto, the houſe deter. 
mined that it could not be read. The appellants counſel then 
offered to read ſeveral entries of preſentments in the manor 
books, and a depoſition of John Moxon, in order to prove ad 
of ownerſhip done, and rights exerciſed by the appellant on the 
allotted lands in queſtion: But this being likewiſe objeded 
to, the houſe determined that they could not be read. — 4; 
after hearing counſel on both ſides to the merits, it was cg. 
DERED and ADJUDGED, that the appeal ſhould be diſmiſſed, 
and the decree therein complained of affirmed: And it was far. 
ther ORDERED, that the appellant ſhould pay to the reſpon. 
dents, the ſum of 60/. for their coſts, in reſpect of the (ail 
appeal. | 


{ 


— 


—— 


William Blacker, Efq. — Appellant. 
Wilſey Mathers. I; : Reſpondent. 


7th of February 1759. 


'T: HE appellant being ſeiſed of the town land of Breagi 
in the pariſh of Sego, and county of Armagh in Ireland, 
a ſmall part whereof was let to Hugh Lavery, and Patrid 
M Connell, as tenants at will; and intending to remove them, 


on a leaſe for lives; it was, in the year 1743, propoſed between 
the appellant and Str. John Mathers, the reſpondent's brother, 
on the behalf of the reſpondent, who then lived on another farm 
in the neighbourhood of the appellant's eſtate, that after Lavery 
and M' Connell had quitted the premiſſes, the reſpondent ſhould 
become tenant thereof, at the yearly rent of 7 5. an ace, 
being the like, yearly rent as had been paid by the form 
tenants; and to induce him to lay out his money in laſting 

1mprove- 
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nated by him (being the full extent of the power of leaſing te- 
ſerved to the appellant by his marriage ſettlement) and to exe- 
cute a like leaſe to the reſpondent as was granted to the appel- 
hat's other tenants; and that the reſpondent ſhould in every 
particular. be treated as well, and have the ſame privileges, as 
had been granted by the appellant to any of his other tenants, 
io whom he had granted leaſes. 


The former tenants having quitted poſſeſſion, the reſpondent 
in November, 1743, entered on the premiſes with the conſent 
and approbation of the appellant, and proceeded forthwith to 
make valuable improvements on the land, by ſtubbing, ditching, 
quicking, and (toning the ſame, and alſo to repair the buildings 
and erections thereon, to the amount of 50 J. and upwards; and 
theſe improvements and repairs were from time to time overlook- 
ed and approved of by the appellant, and were made and done in 
the moſt ſubſtantial manner, the reſpondent intending the leaſe 
for the benefit of William and Thomas Mathers his ſons, then 
infants, whoſe lives were to be inſerted therein, after they at- 
tained their full ages, and during their minorities to ſet the ſame 
to under tenants, to the beſt advantage. 


After the reſpondent had made ſome progreſs in his improve- 
ments, a ſurvey was taken by the direction of the appellant, of 
the lands fo let; which were found to amount to 50 Engliſh 
cres and one rood, or thereabouts, and which, at 7s. an acre, 
amounted to 17 J. 115. 63d. and the reſpondent having applied 
to the appellant for a leaſe according to his agreement, the ap- 
pellant readily conſented that a leaſe ſhould be forthwith pre- 
pared ; and, as a further encouragement to the reſpondent to 
proceed in his improvements, the appellant alſo agreed, that in 
Cale either of the two lives to be named by the reſpondent ſhould 
lie during the appellant's life, he would renew the leaſe, and 
ad another life or lives thereto. 


The yearly rent to be paid by the reſpondent being aſcertained 


il | 
; by the lurvey, the appellant ſent James Somerville his clerk, to 
Ki ihe reſpondent, for the names of the lives to be inſerted in the 


ne and gave directions to the ſaid James Somerville to prepare 
. 1 a leaſe 


341 
ments, the appellant agreed to grant the reſpondent a leaſe of h 
the premiſes for his own life, and two other lives to be nomi- 
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— ga leaſe to the reſpondent, which was accordingly drawn; aud 


1759. 
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thereby the lands in the occupation of the reſpondent, or his unde; 
tenants, by their proper deſcription and according to the befyr: 
mentioned ſurvey, together with the turf bog, or moſs, in the 
town land of Breagh, then in the actual poſſeſſion of the te. 
ſpondent or his tenants (which turf bog, or moſs, was uſed hy 
the appellant's tenants, and the other occupiers of lands, fir 
firing), were demiſed to the reſpondent, for the lives of the n. 
ſpondent and the ſaid William and Thomas Mathers, his ſons, u 
the ſaid yearly rent of 17/. 115. 6: d. payable half yearly; with 
a covenant for adding a further life or lives thereto, in caſe either 
of the lives therein named dropped during the appellant's life; 
and a clauſe or covenant to reſtrain the reſpondent from letting, 
ſetting or diſpoſing of the ſaid premiſes, to any other perſon, 
under a penalty of 10/. to be recovered as rent in arrear. 


The appellant afterwards diſcovered, that it would be for his 
convenience that a ſquare acre of ground on the fide of the river 
Bann, part of the premiſes agreed to be demiſed to, and then ir 
the occupation of the reſpondent, or his under tenant, ſhoult 
be excluded from the ſaid leaſe, for the purpoſe of making: 
bleach yard for the appellant's other tenants ; and, that a liberty 
ſhould be reſerved for the appellant to dig marle on the boy d 
moſs demiſed to the reſpondent, and an indorſement on the 
leaſe to that effect was made by the appellant's direction. 


The reſpondent was ſent for to the appellant's houſe, and the 
leaſe, with the indorſement thereon, was read over to him, when 
he objected to the clauſe of reſtriction in the leaſt, becauſe no 
ſuch reſtriction was mentioned at the time the agreement Was 
made, and was inſerted only in ſome of the leaſes granted by the 
appellant to his other tenants, and becauſe ſuch rẽſtriction was i 
a particular manner injurious to the reſpondent, who had thet 
let the premiſes, or part thereof, to under tenants, and did 1 
propoſe to refide on and occupy the ſame during the Minor 
of his ſons; and the reſpondent alſo objected to the indork- 
ment on the leaſe, becauſe the excluding an acre of the Jands 01 
the banks or fide of the river Bann, would entirely diſappon 


the intention of taking the leaſe of the ſaid lands for the purpol 


of bleaching; and alſo becauſe the liberty or privilege of dig: 
ging marle, would be totally deſtructive of all benefit from the 


bog 
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hog ot moſs, which then afforded a bare ſufficiency of firing for 
the uſe of the occupiers of the premiſes. 

At this meeting, the ſubſtance of the indorſement on the leaſe 
was ſeemingly waived ; and no difficulty, doubt or diſpute, ſub- 
red between the appellant and the reſpondent concerning the 
clauſes, covenants and conditions, or the rent, parcels or privi- 
leges, to be demiſed and granted to the reſpondent by the leaſe, 
except with reſpect to the before mentioned clauſe of reſtriction 
{om alienation, which clauſe the appellant repreſented as con- 
tzined in all his other leaſes, except one to ohn Warte ; and the 
ppellant peremptorily inſiſting that ſuch reſtriction ſhould re- 
main in the leaſe, and the reſpondent refuſing to accept the ſame, 
the appellant thereupon tore, .cancelled, and deſtroyed the leaſe, 
with the indorſement thereon, and declared, that the reſpondent 
ſhould never get a leaſe from him. 25 


The reſpondent therefore, in December 1746, exhibited his 
original bill in the Court of Exchequer in Jreland, againſt the ap- 
pellant, ſtating the ſeveral matters aforeſaid, and praying a ſpe- 
cific execution of the ſaid agreement. | 


The appellant by his anſwer, admitted all the material facts 
; charged in the bill; but ſaid, that the reſtrictive clauſe objected 
to, was inſerted in all the leaſes granted to his other tenants, 
except one John Waite. 


The reſpondent well knowing that the appellant had granted 
leaſes to other tenants beſides Waite, without ſuch reſtrictive 
covenant, and being informed, that the appellant was uſing his 
utmoſt influence and endeavours to take up all the leaſes from 
his tenants in which no ſuch reſtrictive covenants were inſert- 
ed, and in lieu thereof, to grant new leaſes containing ſuch co- 
venants, in order to diſappoint the reſpondent in his ſuit, and 
prevent his having a leaſe, and the benefit of his improvements ; 
he therefore filed an amended bill againſt the appellant, charg- 
ing, that no ſuch reſtrictive clauſe or covenant ought to be in- 
lerted in the leaſe ; and that at the time the original agreement 
das made, the appellant was informed that the reſpondent” did 
ot intend to reſide on the lands; and that the reſpondent had 
found out and diſcovered that the appellant had granted a leaſe, 
dated 


the reſtrictive clauſe was omitted in that leaſe, as it was for the 
moſt part inſerted in all his other leaſes, | 


would ſurrender his leaſe, he would execute another leaſe ; ad 
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dated 2 5th of July 1744. to one David Hunter, of part of the 
town land of Ba/lynaghy, with the moſs or bog in the ton 
land of Breagh, for three lives; and that no covenant was there. 
in contained for refiding on the- premiſes, or againſt alienation. 
and by this bill, the reſpondent prayed a production of the 8 
terpart of the appellant's leaſe to David Hunter, and a diſcovery 
of the number of other leaſes granted by the appellant with 
the reſtrictive covenant before mentioned, and a diſcovery of 
ſuch counterparts of leaſes as were in his cuſtody or power u 
the time of putting in his former anſwer, 


The appellant, by his firſt anſwer to the amended bill, admit. 
ted that he knew the reſpondent did nat intend to reſide on the 
premiſes agreed to be demifed to him; and that he refuſed u 
execute the leaſe without ſuch covenant to reſtrain from alien. 
ing. He alſo admitted having executed a leaſe to David Hunter 
of the date, import, and at the rent and for the lives mentioned 
in the amended bill; and that there was in the leaſe no coe. 
nant to reſtraia the tenant from aliening. 


Exceptions being taken to this anſwer, the appellant ſubmit. 
ted; and, by his further anſwer, ' ſet forth a copy of the leaſe to 
David Hunter, dated 25th Tuly 1744; and faid that at the time 
of putting in his former anſwer, he did not know or believe that 


The reſpondent replied to the anſwers ; and the cauſe being 
at iſſue, ſeveral witneſſes were examined on the part of the re 
ſpondent, and particularly the ſaid David Hunter, who depoſed, 
that after the commencement of the ſuit between the reſpondent 
and the appellant, the appellant applied to him to give up his 
leaſe; and that the reaſon why he applied (as the appellant in- 
formed him) was on account of the appellant's having {won 
in his anſwer to the reſpondent's bill, quite otherwiſe than whit 
had been mentioned in Hunter's leaſe, and promiſed that if be 


the reſpondent's witneſſes alſo proved, that the reſpondent, !! 
the year 1745, let part of the premiſes to one Francis Steven/i 


2 
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The appellant alſo examined witneſſes, and particularly ſe- 
coral of his tenants, with reſpect to the inſerting of clauſes of 
«friction in the appellant's leafes ; but none of the leaſes with 
uch clauſes of reſtriction were proved in the cauſe, neither 


his clerk, with reſpect to ſuch clauſes of reſtriction, 


Publication being paſſed, and the cauſe ſet down for hearing, 
the ſame came on to be heard, on the 13th of June, 1757, when 
the only queſtion between the parties for the conſideration of the 
court was, whether a clauſe of reſtriction from alienation ſhould 
de inſerted in the leaſe to the reſpondent : And on the 15th of 
the fame month, the court decreed, that the reſpondent was 
entitled to a ſpecific execution of the agreement ; and that the 
ppellant ſhould execute a leaſe to him of the lands and premiſes, 
with the turf bog and appurtenances to the ſaid premiſes be- 
longing, at the yearly rent of 17/. 11 6. 69. for the lives of the 
reſpondent and his two ſons, in the bill named, with the uſual 
covenants between landlord and tenant, without any clauſe 
zyainſt aliening or ſetting ; and if the parties could not agree, 


it was referred to a baron to ſettle it, and the reſpondent was to 
have his coſts, 


From this decree the appellant appealed, inſiſting, that no 
proof was made in the cauſe, that he had ever entered into any 
agreement for granting ſuch a leaſe as he had been decreed to 
grant to the reſpondent, and that he had denied by his anſwers, 
that he ever agreed to grant him ſuch a leaſe. It was however 
objected on the part of the reſpondent, that the appellant had 
dy his anſwers admitted, that he agreed to treat the reſpondent 
as well as any of his tenants to whom he had granted leaſes; that 
he had granted leaſes to Maite and Hunter without ſuch reſtric- 
are covenant ; and that therefore, to fulfil his agreement with 
ine reſpondent, he ſhould have granted him as beneficial a leaſe 
as he had to them; that is, a leaſe without ſuch reſtrictive co- 
venant.—But to this it was anſwered, that if the reſpondent 
would avail himſelf of the appellant's anſwers, the ſeveral parts 


taken together; and then it would manifeſtly appear, that the 
*Ppellant's meaning by thoſe words in the objection, was to 
grant the reſpondent a leaſe conformable to thoſe which he had 
Vol. V. 4 


granted 


did the appellant venture to examine the ſaid James Somerville 


of thoſe anſwers, relative to the agreement for a leaſe, muſt be 


345 


— — 
1759 


C. Pratt. 
T. Sewell. 


inſerted ſuch reſtrictive covenant therein. — But it was further 


and inſidiouſly encouraged the appellant to execute a leaſe with 
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granted to his other tenants in general ; that is, a leaſe with ſuch 
reſtrictive clauſe ; and ſuch a leaſe the appellant was always ready 
to grant. That at the time of his agreement to grant a lea. to 
the reſpondent, the covenant againſt aliening or demifing wy, 
contained in every leaſe thentofore granted by the appellant to 
his tenants, except in one, which had been granted to Mr. Way, 
In that leaſe alone the reſtriftive clauſe was omitted, becauſe M. 
Waite was the only tenant who had paid a fine, and thereby became 
a purchaſor of the omiſſion of ſuch reſtrictive covenant ; but the 
reſpondent neither paid, or agreed to pay a fine for his le, 
conſequently could only expect to have as beneficial a leaſe 2 
the appellant had granted to his other tenants, who had paid ng 
fine. That this conſtruction was conſiſtent with the words and 
meaning of the agreement, and conſtituted an equality in all 
the appellant's leaſes ; whereas the contrary conſtruction wa 
repugnant both to the words and obvious ſenſe of the agreement, 
and eſtabliſhed a partial leaſe for the reſpondent. For to ſay, that 
the leaſe granted to Mr, Waite, who paid a fine, was to be the 
model of that which was to be granted to the reſpondent, who 
paid no fine, was to ſay, that the appellant agreed to treat the r- 
ſpondent better than any one of his tenants, at the ſame time that 
he only agreed to treat him as well as any of them. And with 
reſpe& to Hunter's leaſe, it was improperly and unfairly intro- 
duced into this cauſe, and was totally immaterial to the preſent 
queſtion ; for that leaſe was made ſubſequent in time to the agree- 
ment with the reſpondent, and the omiſſion of the reſtriftive 
clauſe therein, the appellant had fully accounted for in his an- 
ſwer, viz. That he had executed that leaſe without reading it 
over, upon a preſumption that his lawyer, who prepared it, bad 


argued, that the reſpondent himſelf had acquieſced under the re- 
ſtrictive covenant which he now objected to, that he ſtood by, 


ſuch covenant therein; and after he had thus drawn the appel- 
lant in, he'refuſed to execute a counterpart, and now endeavour- 
ed to eſtabliſh that very leaſe in all reſpects, except the covenant. 
That the reſpondent had agreed to waive the agreement for 1 
leaſe, and to give up the lands to the appellant, on being paid 
for his improvements, which the appellant always had been, 
and was ſtill ready to do, and to take back the lands. That h 
the decree, the appellant was not only ordered to execute a leaſe 


of the farm, but alſo of the turf bog and appurtenances to te 
„miles 
| Prem 
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premiſes belonging, although there was not the leaſt proof in the 
cauſe, nor was it ſo much as charged in either the original or 
:mended bills, that any part of the turf bog of Breagb, belong- 
ed to, or was ever occupied with the farm; nor was this turf 
bog ſo much as mentioned in either of the bills; nor was there 
any charge, or the leaſt tittle of proof, that the appellant agreed 
to demiſe the turf bog, or any part of it, along with the lands, 
or that he even agreed to demiſe the lands with the appurte- 
nances. And it appeared from the Regiſter's notes or minutes 
of the decree, that no mention was made by the court of the bog 
or appurtenances at the time of pronouncing the decree, Beſides, 
it appeared in proof, that the appellant's tenants of his other 
lands cut their fuel in this turf bog, from whence it muſt be 
inferred, that the utmoſt which the reſpondent could with any 
colour pretend to, was a right of common of turbary in the 
ſaid bog. And ſuppoſing he had proved, that ſuch a right was 
an appurtenant to the lands, and that the appellant had agreed 
to demiſe the lands with the appurtenances, ſuch proof could 
not have ſupported a decree, ordering the appellant to execute 
2 leaſe of the bog itſelf. It was therefore hoped, that the decree 


would be reverſed, and the reſpondent's bill diſmiſſed with 
colts, 


On the other ſide it was contended, that clauſes to reſtrain 
the aſſignment of leaſes, eſpecially in caſes where improvements 
are expected from the leſſee, are unuſual, and always ſtrictly con- 
ſtrued ; but that in the preſent caſe, the inſertion of ſuch a clauſe 
was not warranted by the agreement of the parties. The origi- 
nal agreement, as ſtated in the reſpondent's bill, was admitted 
by the appellant's anſwer ; and that at the time of entering into 
i, no mention was made of a covenant for reſtraining the re- 
ſpondent from alienating or ſetting the premiſes demiſed to 
him; and that the appellant then knew, that the reſpondent did 
not intend to reſide on the lands during the minority of his ſons. 
and as, by the agreement thus admitted, the leaſe to the re- 
ſpondent was to be made as convenient and beneficial as any of 
the leaſes granted by the appellant to any of his other tenants ; 
and as the reſpondent, by the admiſſion in the anſwer to the 
ended bill, and by evidence, had eſtabliſhed the fact, that 
ales were granted by the appellant to ſome other tenants, 


W1 1 
thout ſuch reſtrictive covenants or clauſes; the decree com- 


2 plained 


C. Yorke. 
J. Morton. 


as 


DrexkEE 
affirmed. 
Jour. vol. 29. 
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| leaſe which had been prepared, with the indorſement, and there- 
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plained of was grounded upon the clear intention and agreement 
of the parties. That the appellant's repeated acknowledgment 
of this agreement by acceptance of the rent, and the reſpon- 
dent's ſetting the premiſes to other tenants without interrup. 
tion, before the leaſe was prepared, or any ſuch reſtriction men- 
tioned, were concluſive to ſhew, that at the time of the Original 
agreement, no ſuch reſtriction was thought of or apprehended, 
That the reſpondent's acquieſcence in the reſtrictive clauſe, and 
the other alterations of the agreement mentioned in the indorſe. 
ment, ſworn to and inſiſted on by the appellant's anſwer (in caſe 
the ſame had been proved, which they were not) would not now 
afford any ground for an alteration of the leaſe originally pro- 
poſed ; neither could the appellant avail himſelf of it, becauſe 
it was admitted by him, that he himſelf tore and deſtroyed the 


by cancelled ſuch new agreement, thus ſet up without evidence, 
Laſtly, that the teſtimony of the appellant's tenants, to prove 
that reſtrictive clauſes from alienation were inſerted in all ot 
moſt of their leaſes, was not concluſive, as the leaſes without ſuch 
clauſes to thoſe tenants, might, pending this ſuit, have been 
exchanged for leaſes containing them. And this obſervation 
acquired the greater weight in the preſent caſe, becauſe it was 
in proof on the part of the reſpondent, that ſince the ſuit was in- 
ſtituted, application was made by the appellant to David Hu 
ter, one of his tenants (not under his influence) to make ſuch 
exchange, which was refuſed. And it was very remarkable, 
that the appellant had not ventured to prove and produce any 
of his leaſes containing ſuch reſtrictive clauſe ; as the dates of 
them muſt then have appeared. As therefore the reſpondent, 
from the time of the original agreement, had fully performet 
every ſtipulation and covenant on his part, and had been fo long 
and unjuſtly diſappointed of his leaſe, and forced into an e- 
pence to compel a performance of the agreement by the appel 
lant, greater than the value of the inheritance of the lands b 
be demiſed; it was hoped, that the appeal would be diſmiſſed 
with exemplary coſts. Ry 


Accordingly, after hearing counſel on this appeal, it was ol. 
DERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 2d 
the decree therein complained of, affirmed: And it was furthel 
ORDERED, that the appellant ſhould pay to the reſpondent th 
ſum of 100 J. for his colts, in reſpect of the ſaid appeal. < 
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The Right Honourable Charles Caven- 


diſh, Eſq; commonly called Lord Appellant. 
Charles Cavendiſh. 


vir James Lowther, Bart, = Reſpondent. 
6th of March, 1759. 


IR r Loot ber, Bart. deceaſed, being in his lifetime 
ſeiſed in fee ſimple of a large real eſtate in the county of 


Cunberland, and alſo poſſeſſed of large ſums in the public funds, 
and particularly of great quantities of South Sea ſtock, and South 
dea annuities, both old and new; and the reſpondent being alſo 
ſciſed in fee- ſimple of a conſiderable real eſtate in Cumberland; 
and Sir William Lowther, Bart. deceaſed, being ſeiſed of a eon- 
iderable real eſtate in the county of York ; Sir James was de- 
firous, that the reſpondent and Sir William ſhould make an 
exchange of their eſtates : And for this purpoſe, among others, 
he made particularCgeviſes in his laſt will, dated the 14th of 
September 1754. By which he gave and deviſed all his ma- 
nors, meſſuages, lands, tenements and hereditaments whatſoever, 
in the ſaid county of Cumberland (except ſome burgage houſes 
and land at Cockermouth, which he gave to Sir William Lowther 
and his heirs), to the uſes following, viz. to the uſe of Sir 
William Lowther for his life, with remainder to truſtees and 
their heirs, in truſt to preſerve the contingent remainders; re- 
mainder to the uſe of the firſt and other ſons of Sir William, 
ſeverally and ſucceſſively in tail male; remainder to the uſe 
of the reſpondent for his life; with remainder to truſtees 
and their heirs, in truſt to preſerve the contingent remainders; 
and after his deceaſe, to the uſe of the firſt, and all other the 
ons of the reſpondent, ſeverally and ſucceſſively in tail male; 
with divers remainders over: And the teſtator alſo gave to Sir 
Viliam Lowther, all his ſhips and ſhares of ſhips, and all horſes 
nd mares made uſe of about his collieries, or in the management 
of his landed eſtate in the ſaid county of Cumberland: He alſo 
daye to Sir PNilliam, in truſt, 10, ooo J. of his old South Sea an- 


mites of the ſecond ſubſcri ption, in order tor him thereout, or 
Vor. V. 5 1 


by 
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ſaid will, or which ſhould be given by him by any ſubſequeni 


give and deviſe 30,000 /. of my South Sea annuities, com- 
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by fale thercof, to pay and diſcharge the ſeveral legacies of 
1000 J. each, or of any leſs ſum, given by the teſtator in hi; 


will or codicil, to any perſon or perſons, or for any uſe what. 
ſoever : And he gave to the reſpondent an annuity or rent charge 
of 1000 J. charged upon his lands, collieries and hereditaments, 
in the manor of St. Bees, in the county of Cumberland, during 
his life, ſubject to be determined as therein after mentioned. 
And immediately after, follows this clauſe : 


And whereas I did not think it proper to divide my eſtate 
« in Cumberland, but rather to diſpoſe of it in the manner I haue 
done, as it is an eſtate that requires great application and care 
in thoſe that are to have the management of it, I think it 
„would be right for Sir William Lowther aforeſaid, to have 
all the eſtates which the ſaid Sir ames Lowther (meaning the 
„ reſpondent) has in Cumberland, and that the ſaid Sir fame 
* Lowther ſhould have all the eſtates which the ſaid Sir Millan 
« Lowther has in Yorkſhire; it is my will, and I do hereby 


© monly called New South Sea annuities of the ſecond ſubſcrip-| 95 
*« tion, to the ſaid Sir James Lowther, Sir William Lowther, and 8 
« Robert Harper of Lincoln's-Inn, in the county of Middlſes, ® 
„ Eſq; in truſt for the ſaid Sir fames Lowther, to have and te- bel 

* ceive all the dividends growing due thereon, until ſuch time ye 
ce as the ſaid Sir Villiam Lowther ſhall, by abſolute and effectul 00 
% conveyances in the law, make over and veſt in the ſaid vir * 
cc James Lowther and his heirs, all the lands, tenements and et 
« hereditaments, which he the ſaid Sir William Lowther | * 
„ owner of, or has a right at preſent to be poſſeſſed of, at Maſte, 
or within twenty miles thereof, in the county of York; he ( 
the ſaid Sir James Lowther conveying alſo, by good and el. 505 
« fectual deeds and aſſurances in the law, to the ſaid Sir Millan Ly 

« Lot ber and his heirs for ever, all the rents, lands, tenements the 
and hereditaments, which he is at preſent owner of, or b Bo 


right or title to have, in the county of Cumberland; he tt 
« ſaid Sir James Lowther releaſing alſo to the ſaid Sir Win 
« T,owther, all his right and title to the annuity or rent charge 
< herein before given him, of 1000 J. for his life, charged up 
and made payable to him out of my eſtate, in the mano , 


St. Bees: And it is my will, and I do hereby 2 ＋ 1 
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« girect, that in caſe, by the neglect or refuſal of either 


Jof them the ſaid Sir William Lowther, or Sir James 
« ,,other, what I have here recommended and directed is 
«not made good and compleated within fix months after 
« the ſaid Sir James Lowther comes to be of the age of 
« twenty one years, ſuch one of them two, by whoſe neglect. 


« r refuſal it ſhall appear not to have been compleated, ſhall 
« not, after that time, have any ſhare of the ſaid 30,000 J. of 


« the New South Sea annuities of the ſecond ſubſcription, but 
« the whole of the ſaid 30,000/. New South Sea annuities, ſhall 
belong to, and be the ſole property of ſuch one of them two, 


ho was willing and ready to have compleated and made ef- 
« fetual, what I have before recommended to be done by 
« them. And further it is my will, that in caſe what I have 
herein before recommended is made good and compleated by 
« the faid Sir William Lowther, and Sir James Lowther, the 
« ſaid 40,000 J. New South Sea annuities ſhall be equally divid- 
ved between them, each of them ſhall have 15000 J. of it.” 


And the teſtator gave to the reſpondent, all his capital ſtock 
in the South Sea company called South Sea ſtock, alſo all his 
Sth Sea annuities, as well thoſe called Oli South Sea annuities, 
35 thoſe called New South Sea annuities, all both of the firſt 
nd ſecond ſubſcription, except ſuch of them as he had therein 
before given away: And he gave all his goods, chattels, and 


perſonal eſtate whatſoever (which was not thereby otherwiſe. 


liſpoſed of, or directed to be applied), to the ſaid Sir William 
Liwther, whom he made reſiduary legatee, after payment of his 


lebts, legacies and funeral expences, and alſo made and appointed 


him ſole executor of his will. 


On the 2d of Fanuary, 1755, the teſtator died, without re- 


roking or altering his will, and ſoon afterwards Sir William 
Lywther duly proved the ſame, and undertook the execution 
thereof ; and by virtue of the will, he entered upon and took 
took poſſeſſion of all the late Sir James Lowther's eſtates in 


the county of Cumberland, thereby deviſed to him, and continued 


o enjoy the ſame until the 1 5th of April, 1756, when he died 
unmarried and without iſſue; having, before his death, made 
and executed his will, dated the 7th of April 1755 (which was 
out three months after the death of Sir James Lowther ) 


*tereby, among other his real eſtates, he deviſed the ſaid manor 


of 


of Maſke in Cleveland, in the county of York, and all other his 


and others, praying that the appellant might transfer, for the 


intereſt and dividends thereof as ſhould appear to be due, to the 
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eſtate in the ſaid county (beingothe fame eſtate which he was 
directed or defired, by the will of Sir James Lowther, to convey 
to the reſpondent and his heirs, in exchange for the reſpondent; 
eſtate in the county of Cumberland), to the uſe of hie firſt aud 
other ſons, if he ſhould leave any, ſucceſſively in tail male; 1 
in default of ſuch ifſue, to the uſe of Edward Wilſon, Georg, 
Wilſon, Thomas Wilſon and Daniel Wilſon, equally as tenants in 
common, in tail male; with croſs remainders amongſt them 
with remainder to the right heirs of Sir William Lowther fo 
ever: And Sir William did, by his will, give all the reſt ar 
reſidue of his perſonal eſtate and effects, after payment of his 
debts, legacies and funeral expences, to the appellant, and ap- 
pointed him ſole executor thereof: And the appellant, after his 
death, proved the will, and alſo procured letters of adminiſtn. 
tion, with the will of the late Sir James Lowther annexed, 
to be granted to him by the prerogative court of Canterbury, 


The exchange of eſtates recommended by Sir James Lowther' 
will never was compleated, and having by Sir William's death 
become impoſſible, the reſpondent was adviſed, that upon 
Sir William Lowther's death, he was abſolutely entitled to the 
30,000/. New South Sea annuities, given to encourage ſuch 
exchange, together with all the dividends or intereſt which had 
been received for the ſame, or had grown due thereon, ſince 
the death of Sir James Lowther, the teſtator ; in regard, that 
the not making of ſuch exchange, was not owing to the negledt 
or refuſal of the reſpondent: And thereupon, in Hilary term 
1757, the reſpondent by his next friend (being then an infant) 
exhibited his bill in the court of Chancery, againſt the appellant 


uſe of the reſpondent, all the South Sea ſtock, and South Seo 
annuities, both new and old, (except the ſum of 10,000/. in 
Old South Sea annuities, bequeathed to Sir William Lowther 3 
aforeſaid,) which the late Sir James Lowther was poſſeſſed of, 
or entitled to, at the time of his death, and might pay all ſuch 


reſpondent or for his uſe. 


To this bill the appellant put in his anſwer, and thereby ſet 


forth, that he had paid, to or for the uſe of the reſpondent, ; 
! FU 
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he intereſt of the ſaid South Sea ſtock and South Sea annuities, 
(except the intereſt of the ſaid 10,000 /. Old South Sea annuities, 
and the intereſt of the ſaid 30, oo J. New South Sea annuities) 
which had become due, down to old Lady Day 1757.; and he 
ſubmitted to transfer all the South Sea ſtock and South Sea an- 
nuities, which the late Sir James Lowther was poſſeſſed of or 
entitled to, at the time of his death (except 10, ooo /. part of the 
id 0/d South Sea annuities, and the ſaid 30, ooo J. part of the 
vid New South Sea annuities) unto the reſpondent, and pay him 
the intereſt and dividends thereof, if any ſhould remain unpaid, 
when he ſhould attain his age of 21, vor unto ſuch other perſon 
5 the Court ſhould dire&, before he ſhould attain that age, being 
indemnified. But as to the ſaid 30, ooo 1. part of the ſaid New 
Futh Sea annuities, given in ſuch manner, and for ſuch pur- 
poſes, as in the will of the late Sir James Lowther is mentioned, 
the appellant infiſted, that as Sir William Lowther died before the 
reſpondent attained his age of 21, the whole of the ſaid 30,000 f. 
New South Sea annuities, did, on the death of Sir William, by 
virtue of the wills of Sir James and Sir William Lowther, abſo- 
lutely veſt in the appellant, as part of the re/duum of Sir Fames 
Loutber's perſonal eſtate, and to which he became entitled as 
executor of Sir William Lowther. And the appellant admitted, 
that dir William did, by his will, deviſe his real eſtate at Maſe, in 
the county of York, to the ſaid Edward Wilſon, George Wilſon, 
Thomas Wilſon and Daniel Wilſon, .in manner before mentioned; 
nd that they were living at his death, and were in poſſeſſion of 
all the ſaid eſtate; but the appellant ſaid, that he was adviſed it 
could not be reaſonably inferred from thence, that Sir William 
Loutber did not intend to have exchange d the eſtates directed 
by dir James Lowther's will to be exchanged, for the eſtate of 
the reſpondent in the county of Cumberland. | 


The cauſe came on to be heard before the Right Honourable 
dir Robert Henley Lord Keeper of the Great Seal, on the 7th of 
April, and the 5th, 6th, and 27th of May 1758 ; on the laſt 
of which days, his Lordſhip was, inter alia, pleaſed to declare, 
that the reſpondent Sir James Lowther was entitled to the ſaid 
39,0001. South Sea annuities; and did order and decree, that 
tte appellant, as the repreſentative of Sir William and Sir Fames 
Lonether deceaſed, ſhould transfer the ſame to the reſpondent, or 
ay other perſon authoriſed by him to accept thereof, for his 
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legatee takes every thing under ſuch bequeſt, which is not other. 


apart this ſum of 30,000 J. to invite and bring about an exchange 
of the two eſtates, and for no other purpoſe ; and with that en 
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ſole benefit and advantage; and that the appellant ſhould come 


to an account before the Maſter, for the intereſt of the (aid 
South Sea annuities received by him, or by any other perſon h 
his order, or for his uſe; and the appellant was directed to pay 
what ſhould be coming on the balance of ſuch account to the 
reſpondent, 


From this decree, ſo far as it related to the 30,0001. Ny 
South Sea annuities, and the intereſt thereof, Lord Charles Ca. 
vendiſh appealed ; and on his behalf it was argued, that where 
a teſtator deviſes the reſidue of his perſonal eſtate, the reſiduaty 


wiſe effectually diſpoſed of by the will; and this, not only a 95 
to all parts of the perſonal eſtate, of which there is not any Wa 


original expreſs bequeſt ; but alſo as to all ſuch particular leg. i © 
cies, as are either void originally, or afterwards become ſo, ot 30 
which lapſe by the death of the legatee, or by any other acci- 8 
dent do not take place. The general rule being, that all legacie Il 
ſo failing, ſhall accrue to and become part of the re/iquum, for wi 
the benefit of the reſiduary legatee, by force merely of the rel. fo 
duary clauſe, without any farther declaration of the teſtator' il 
intention that it ſhall be ſo; and this in many caſes, where fal 
from circumſtances it might be conjectured, that if the teſtator W. 


had foreſeen or attended to the particular caſe which afterwards 
happens, he would have ordered it otherwiſe. That the pre- 
ſent caſe, was a caſe omitted and not provided for; and dt 
William Lowther claimed as reſiduary legatee. The teſtator kt 


he diſpoſed of it in the caſes of an exchange actually made, ge- 
glected, or refuſed, and in no other caſe. But an event haun 
happened which the teſtator did not foreſee, namely, the ui. 
timely death of one of the parties; the act of God, neither e 
the parties being in fault, had rendered the exchange impol- 
ſible: As therefore, the teſtator had not declared what (hould 
be done with this ſum of zo, ooo J. in the event which had hap 
pened ; the reſiduary legatee, by the general rule, had a rigi 
to it as part of the reſidue. The only view and motive of thus 
deviſe, as expreſſed in the preamble of it, was to draw all ths 
Cumberland eſtate together into. the hands of Sir William Lis 


tber. To this end the 30,000/, was depoſited in the hands 
truſtee! 
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tingent veſting of the whole, to one or both, as the exchange 
ſhould afterwards be accompliſhed, or defeated. And as this 
was the only purpoſe declared, and theſe the only events on 
which the legacy was to veſt, the gift was inſeparably connected 
with the actual exchange, or the actual refuſal; and no court of 
juſtice could take a liberty of conjecturing how the teſtator 
would have given this ſum, in the event which has happened, 
when it was manifeſt he never ſuppoſed that the event would 


happen ? 


But to this it is objected, I. That the deviſe of the zo, ooo J. 
$,uth Sea annunities was to the reſpondent, until the exchange 
was made or refuſed, or neglected to be made : That until that 
went happened, the reſpondent had as great an intereſt in the 
40,000. as if no condition had been annexed to it; and that 
went never happening, the limited legacy became abſolute. 
II. That this legacy was a bounty on the ſide of the reſpondent, 
whereas it was given to Sir William coercendi cauſa ; and there- 
fore he muſt ſhew ſomething meritorious to deſerve the gift. 
III. That if the legacy was at an end and muſt fall, it ſhould 
fall into the fund of the South Sea annuities, out of which it 


was taken ; and which for this purpoſe, muſt be conſidered as a 
ſpecific reſidue. 


As to the firſt objection, it was ſaid to ariſe, from not con- 
ldering the clauſe in queſtion in its full extent; and confounded 
the general intention of the whole deviſe, by expounding it ac- 
cording to the letter only of one part of it. If indeed the divi- 
dends and produce of this ſum had been given ſingly to the re- 
pondent, till Sir William had made the conveyance, and the de- 
viſe had ſtopped there, the inference would have been clear ; 
but when the clauſe proceeds to make the future veſting as con- 
ditional upon the reſpondent as upon Sir William, it ſeemed a 


the reſpondent, defeazible only by the performance of the con- 
dition on the part of Sir William, at the ſame time that the re- 
ſpondent himſelf could not take it, without performing the like 
condition on his part. But to make this more clear, it was ap- 
prehended, that if, at the time of perſormance, the reſpondent 
had been willing, and Sir William had refuſed to perform the 

8 : condition, 


truſtees, where the ſame was to remain, ſubject to a future con- 


contradiction to ſay, that the whole was given immediately to 
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—A— Condition, the reſpondent would then have acquired his firſt title 
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to the 3o, ooo J. and muſt have claimed it as well by virtue of 
his own compliance with the terms of the deviſe, as of Sir n 
liam's refuſal ; which ſhewed, that the reſpondent muſt hate 
done ſomething to entitle himſelf, as well as Sir William, Ty 
go one ſtep further : If both had neglected during the fix months, 
neither could have claimed the legacy, as being equally culpable; 
and yet, if the reſpondent's firſt intereſt could be no otheryiſ: 
defeated, than by an actual exchange or tender from Sir Millan, 
the reſpondent would in this caſe be entitled to the whole, not. 
withſtanding he had forfeited his ſhare by his own wilful neple, 
All this tended to ſhew, that the gift of the profits until, &. 
could not be conſidered as a gift of the capital; but was only 
temporary diſpoſition of the produce, to wait upon the deviſe of 
the capital, and to ſubſiſt no longer than while that remained 
in ſuſpence. And indeed the teſtator conſidered both parties, 
during that interval, as entitled to a ſhare of the capital ; for he 
ſays, that if either ſhall negle& or refuſe, he ſhall not after that 
time, have any ſhare of the 30, ooo; which was in effect ſaying, 
that before that time, each was equally entitled to his reſpectiie 


ſhare. 


To the ſecond. objection it was anſwered, that the legacy 
throughout, was a legacy both of bounty and coercion. It waa 
legacy of coercion, ſo far as it compelled the exchange: It was 
legacy of bounty, ſo far as jt gave each of them a valuable conſiders- 
tion for making the exchange; and indeed ought to be conſider- 
ed rather as a price offered, than a meer gift: And the only 
difference between the two legatees lay in this, that as Sir V- 
liam's eſtate in Yorkſhire was conſiderably larger than the reſpon- 
dent's in Cumberland, the latter had a better intereſt given him 
as a conſideration for his eſtate, than the former: But ſtill the 
legacy was equally coercive on both, and equally bountiful to 


both. 


And as to the laſt objection, it was ſaid, that this notion of: 
ſpecific refidue ought to be clearly made out by plain words, 
where the general reſidue was given; becauſe, as it is the pro- 
perty of a reſidue to draw into itſelf all the perſonal eſtate un- 
diſpoſed of, it was unnatural to imagine, that a teſtator ſhould 


appoint two funds of this kind to interfere with each other. [f 
therefor 
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therefore a teſtator had any ſuch intention, he would not only 
J{cribe the particular reſidue by that name, and declare ſuch 
to be his intention; but would likewiſe except this reſidue out 
of the deviſe of the general reſidue ; neither of which was done 
in the preſent will. On the contrary, the legacy of the South 
$4 annuities to the refpondent, was ſpecific throughout; and 
where the teſtator gave all his South Sea annuities, except ſuch of 
them as he had before given away, it was the ſame as if he had 
excepted by name, the two ſums of 10, ooo J. and 30,000 J. be- 
fore bequeathed, Theſe two ſums being therefore once totally 
ſeparated from that fund, could never return back to it; but if 
they happened to drop by any ſubſequent event, mult fall into 
the general reſidue, which was conſtituted to receive all omiſ- 
ions of every kind and nature; and this appeared from the ex- 
tenſive words of the reſiduary clauſe itſelf. 


On the other fide it was contended, that the 30, ooo. annuities 
were deviſed in truſt for the reſpondent, until Sir William Low- 
ther ſhould convey his eftate in Torkſbire to the reſpondent and 
his heirs, in exchange for his eſtate in Cumberland, or ſhould 
have refuſed or neglected it, within fix months after the reſpon- 
dent attained his age of 21, at which time the exchange was 
intended to take effect; and as that exchange had not been made, 
and was now become impoſſible, without any default of the re- 
pondent, his right in the annuities was abſolute, 


But to this it is ſaid by the appellant, that the annuities in 
queſtion were given to truſtees, to be divided for the mutual 
benefit of Sir William Lowther and the reſpondent, as ſoon as 
the exchange ſhould be made. If the deviſees complied, the 
truſtees were directed to divide the legacy. If either of them 
lad refuſed, or failed to perform what the teſtator had recom- 
mended, after the time elapſed when his will required it to be 
done, the deviſee who diſobeyed was to forfeit his ſhare, and 
the deviſee who was willing, would have been entitled to the 
whole. But the preſent caſe was the event of one of them dy- 
ng before that period arrived, at which the exchange was 
intended by the teſtator. Sir William Lowther the deceaſed de- 
"ice, could not incur the penalty, becauſe he could not be ſup- 
poſed guilty of any neglect or refuſal. Neither could Sir James 
Claim any ſuperior merit, becauſe the time of election not being 

Vol. V. | "Þ a8 5 ; come, 
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to the principal of the annuities in queſtion, by virtue of thc 
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come, the opportunity never offered of ſhewing his obedience to 
the teſtator's will. And therefore the caſe which had happen. 
ed, not having been in view of the teſtator, muſt be conſidered 
as a caſe omitted; and by conſequence, the legacy was ug. 
diſpoſed of, and ought to fall into the reſidue of, the perſons 
eſtate. 2 26% „ T9M0G035t 214 07 22881 
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To this it was anſwered, that there would be great weight in 
this reaſoning, if neither of the legatees had been entitled to 
take any benefit whatſoever from the deviſe, till after the ex. 
change was compleated or if it had not been directed to be {. 
vered from the reſidue of the teſtator's eſtate, till that event, 
But the teſtator deviſed the South Sea annuities in queſtion, as an 
immediate legacy, to truſtees for the reſpondent; and- all divi. 
dends growing due were given to him in the mean time. This 
manner of deviſing a perſonal legacy, placed out upon perſonal 
ſecurity, amounted as much to a deviſe of the principal money, 
or fund itſelf, as the deviſe of the rents and profits of a real eſtate 
is a deviſe of the land itſelf. The deviſe had therefore two differ- 
ent aſpects, in reſpect to two deviſees. As to the reſpondent, it 
was in every light a legacy of bounty, given immediately for his 
benefit, defeazible as to the whole of it, by his own neglect or 
refuſal; and as to one moiety, by Sir Yi/ham's conveyance of 
his Yorkſhire eſtate, which tended, in the view of the teſtator, 
more to the reſpondent's benefit. And it was immaterial by the 
rule of law, whether the condition was not performed by thc 
refuſal of Sir Villiam Lowther, or became impoſſible by event; 
becauſe, in either caſe, the legacy to the reſpondent was abſo- 
lute. As to Sir William it was not, properly ſpeaking, a legac 
of bounty, but of recompence, to induce him to make the et- 
change, and given, as the Roman law expreſſes it, Særedis cher. 
cendi cauſd, quo magis aliquid Jaciat. ' Juſt. Inſt. Lib. II. Tit. 20. 
de legatis. So that as to him, the exchange was a condition pre- 
cedent to veſt an intereſt, and till ſuch time as the condition 
was performed, he was entitled to nothing ; and from that time 
only, he would have been entitled to a moicty of the South 5 
annuities, which the teſtator in that event deviſed to him. But 
ſuppoſing the event which had happened, to be a caſe omitted, 
in which neither the appellant or reſpondent could be entitle 
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clauſe relative to the exchange; yet it could not be 1 5 
| tom 
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from the will, that they ought to fall into the reſiduum of the 
perſonal eſtate deviſed to Sir William Louther. The teſtator 
plainly ſevered all his South Sea ſtock and South Sea annuities 
om the groſs fund of that reſduum, and deviſed them to the 
reſpondent ; with an exception only of ſuch as he had therem 
before given away. But in the event which had happened, if it 
was to be conſidered as a caſe omitted, in which the deviſe by 
way of truſt to compel an exchange of lands between the two 
leviſees, could not take effect in any manner; or if the reſpond- 
nt's right to the dividends, was to be conſidered by force of the 
dauſe relative to the exchange, only as an interim right, whilſt 
that exchange was poſſible and in ſuſpence, and which ceaſed 
{rom the moment it became impoſhble ; ſtill it was ſubmitted, 


that the reſpondent would be entitled; to theſe annuities, by 


victue of the general deviſe of all the teſtator's South Sea annui- 
ties; becauſe, on this ſuppoſition, they could not be conſidered 
5 given away, or diſpoſed of; and conſequently, according to 
the teſtator s meaning, not excepted out of that general deviſe. 


After hearing counſel on the appeal, it was ORDERED and Decarx 


aDJUDGED, that the ſame ſhould be diſmiſſed ; and the decree 
therein complained of, affirmed. 


e irs e ono a gn, 


The Mayor, Sheriffs, Burgeſſes and Com- 
monalty of the Town of Drogheda in Reſpondents. 


Ireland, and others, - 


roth May, 1759. 


by the name of the Mayor, Sheriffs, Burgeſſes and Com- 
nons of the town and county of the town of Drogheda, and as 
luch, uſed and enjoyed ſeveral liberties, franchiſes, privileges 
nd immunities, and had lands belonging to them as a corporate 


body, which were originally granted to the corporation by let- 
lers patent from the Crown. h 


Jobn 


| Webs town of Drogheda is an ancient town, incorporated 


affirmed. 
Jour. vol. 29. 


p. 436. 


Caſe 30. 
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Jobn Stoker and ſeveral other members of the Corporation 
being ſeiſed in fee of the lands aftermentioned in truſt, 20d 
having full power to demiſe the ſame for the uſe of the corpo. 
ration, did by indenture of leaſe dated the 27th of Decemter, 
1678, demiſe to Chriftopher Pippard Fitz-George, his execy. 


tors, adminiſtrators and afligns, all that the houſe or hoſpital 


of St. James, without St. Fames's Gate of Drogheda, with all 
the meſſuages, houſes, windmill, lands, tenements, hereditz. 
ments and appurtenances thereunto belonging; to hold from 
Eafter day then next, for the term of 61 years, at the year 
rent of 8 J. 105. payable to the truſtees, to ſuch uſes as they 
then ſtood ſeiſed of the premiſes. With a covenant from Pj. 
pard, to repair, maintain and keep the manſion houſe, windmill 


and all other edifices upon the premiſes ſtaunch and tenant. 


able, and to leave the ſame ſo at the end of the term. And by 
virtue of this demiſe, the leſſee entered, and was poſſeſſed of the 
premiſes. | 


Among other undue proſecutions againſt corporations in Fre. 
land, in the reign of King James II. for depriving them of thei 


ancient liberties and franchiſes, an information in the nature of 


a quo warranto, was, in Hilary Term 1686, brought in the 
Court of Exchequer there, by the then Attorney General, again 
the Mayor, Sheriffs, Burgeſſes and Commons of the ſaid town af 
Drogheda, to ſhew by what warrant they claimed to have, ul 
and enjoy the liberties, privileges and franchiſes of a corporate 


body; and a writ of ſcire facias iſſued, to appear in fifteen days 


of Eaſter, to ſhew cauſe againſt this information: Which wii 
being ſerved on them, they did not appear, but made default; 
and rules having been given for them to appear and plead, 
that judgment ſhould be for his Majeſty, a writ was, in Eon 
Term 1687, granted by the Court, to ſeize the ſaid liberties, 
privileges and franchiſes, into the hands of his Majeſty. 


The corporation being thus ſtripped of their franchiſes, which 
was done with a view to put the power and property there- 
of into the hands of Papiſts; King James II. on the 5th of 
November, in the third year of his reign, granted a new chat 
ter to the ſaid corporation; whereby, after reciting the ſaid juch. 
ment, he willed, ordained and confirmed, that the tow" * 


Drogheda, and lands within the ſame, and the liberties = 
0 
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hould be one entire town and borough of itſelf, and that the 
limits thereof ſhould extend as far as its bounds of ancient times —— 
id, and be a diſtinct county: And he alſo willed, granted, con- 
armed and ordained, that within the ſaid town, there ſhould be 
one body corporate and politic, by the name of Mayor, Sheriffs, 
Burgefles and Commons of the town of Drogheda; and that 
they and their ſucceſſors for ever ſhould be, by virtue of the ſaid 
charter, one new body corporate and politic, unum novum corpus 
corporatum, by the ſaid name to go in ſuccefſion, with power 
o take, acquire and poſſeſs lands, and to grant, demiſe and aſſign 
the fame ; to ſue and be ſued; to have a common ſeal, a com- 
mon council; and to make by-laws: And he likewiſe granted, 
confirmed, conſtituted and ordained, that within the ſaid town 
there ſhould be for the future, one mayor, two ſheriffs, 24 al- 
dermen, and 32 burgeſſes, to be elected out of the beſt and molt 
diſcreet aldermen, burgeſſes and commons of the ſaid town: 
And by this charter, he aſſigned, nominated, conſtituted and 
made certain perſons, therein ſeverally mentioned by name, to be 
the immediate mayor and ſheriffs of the ſaid town, till the feaſt 
of Michaelmas then next enſuing; and certain other perſons by 
name, to be aldermen and burgeſſes of the ſaid town, during their 
relpetive lives and good behaviour: And granted ſeveral other 


powers and privileges, uſual in original charters of incorpora- 
tion, | 


The perſons named in this charter as conſtituent members of 
the new corporation, were moſtly Papiſts ; who, acting under the 
charter, excluded all the Proteſtant members from voting in 
their aſſemblies ; and they aſſumed to themſelves a power of 
leaſing for terms of years, ſeveral houſes, lands and tenements 
which belonged to the old corporation, to perſons who were all 
or moſt of them Papiſts. And amongſt thele leaſes, they granted 
to the ſaid Chriſtopher Pippard Fitz-George, a reverſionary leaſe, 
Cate the 3d of Seprember 1688, of the premiſes compriſed in 
ns former leaſe; to hold for the term of 61 years, from and 
nmediately after the expiration of the ſaid former term, of 


ich there were then 52 years unexpired, at the ſame yearly 
ent of 8 J. 105, 
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2 confuſed and miſerable ſtate of N occaſioned by 
he ſeizures, became, ſoon after the revolution, an ob- 
he ject 


362 
— je of legiſlative attention; and accordingly, by an act paſſed in 


1759. 


abſolutely void. 
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England, 1 William and Mary, ſef. 2. c. 9. for the better ſecu- 
rity and relief of their Majeſties Proteſtant ſubjects of Ireland, 
all cities, boroughs, towns and bodies corporate, within the 
kingdom of Ireland, were declared and enacted to be reſtored to 
the ſame ſtate and condition, to all intents and purpoſes what. 
ever, which they were in upon the 24th of June 168 3 3 any pro. 
ceedings againſt them by guo warranto, ſcire facias, or informa. 
tion in the nature of a quo warrants, judgments, ſeizures, ot 
executions thereon, or any new charter, or any ſurrender, or other 
act or acts, ſince that time, to the contrary notwithſtanding ; all 
which were thereby declared to be null and void, to all intent, 
conſtructions and purpoſes whatſoever. | 


By this act, the ſaid judgment of ſeizure, the new charter 
and the ſaid reverſionary leaſe, as an act done under the ney 
charter, and by the new officers thereby appointed, became 


Pippard the leſſee enjoyed the premiſes under the firſt leit 
till his death, which happened in November 1732, when Georg 
Pippard, as his eldeſt ſon and perſonal repreſentative, became 
entitled, and accordingly held the ſame till his death, in S- 
tember 1736; and then the preſent appellant, as the ſecond 6vi 
and perſonal repreſentative of Chriftopher, the original leſſee, en- 
joyed for the reſidue of the term, and paid the reſerved rent t 


the corporation. 


The term expiring in 1740, poſſeſſion was demanded for the 
uſe of the corporation; but the appellant refuſed to deliver i 
the premiſes, inſiſting, that the reverſionary leaſe was 4 good 
title for 61 years longer. 


Whereupon the corporation, together with the other reſpot- 
dents, who were the coheirs at law of the ſurviving truſtee 200 
leffor in the original leaſe, in Hilary Term 1740, exhibited tht! 
bill in the Court of Chancery in Ireland, againſt the appellant 
praying, that he might be compelled to deliver up the premiſes 
the corporation, and rebuild the windmill which he had pull 
down, put the manſion houſe in repair, and account for do 


full value of the premiſes fince the expiration of the leaſe. 
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To this bill the appellant put in an anſwer, inſiſting, that upon —— 
the expiration of the firſt leaſe, the laſt leaſe became a good 1759: 
and ſubſiſting term in the premiſes. — 


The appellant alſo filed a croſs bill againſt the corporation, 
ſtting forth the reverſionary leaſe, and that under the faith of 
is being good and valid, he had made ſeveral improvements 
on the premiſes, by erecting a houſe and outbuildings thereon, 
and walling in a garden, He alſo charged, that the corpora- 
tion had the counterpart of this leaſe in their cuſtody ; but, 
to depriye the appellant of the benefit of it, they bad not fo 
admitted in their original bill. That the leaſe was duly exe- 
cuted by the corporation, under their common ſeal,” and en- 
tered in their books, That there were alſo ſeveral entries in 
thoſe books, relating to the conſideration of that leaſe, and to 
ſervices done for the corporation by the appellant's father and 
grandfather. That the corporation had not ſet forth when they 
were firſt incorporated, nor what right or title they. had to the 
premiſes at the time of filing their bill. That they were about 
to disfranchiſe ſome of their members, to make them good 
witneſſes in the cauſe z but under a ſecret agreement to reſtore 
them, when the cauſe ſhould be ended: And therefore the 
bill prayed a diſcovery of theſe matters; that the appellant might 
have the benefit of the corporation's anſwer, at the hearing of 
the original cauſe ; and that both cauſes might come on together. 


The corporation, by their anſwer to this bill, admitted the 
reverſionary leaſe of the zd of September 1688, to the appel- 
lant's father; but ſaid they did not believe, that either he 
or the appellant's brother, looked upon ſuch reverſionary leaſe 
to be good; but were, on the contrary, fully appriſed of its in- 
validity, not only on account of the act of parliament before 
ſtated, but from a judicial determination in a cauſe, where a 
ſimilar reverſionary leaſe was diſputed, and in which the ap- 
pellant's father gave evidence: They inſiſted that the leaſe was 
void, as being made by perſons claiming under an illegal 
Charter, forced upon the corporation without their conſent, to 
Put their property in the hands of Papiſts, who, by virtue of 
and under ſuch new charter, aſſumed the power and poſſeſſions 
of the old corporation. They alſo inſiſted, that if there was 
47 Corporate body legally ſubſiſting at the time of making | 


this 
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this reverſionary leaſe, it was the body erected by former char. 


_ conſtituting a new corporation, and not a charter of confirm. 


firmatory charter of the 22d of March, 1oth Vn. III. 


and alſo ſeveral improvements on the premiſes by his father 


Charters, and other proceedings before ſtated. 


-caſe ſhould be drawn up and agreed to by both parties, upon 
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ters; but that the mayor and other officers, who then acted a; | 
corporate body, were created by and acted under the new char. 
ter, and not by or under any former charter: That the ney 
charter manifeſtly appeared upon the face of it, to be a Charter 


tion; nor was the legal corporate body, which ſubſiſted he. 
fore or at the time of this new charter, confirmed or ez. 
bliſhed thereby, with the addition of any new privileges, They 
faid, that the incorporation of the town was very ancient, 
but they could not tell when it firſt took place: That they ha 
ſeveral charters, particularly, one in the ſecond year of Henry 
V. another of the 18th of December 7 James I. which was 1 
confirmatory charter of their ancient privileges, and another con. 


Both cauſes being at iſſue, ſeveral witneſſes were examined 
on both ſides in the original cauſe, The appellant proved 
many ſervices rendered to the Proteſtant intereſt in Ireland, by 
his grandfather George Pippard, during the rebellion of 1641, 


and brother, upon the faith of the new leaſe, to the amount of 
5007. and upwards. And the reſpondents proved the ſevetal 


On the 2gth of July, 1749, both cauſes were heard by the 
Lord Chancellor; when his Lordſhip ordered, that a ſtate of a 


the ſeveral pleadings, proofs and evidences in the cauſes ; and, 
if they could not agree, upon the caſe, that the ſame ſhould be 
ſtated by one of the maſters of the court; and that the cal, 
ſo ſtated, ſhould be ſent to the court of King's Bench in Ireland, 
in order to have the opinion of that court, whether the leale 
of the 3d of September, 1688, from the corporation of Drogheis 
to Chriſtopher Pippard deceated, was a valid leaſe or not. 


A caſe was accordingly prepared, . ſtating the ſeveral material 
facts already ſtated, and was ſeveral times argued by counſel; 
and on the gth of May, 1755, the court gave their opinion ® 
follows: “We have heard the counſel for the parties in this 


« cauſe, and are of opinion, that the leaſe. bearing date wy 
I ; | 6 da) 
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« day of September 1688, in the within caſe mentioned, and 
« made by the corporation of Drogheda to Chriſtopher Pippard, 
«is valid and good. Sir George Caulfield, Michael Ward, Ar- 
« thur Blenerbaſſet. 


Upon this certificate, the cauſe came on again to be heard 
before the Chancellor, on the 22d of November 17 57, who not 
being ſatisfied with the opinion of the court of King's Bench, 
lirected the caſe to be argued before himſelf ; and after ſeveral 
(ys argument, and time taken to conſider, his Lordſhip, on 
the 3d of February 1758; was pleaſed to declare, that the re- 
ſpondents were entitled to, and ſhould be put into the poſſeſ- 
fon of the lands and premiſes in the pleadings mentioned; and 
referred it to the maſter to take an account in the original cauſe, 
of what the appellant made, or, without wilful default, might 
have made of the ſaid lands and premiſes, ſince the determina- 
tion of the firſt leaſe ; and alſo an account of the valuable and 
laſing improvements by him made upon the premiſes : Re- 
ſerved further directions, until after the maſter's report; and 


ordered the croſs bill to be diſmiſſed, with coſts. 


The appellant conceiving this decree to be erroneous, ap- 
pealed from it; inſiſting, that the reverſionary leaſe was, in its 
creation, agreeable to the ſtrict rules of law; the judgment ob- 
laned upon the guo wwarranto againſt the ancient corporation, 
being a judgment of ſeizure and ouſter of their liberties and 
Iranchiſes ; and the corporation being by ſuch judgment diveſted 
of all their powers and liberties, .could exiſt no longer. That the 
new corporation was legally created by the new charter, and 
Conſequently, all acts done by them were valid. For the perſons 
appointed under the new charter were a corporate body, and 
emini pro tempore, and had a right to make leaſes. That the 
aſe in queſtion was made without fraud or impoſition, and for 
Valuable conſideration, the covenants and annual reſerved rent 
being alone ſufficient, even if no fine had been paid, and at the 
Id accuſtomed rent; and it was made by a corporation, which 
vas then a good corporation in law as well as in fact, and ab- 
flute owners of the reverſion at the time when it was granted. 
he revenue of the corporation was not hurt by it, the fine at 
be time it was paid, with the ſubſequent intereit accrued dur- 
's a ſpace of 50 years and upwards, being equivalent to the 
Vol. V. 5 A fine 


465 
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—— fine paid upon the original leaſe, That the ſtatute of jy, 1 


1759. 
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Mary had nothing in contemplation; but to repair and retvied 
the arbitrary acts of the late King James II. to avoid the ino: 
tions introduced by him, and to reſtore the political conſtitu 


r 


validity of the leaſe in queſtion, had been ſolemnly determine 
by the opinion of a court of law, which was of the preate 
weight in a mere legal queſtion, and therefore the bill of th 
corporation ought to have been diſmiſſed; and as to the cr 
| bill, it being merely a bill for diſcovery of evidence, and nc 
for relief, as appeared from the whole ſcope of it; whaten 
| iregularity there might be in bringing it on to a hearing, t 
court of Chancery could not raiſe or aſſume a juriſdiction fro 
a bill thus circumſtanced, in a matter which was confeſſed)! 
legal cognizance. Belides, 'the behaviour bf the corporation 
ſuppreſſing the leaſe of 1688, and then queſtioning its very ex 
ence, tho' at the ſame time regularly entered in their own books 
and the practice of the court below, in not receiving any deed 
thou gh of ever ſo ancient a date, without proof, created thent 
ceſſity for the croſs bill, in point of diſcovery. That the a 
count of improvements ought not to have been teſtrained to th 
made by the appellant only, but ſhould have been extended 
all improvements generally; and particularly to thoſe made! | 
his father and brother, who both died but a ſhort time before! | 
expiration of the firſt leaſe, agreeably to the ptoofs in the cant 


and the rather, as no improvements could” be allowed unde 
. Wiles 
2 , 
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decree, but ſuch as fell within the deſcription of laſting and 


valuable improvements, of which the corporation would have 


the benefit. And therefore it was hoped, that the decree 
would be reverſed, and the original bill diſmiſſed with coſts. 


On the part of the reſpondents it was contended, that the 
caſe made by the conſent of all parties for the opinion of the 
court of King's Bench, reduced the queſtion to this fin gle point, 
viz, Whether the reverſionary leaſe was good, or oy For 
the determination whereof, the judgment on the information 
in the nature of a guo warranto, the new charter of King 
Janes II. and the act of King William and, Queen Mary, muſt 
be conſidered. —As to. the firſt, the ancient writ of quo warrants, 
was the king's writ, of. right for franchiſes and liberties, wherein 
judgment was given, either of ouſter or allowance of them, 
and in ſome inſtances ſeizure. But the information in nature 
of a quo warranto, was properly a criminal proceeding, for pu- 
niſhing the uſurper by fine; and the legality of giving judgment 
of ouſter therein Was doubted, till the ſtatute 9 Ann. cap. 20. 
The information .againſt the corporation of Drogheda, in the 
reign of James II. like many others of that time, was a moſt 
unjuſt, proceeding, without any legal ground, and calculated 
only for taking the power and poſſeſſions of the corporation out 
of the hands of the then lawful Proteſtant, members of that 
body, and placing them in the hands of Papiſts. The judg- 


E. Starkie. 
A. Forreſter. 


ment of ſejzure given on that information was, erroneous, and 


ſhort of the intended purpoſe ; becauſe, notwithſtanding that 
judgment, the corporation was not diſſolved, but ſtill left ſab- 
fiſting. And. ſuch. was plainly the opinion even of thoſe times, 
by their afterwards, procuring. a ſurrender of the old. charter; 
which ſurrender however, not being matter of record, in which 
way alone the crown can take, was abſolutely null and void. 

—As to the charter of James II. it was not at all a confirma- 
tory charter, but granted upon a ſuppoſition of the old gor- 
poration being gone and extinguiſhed, by the judgment, of 
lcizure therein recited : , It created a new corporate body by 
expreſs: words, unum novum corpus carporatum; and gonſtituted 
neu and different perſons from thoſe of the old corparation, to 
be mayors, ſheriffs, and burgeſſes of the new corporate, body: 

And as the old corporate body ſtill ſubſiſted, this new charter 
Vas void. But whether the old corporation ſubſiſted or not, 
yet 
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yet none of the lands belonging to the old corporation wer 
veſted in the new one: For if the old corporation ſubſiſteg 
their lands remained in them; or if by the judgment of "My 
they were forfeited to King James, they remained in the Cray; 
at the time of the new charter; no grant being made thereof 
by that charter, or otherwiſe to the new corporation, and con. 
ſequently, the new corporation had no power of diſpoſing 
of the old corporation's eſtate, by leaſing or otherwiſe, The 
leaſe in queſtion was therefore void in its creation, ag being 
made by a body who had no ſort of power to grant it; an 
being a reverſionary leaſe, made when there was a former one 
ſubſiſting for above fifty years to come, it was an unneceſſary ad 
at leaſt; but when conſidered that it was made to their own 
Popiſh alderman acting under the new charter, it appeared ty 
be no better than a job in favour of one of their own party. If 
however any doubt could remain as to the invalidity of this 
leaſe, it was effectually cleared by the act of 1 Vm. and Mary, 
which reſtored the old body corporate to the ſame ſtate and 
condition, to all intents and purpoſes whatſoever, as they were 
in on the 24th of June 1683; the proceedings on the infor- 
mation in the nature of a quo warranto, the judgment of ſeizure 
thereon, the ſurrender of the old charter, the grant of the new 
charter, or other act or acts ſince that time, notwithſtanding; 
all which proceedings, &c. were declared to be null and void 
to all intents and purpoſes whatſoever : So that the new charter 
being void, the leaſe in queſtion made by virtue of it, and by 
new officers appointed under it, muſt be void alſo; and the 
diſpoſing of the old corporation lands by the new body, being 
no leſs an injury than the diveſting them of their franchiſes, the 
intent of the act was clearly to reſtore the old corporation to 
both. That the reverſionary leaſe being declared void, the 
account of 'rents and profits decreed fince the expiration of the 
former leaſes was of courſe; but the allowance ordered the ap- 
pellant for improvements, was more than he ſeemed entitled v 
upon all the circumſtances of the caſe ; and though that ws 
acquieſced in with reſpect to his own improvements, there is 
no fort of reaſon for carrying it back to thoſe made by his father 
and brother half a century ago, and-of which they had ever ſince 
had the benefit, while the corporation had received only 2 Ve! 
ſmall rent: The father at leaſt, if not both the ſons, was too 


well acquainted with the invalidity of the reverſionary leaſe, 0 
| have 
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are made improvements on the faith of it. That the appel- 


nt's objection to the reſpondents ſuing in a court of equity, 


was waived by his filing a croſs bill, and came too late, after his 
xcquieſcence under the firſt decree. The corporation were well 
handed in an equitable ſuit, the legal eſtate not being in them, 
but in truſtees ; and the appellant's holding over his term, in 
reach of the truſt between landlord and tenant, well warranted 
he Court of Chancery in entertaining the ſuit. The diſmiſſion 
iſo of the croſs bill with coſts was right, as it was brought 
without occaſion, or the leaſt merits to ſupport it. It was there- 
fore hoped, that the decree would be affirmed. 


On the day appointed for hearing this appeal, the counſel 
were called in, and directed in the firſt place, to ſpeak to this 
point; viz. *© Whether an information in the nature of a guo 
« warranto, will lie in the Court of Exchequer.” And having 
been heard thereon, and the judgment given by the Court of 
Exchequer in Ireland in the year 1687, upon an information 
in the nature of a quo warrarto brought againſt the corpo- 
nation of Drogheda, being read; it was DECLARED, that the 
aid judgment was a void judgment. The counſel being ac- 
quainted with this determination, were then heard as to the ac- 


leration of what was offered on either fide, it was ORDERED 


and ADJUDGED, that the appeal ſhould be diſmiſſed; and the 
fecree therein complained of, affirmed. 
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count directed to be taken by the decree, and after due conſi- 


DrcrEE 
affirmed. 
Jour. vol. 29. 
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Caſe 31. His Majeſty's Attorney General, at the} 
Relation of the Moſt Noble William, | 
Duke of Devonſhire, and the ſaid Appellant, 
William Duke of Devonſhire, = 


Jobn Wall, Henry Thornhill, Wicholas) 
Twigg, and many others, who, toge- 
ther with the Duke, were Partners 
and Proprietors of Portaway Mine 
within the liberty of Vinſter, in the 
County of Derby, - — J 


> Reſpondent, 


| 4th February, 1760. 


. the hundred of High Peak, in the county of Derby, ther 
is a diſtrict called the King's Field, or King's Fee, in which 
all the King's ſubjects have immemorially had a right to fink 
and ſearch for mines, or veins of lead ore (churches, church- 
yards, houſes, gardens, orchards, and highways excepted) and 
to get the ore out of ſuch mines for their own. uſe and bencht; 
paying to his Majeſty and his ſucceſſors, his and their leſſer 
and farmers, certain duties called /of and cope. The { i 
every thirteenth diſh of ore, dreſſed and made merchantabl. 
The cope is four pence for every load of ore, which load weighs 
about 500 pounds, and contains nine diſhes. The diſh 1s 1 
wooden meaſure about twenty-one inches long, fix inches and 
an half broad, and four inches deep; in which all the ore, whe 
dreſſed and ſeparated from the dirt and baſe minerals, which u- 
here to it when it firſt comes out of the mine, has immemon- 
ally been meaſured. And the right and intereſt both of the 
King, his leflees and farmers, and of the miners within al 
parts of this diſtrict, have immemorially been governed by tht 
ſame laws, uſages and cuſtoms. 


King Edward I. by a commiſſion, dated the 28th of April i 
the 16th year of his reign, directed to the then ſheriff of th 
county of Derby, fignified to him, that he had aſſigned Regins 


* 


of the Lye, and William of Meynill, to enquire, by the oaths , 
5 goo 


Caſes in Parltament. 


good and lawful men of the county, of the liberties which the 
King's miners then claimed to have in thoſe parts, -and which 
they had hitherto uſed to have, and by what means, and how, 
and from what time, and by what warrant; and commanded 
the ſheriff, that at a certain day and place, which the ſaid Regi- 
aul and William ſhould appoint, he ſhould cauſe to come before 
mem ſo many and ſuch good and lawful men of his bailiwick, 
by which the truth of the premiſes might be beſt known. 


it Aſbborne in the ſaid county, upon Saturday next after the 
Holy Trinity in the ſame year, before the ſaid Reginald and 
William, by the oaths of twelve perſons therein named, in which 
inquiſition it was found, amongſt other things, as follows: viz. 
Et de minera lucrata in hujuſmodi apere in feodo domini regis, 
dminus Rex habebit pro dominio ſuo tertiam decimum diſcum qui 
dicitur le Loth, hits haftenus ufi ſunt pro biis autem dominus Rex 
inventet mineratoribus liberum ingreſſum et egreſſum ad mineram 
fuum portandam et cariandam uſque ad regiam viam. 


His Majeſty and his predeceſſors, have immemorially appoint- 
ed an officer in the diſtrict of the King's Field in High Peak, 
called a Barmaſter, and ſuch barmaſter has from time to time 
appointed deputy barmaſters in particular places within his diſ- 
tit ; whoſe office it is to keep the King's diſh, and attend the 
meaſuring the ore, to keep an account thereof for the King, his 
leſſee and farmer, and the proprietors of the mines and their 
agents, and to collect the aforeſaid duties. 


— + — — — W 


ſtances or baſe minerals, called Kaul, Keval, Spar, Ec. which 
produce no profit, and are neceſſaty to be ſeparated from the ore 
in a courſe of dreſſing, before it can be made merchantable and 
fit to be meaſured by the King's diſh. The ore is diſtinguiſhed 
by various names in the proceſs of dreſſing. When it firſt comes 
out of the mine, it is called e or beoſe; the purer, richer 
and cleaner part of it, is dreſſed by an inſtrument called a chiß- 
ping hammer, which chips and ſeparates the baſe minerals from 
it without the uſe of water, and makes it ſizeable for the diſh, 
and ſuch ore when ſo dreſſed, is called bing, or round ore. That 
part of the ore which is thinner and more intermixed with baſe 
minerals 


In obedience to this commiſſion, an inquiſition was taken 


The ore comes out of the mine intermixed with various ſub- 
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minerals, is neceſſary to be broke ſmaller, before thoſe baſe mine. 
rals can be ſeparated from it, which is done by a flat iron inſtry. 
ment called a bucter ; and in order to ſeparate the dirt and baſe 
minerals from it, it is put into riddles and fieves, as neceſſary 
and uſual inſtraments, and by the working thereof in water 
the dirt and baſe minerals are ſeparated from the ore, and th 
ore which remains when ſo dreſſed, is called peazy ore. Thy 
part of the ore which from the ſmallneſs of its particles, ge 
through the ſieve in dreſſing the peazy ore, is afterwards waſhel 
again in other ſieves, and the dirt and baſe minerals ſeparated 
from it, and it is then called /imytbam or offal. And what te. 
mains in the ſludge and dirt, after the-/mytham is taken away, 
conſiſts of the minuteſt particles of ore which has been pulre. 
rized in dreſſing the other kinds, and by modern arts and inven- 


tions is capable of being ſmelted into lead, by being put into a 


furnace with the ſand and ſmall particles of dirt from which 
it cannot be ſeparated, and this is called ve//and. | 


The Duke of Devonſhire and his anceſtors, have for about 50 
years been entitled to the It and cope, and all other profits aring 
from the lead mines in this diſtrict, and to the office of bar- 
maſter within the ſame, by virtue of ſeveral leaſes from his Me 


jeſty and his predeceſſors, of which many years are yet to come, 


In the diſtrict of High Peak there are ſeveral towns, vill; 
hamlets or places, called Winfter, Taddington, Monyaſb, Ciel 
morton, Flagg, Preſeliſt, Upper Haddon, Caſtleton, Bradual 
Great Hucklow, Little Hucklow and Hope, which are all govert- 
ed by the ſame mineral laws, uſages and cuſtoms. 


The appellant and his anceſtors, have let to farm the minen 
duties ariſing within the vills or places called Caſtleton, Bradwa, 
Great Hucklow, Little Hucklow and Hope, lying on the not 
ſide of a certain river called the Wye, for all, or much the 
greateſt part of the time which they have held and enjoyed 1 
ſame under ſuch leaſes; and have during that time kept in ther 
own hands, and by their agents geceived, the mineral duties ah 
ing within Vinſter, and the other towns and places. 


The thirteenth diſh of all the ſeveral ſpecies and kinds of of 
has conſtantly been collected and received as the duty of 1 


— 
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the ſeveral perſons who have held and enjoyed the mineral duties, 
in the vills or places let to farm by the appellant and his anceſ- 
tors; but the appellant and his anceſtors, to encourage miners 
and mineral purſuits, have frequently remitted part of the duty 
called the lat, within the town and place called infer, and 
the other towns, vills and places where they have kept the mine- 
ral duties in their own hands, and have not ſtrictly taken the 
thirteenth diſh of the ore called ſnytbam or gffal, the ſame be- 
ing formerly of little eſtimation, and gained after the bing and 
peazy ore had been made by an expenſive dreſſing ; but the de- 
puty barmaſters have in many inſtances, when they have thought 
that indulgence abuſed, taken iat of the ſnytham or fal, as 
well as of the other ore in the liberty of Winfter, and in the 
other vills and liberties where the mineral duties have been kept 
in hand. 


In 1744, the reſpondents, together with the Duke of Devon- 
fire the appellant's late father, became poſſeſſed of a lead mine 
called Portaway mine, in the liberty of Winfler, which they 
worked and enjoyed, and got thereout upwards of 31,859 loads 
of pure and valuable lead ore, which was (old for 63, 718 J. and 
upwards, and ought to have produced to the appellant and his 
late father, 49014. 7s. 8 d. as the value of a thicteenth part 
thereof, for their duty of lot; but the reſpondents, under colour 
of the indulgence ſhewed by the appellant and his anceſtors in 
remitting the lot of ſmytham or offal ore, and with intent to 
defeat the right of his Majeſty to the thirteenth diſh of ore 
for the duty of lar, did, in the courſe of dreſſing the ore 
got at the ſaid mine, from the ſaid year 1744, to November 
1750, the time of filing the information and bill after men- 
tioned, unneceſſarily, wilfully and deſignedly, break and beat 
down into what they have called ſimytham or al ore and 
velland, nine parts in ten; and upon a medium from the year 
1744, to the year 1753, five parts in fix of all the ore got at the 
lid mine: So that inſtead of the reſpondents paying one thir- 
trenth part thereof for the duty of lot, they did not pay for the 
br fix years, above one diſh of ore in 130; and upon a medium, 
during all the time aforeſaid, not more than one 78th part of 
te whole. And to compleat their fraud, they took one George 
!1ingten, who had been appointed by the appellant's late father 
Tputy barmaſter of. the. liberty of Vinſter, and whole duty it 
Vol. V. 50 | was 


was to have prevented ſuch attempts, into their ſervice; and em 
ployed him as their agent to ſuperintend the management of 


per load, and made it part of ſuch agreement, that they ſhouli 


dreſſed and made merchantable, into what they called and me- 
ſured as /mytham or al ore, and were great gainers thereby; 


remiſſion of the duty of Af for ſinytbam or ful ore 10 groſl 
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other mines belonging to them, and allowed him confidergh, 
ſalaries for ſuch his employments, and introduced a new method 
at Portaway mine for the working miners to allow Tiſington, , 
deputy barmaſter, 2s. for every twenty loads of ore meaſured at 
the mine, and compelled their workmen to pay him that ſum, 
which was never required by, or paid to any former deputy hy. 
maſter. 


The reſpondents alſo, in order to biaſs the common working 
miners, whom they made their inſtruments of the fraud, agree 
with them to get and dreſs the ore at the mine at a certain Price 


not be paid any thing for getting and dreſſing that part of thi 
ore which was to be taken as the /of, and by ſuch means the 
reſpondents made it greatly to the advantage of the working 
miners to break down all the ore into what they called ſmyibun 
or offal, the common price which the reſpondents paid for ge- 
ting and drefling the ore, being about 15 f. per load on a medium, 
and the expence of breaking down bing or peazy ore into jmythan 
-or offal, not above fourpence or fixpence per load, and the or 
which was made into /myzbam or al at the mine ſince the jeu 
1744, has been ſold at the ſame price. as the Sing and peazy ore 
produced from the mine. And in further fraud of the duty d 
lot, the reſpondents, by their workmen and ſervants at the mins, 
frequently broke down bing and peazy ore after it had ber 


and to protect their fraudulent deſigns from being diſcovered, 
the reſpondents frequently gave directions to their workmen 0 
conceal the ore, when the Duke's agents came to inſpect tix 
mine. 


The late Dyke, in the year 1750, finding the indulgence! 


abuſed by theſe practices at the mine, and that inſtead of receiv 
ing one diſh of ore in thirteen for his duty of iat, he did nd 
receive above one diſh in one hundred and thirty, thought 
abſolutely neceſſary to maintain and ſupport the undoubted rig! 
which his Majeſty and his Grace as leſſee had to the thirteent 


Will 
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dim of all ore dreſſed and made merchantable, and to ſeek a * 
| f : : 760. 
ctisfattion for the ſame ; and accordingly, in Michaelmas Term 
1750, an information and bill by his Majeſty's then Attorney 
General and the Duke, was exhibited in the Court of Chancery, 
againſt the reſpondents and the ſaid George T ſington, which 
was afterwards ſeveral times amended; inſiſting upon and claim- 
ing a right to every thirteenth diſh, or meaſure, of all lead ore 
got within the diſtrict called the King's Field in High Peak, as 
due, payable, and of right belonging to his Majeſty, his leſſees, 
or farmers, by the miners, ready dreſſed, cleanſed and made 
merchantable, and that no part of the ore was of right exempt 
from payment of that duty; and thereby (amongſt other things) 
charged the reſpondents and the ſaid George Tiſington with many 
ads of fraud and impoſition, in beating down and dreſſing the 
ore, and with introducing riddles, as gages or ſtandards, to aſcer- 
tain what the reſpondents called /mytham or al, and varying 
and enlarging the holes thereof; and particularly that the ſaid 
George Tiſſington, in one of his books of account, entered the 
following memorandum, in large characters, with his own 
hand, viz. © That in the years 1747 and 1748, Ninſter liberty 
produced eleven loads of ſmytham, for one load of ore that paid 
duty; and that riddles were altered at Chriftmas 1748, to ſix- 
4 teen holes in fix inches, and to remain as a ſtandard.” The 
information and bill therefore prayed an account of all the ore 
got and raiſed at the mine, ſince the year 1744, and that the 
Duke might be paid what ſhould appear due to him for the 
duty called the lot, and that the ſame might be paid: for the 
future; and that his Majeſty's right to the inheritance of the thir- 
teenth diſh or meaſure of all ore got out of the mine, and his 


Grace's intereſt therein, during the term of his leaſe, might be 
eſtabliſhed. 


The reſpondents put in ſeveral anſwers to this original and 
amended information and bill, and thereby alledged, that with- 
in the hundred of High Peak there were many manors, liberties 
or diſtrits, called the King's Field, wherein all the Kin g's ſubjects 
had been uſed and accuſtomed, and for time immemorial had 
and ought to have, a right to ſeek and ſearch for mines or veins 
of lead ore, in all manner of grounds of whoſe inheritance ſoever, 
and to get the lead ore out of ſuch mines for their own uſe and 
benefit, conforming to the ſeveral cuſtoms of the reſpective 


liberties 
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liberties in which ſuch mines lie; and paying to his Majeſty 
and his predeceſſors, or his or their leſſees, ſuch cuſtomary pay. 
ments or duties as had been paid, according to the ſeveral cuſ. 


toms had and uſed in the different liberties within the King's 


Field; and particularly throughout the liberty of Winfer, the 
thirteenth diſh of all lead ore called Sing or round ore, and peazy 


ore, for the lot. That the diſh uſed in the liberty of Winger | 


was a certain meaſure twenty one inches and one quarter long, 
four inches deep, and fix inches and one quarter wide, which 
had been immemorially uſed as a common and cuſtomary meaſure 
for meaſuring ore; and paying the duty of lot, and that nine 
diſhes made a load of ore. They admitted, that his Majeſty and 
his predeceſſors, Kings of England, had immemorially a right 
to appoint, and had appointed officers over the lead mines in 
the King's Field, called barmaſters; and that the barmaſters, upon 
entering into ſuch office, did or ought to take an oath, to do juſtice 
between the King and the Lord of the field, and between miner 
and miner; and that it was the duty of each barmaſter, either 
by himſelf, or ſome other perſon authoriſed by him, to attend 
the meaſuring of ore at every mine within his diſtri, to ſee the 
ore when fairly dreſſed and made merchantable, meaſured out 
by the King's diſh. They alſo admitted, that the different ſorts 
of ore got within the liberty of m known by the 


names of bing or round ore, peazy ore, ſinytbam and belland; and 


ſaid, that the thirteenth diſh of Sing or round ore, and peaxzy ore, 
was due and payable for the duty of lot, but that no duty was 
payable for /mytham and belland. That the bing or round ore 
was compoſed of the richeſt parts of the ore, and was made 
merchantable without the uſe of any other implement than the 
chipping hammer ; and that the peazy ore, ſmytham and belland, 
were compoſed of the chippings, waſte or refuſe of the bing of 
round ore, and out of ſuch poor ore, as, from its mixture with 
earth and minerals, was often times obliged to be cleanſed with 
water to ſeparate it from the earth and rubbiſh, and always ol 
neceſſity beat into ſmall pieces and waſhed, the ſmalleſt part of 
it generally twice over by the uſe of a ſieve, in a veſſel filled 
with water, that being the only method known to the reſpon- 
dents for ſeparating the dirt and rubbiſh from the ore laſt men- 
tioned; of which one part went through the ſieve, and that 
which remained in it was put into a riddle, through which al 


that paſſed was added to that which went through the ſieve, a 
” 
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«1 called yt ham; and the other part being too large to paſs 
krough the riddle, was laid by and called peazy ore, and was 
ubject to the duty of lot. That belland was the ſmalleſt ſort of 
ſaytham, and aroſe from ſuch ſmall parts or particles as accident- 
{ly or unavoidably in getting the ore in the mine, and in dreſſing 
ind cleanſing it, fell amongſt the dirt and rubbiſh, and became fo 
"termixed therewith, that it had been uſually thrown away as 
\{:leſs, and not capable of being cleanſed or ſeparated from the 
lirt to profit; but of late years, by waſhing and cleanſing after 
| new method, had, at the expence of about half its value, been 
rendered profitable to the miner. They alſo ſtated, that William 
Rerts, the appellant's barmaſter of Winſter, delivered riddles 
i different mines in the liberty, particularly one at Burning 
Drake mine, as a riddle of a cuſtomary ſige, and which was left 
with William Goodwin, overſeer of that mine, who was alſo over- 
ſeer at Portaway; which riddle was of the cuſtomary ſize, and 
they had marked it V. G. and had left the fame with their clerk 
in court, the holes or meſhes whereof were of the ordinary 
common ſize immemorially uſed within the liberty of Minſter. 
They inſiſted, that the ſaid riddle had been immemorially uſed, 
not only throughout the liberty of Vinſter, but throughout all 
the liberties, parcel of the King's Field, ſouth of the river Wye, 
vithin the hundred of High Peak, as a reaſonable Randard time 
out of mind, agreed upon and obſerved between the miners, and 
the Crown and its leſſees; and that the holes or meſhes of ſuch 
riddles, were of ſizes or dimenſions well known amongſt miners, 
and had been conſtantly and immemorially claimed and inſiſted 
upon by the miners within the liberty of Minſter, as a matter of 
tight, to aſcertain and determine what ore ſhould be liable to the 
duty of lot, and had been uſed for no other purpoſe whatſoever, 
Thatall miners within the King's Field, had immemorially taken 
nd purſued (as they had a right to do) what methods they 
Judged moſt proper for getting, cleanſing, dreſſing and making 
merchantable, the lead ore got within any of the mines within the 
King's Field; and that there was no law, uſage, or cuſtom to 
compel or direct the miners, in what manner, or by what means 
they ſhould cleanſe, dreſs, or manage the ſame, That it had 
been cuſtomary time immemorial, for the miners of Winſter to 
Udle their ore, without giving notice to the barmaſter or his de- 
Pity; and that the fame had been always done, and that it was 


dot incumbent on the miners to give any ſuch notice, becauſe 
Vor. 75 | 5 D the 
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— or the agents of the King and his leſſees, might attend fl 


or ninth of all;ore got at the mine; and alſo, that to the 230 


loſers thereby. N Df! 1 


for a certain extent, and had a right to enter upon and war 
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the ote was publicly riddled, and the barmaſter or his depuy 


dling the ſame if they thought fit. | They admitted, that the dun 
of lot, from the year 1744 to the 25th of June 1750, had on! 
amounted to one thirteenth of a ninth or tenth part of all th, ,, 
got at the mine; and that a thirteenth part of fuch ninth or ten 
part had been paid for the duty of ot to the relator, or f 
barmaſter, from the year 1746 incluſive, to the 25th of Pun 
1750. And they alſo admitted, that the duty of of had oll 
amounted one year with another, to one thirteenth of one eight! 


Fune 1750, each ſort of ore, except be/land, had been ſold h. 
them at the ſame price. They Itkewife admitted, that the p 
ment of the duty of it might be eluded or avoided, by deſgt 
edly breaking the ore into ſmaller pieces than was neceſſary u 
make the ſame merchantable ; and that it might be beat into ſud 
ſmall pieces, as to paſs through riddles with holes of very ſan 
ſize, and made capable of being pulverized ; but that it was n 
for the miners advantage ſo to break it, becauſe they would l 


In September 1753, the veins in Portaway mine became { 
divided, that the late Duke, as farmer of the mineral duties 
and by the mineral laws and cuſtoms, became entitled to the vein 
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the ſame; but on the zd of December following, it was agree 
between him and the proprietors and partners of the mine, th 
the ſame ſhould be ſet by the reſpondents overſeers to the 
own workmen, for one cope or bargain of ſeven weeks; and th 
the Duke ſhould be at liberty by his agents to inſpect the work 
ing of it, and ſhould employ his own labourers and workmen i 
drefling and making the ore merchantable; and that the riddl 
which the reſpondents had before uſed, and inſiſted upon ® 
gage or ſtandard, for determining what ore ſhould, and wi 
ſhould not be liable to the duty of et, ſhould be uſed on th 
occaſion, but without prejudice to either party. | 


— % 


Accordingly, on the ſame day, the veins were ſet on ct 
ſeven weeks, and the ore was got and dreſſed purſuant tot 
agreement, and it amounted during that time, after the thirt 
part for the duty of /t was deducted, to 549 loads, and one di 
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of bing ore 165 loads, and three diſhes of peazy ore; 440 
loads, and two diſhes of ſnytbham; and 62 loads and two diſhes 
of belland; ſo that although the ore was ſeparated according to 


the riddle contended for by the reſpondents, near two thirds 


thereof was made into bing and peazy ore; and if the weather 
had not been froſty and unfavourable for dreſſing ore, a much 
leger proportion might have been made of thoſe ſorts. 

In fuly 1754, a ſupplemental information and bill was exhi- 
bited by his Majeſty's Attorney General and the late Duke, ſet- 
ting forth the ſeveral matters laſt mentioned; to which the 
during the experimental cope, than it had been at any titne before. 


To prevent any inconvenience arifing from a ſtop being put 


the parties, it was agreed, on the 24th of July 1750, that the 


be paid into the Bahk every ſix months, in the name of the 
accomptant general of the court of Chancery, to be placed to the 


ly ſeveral ſums of money, under different orders of the court; were 
pad into the Bank by the reſpondents (without prejudice) and 
afterwards laid out in the purchaſe of Bank 37. per cent. annui- 
ties, ſubject to further order; which at length amounted to 


37051. 155. 64. Bank 31. per cent. annuities, and 5137. ys. 19. 
Caſh. * 


Pending theſe ſeveral proceedin gs, the ſuit became abated by 
the deaths of the late Duke, and ſome other of the parties; 
but being duly revived, the cauſe was at iſſue and ſeveral wit- 
neſſes were examined on both ſides. | 

On the 29th and 31ſt of January, and on the zd, 5th, 6th, 
7th, 8th, gth, roth, and 19th of February 17 59, the cauſe came 
on to be heard before the Lord Keeper Henley; on one of which 
days his Lordſhip was pleaſed to propoſe to the appellant, his 
Majeſty's Attorney General on behalf of the crown, a trial at 
w, on the following iſſue; whether the crown, its leſſees or 
"mers, had time-out of mind taken the thirteenth diſh of all 


reſpondents afterwards put in their anſwers, and admitted theſe 
facts, but infifted that the mine was richer, and the ore ſtronger 


to working the mine, while the difputes were depending between 


value of the thirteenth diſh of all ore got at the mine, ſhould 


credit of the cauſe, and ſubject to further order; and according- 


ore 
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behalf of the Crown refuſed to accept, it being apprehended that 


. Attorney General declining to try the right of the Crown at law, 


rights and intereſts of the Crown, as well as the Duke its lel- 


mineral duties. That the commencement of this privilege, 
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ore raiſed and got at the mine; which the ſaid appellant on 


ſuch iſſue was wholly immaterial, as the appellants had, through. 
out the proceedings in the cauſe, admitted, that the miners had 
been frequently indulged with taking or retaining to their oy; 
uſe the ſnytbam or offal ore. And therefore on the ſaid 19th of 
February his Lordſhip ordered, that the information ſhould ſtand 
diſmiſſed as againſt George Trfington without coſts, and that the 


ſo much of the information as ſought to eſtabliſh ſuch claim, 
ſhould ſtand diſmiſſed without coſts; and it was referred to the 
Maſter to take an account of what was due to the appellant the 
Duke of Devonſhire, for all Sing and peazy ore which had been 
raiſed and cleanſed ſince the firſt working of the ſaid Portaway 
a in the year 1744; and it was ordered, that the Maſter ſhould 
enquire whether any rough ore, fit and proper, according to the | 
uſual and fair courſe of working the mine, to be made into bing 
or peazy ore, had been converted into ſmytham ; and if the Mal. 
ter ſhould find any ſuch ore to have been unfairly worked into 
ſmytham, it was further ordered, that he ſhould make an alloy. 
ance to the appellant the Duke of Devonſhire, for one thirteenth 
part thereof; and the conſideration of coſts, and of all further 
directions, were reſerved until after the Maſter ſhould have made 
his report. | IF 1 


The appellants apprehending this decree to be prej adicial to the 


ſee, brought the preſent appeal : And on their behalf it was 
argued, that his Majeſty's royal predeceſſors, being ſeiſed a 
lords and owners of the ſoil, of the diſtrict called the King 
Field or King's Fee, in the hundred of High Peak, had of com- 
mon right all the minerals within it; and muſt be preſumed 
to have granted the privilege of ſearching for and getting the 
minerals, under certain regulations, and on payment of certain 


from, its great antiquity, was not capable of being actually prov- 
ed; but the evidence ariſing from the inquiſition in the reign 

Edward I. which found that his then Majeſty was entitled to 
the thirteenth diſh of the ore gained at the mines, ought to have 
been ſufficient to eſtabliſh and aſcertain his Majeſty's right, ſ 
far at leaſt as to have put the reſpondents upon ſhewing à PT 


per 
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ger exemption of what they called ſinytbham or fal ore from the 
payment of the duty of ot, the inquiſition produced being a 
record of great authority, and the beſt evidence which tae na- 
ture of the caſe, after ſuch a length of time, would poſſibly ad- 
mit. That every cuſtom which tends to abridge or reltrain 
rights, flowing from the dominion of the ſoil, or due at com- 
mon law, ought to be certain, free from fraud, and to have had 
a reaſonable commencement ; but the cuſtom ſet up by the re- 
ſpondents to exempt ſmytham, or fal cre from the payment cf 
the duty of lot, and which by this decree ſtood unimpeached, 
wanted every one of theſe requiſites, and was therefore void 
in law: For it was not only uncertain, as it did not preciſely 
define and ſet forth what /mytham or offal ore is, nor what cer- 
tain quantities or proportions of the ore ought to be exempt 


from that duty; but it was unreaſonable, and productive of the 


gtoſieſt fraud, as it put it in the power of the miner, whole in- 
tereſt it was, to annihilate the duty itſelf, and totally ſubvert the 
right to the thing out of which the exemption itſelf muſt 
be ſuppoſed to have ſprung ; the reſpondents claiming by their 
anſwer, a cuſtomary method of dreſſing their ore as they pleaſe, 
by which they might with the greateſt facility, at the expence 
of about one eighth part of the value, break down every part of 
it into what they call /ary7ham or fal ore, and which was of equal 
value with the Ling and peazy ore. That inſtead of propoſing 
an iſſue to the Attorney General, to try whether the Crown, its 
leſees or farmers, had taken time out of mind the thirteenth diſh 
of all the ore raiſed and got at the mine, the decree ought either 
to have confirmed the King's right to the reſervation claimed, 
which was part of the ancient royal dominion over the ſoil and 
minerals within it, aſcertained and eſtabliſhed by the inquiſition; 
or to\have put an iſſue upon the reſpondents, to try the validity of 
the cultomary exemption alledged and inſiſted on by their anſwer, 


But it was objected, that it did not appear by the inquiſition, 


that the duty of lot ought to be the 13th diſh of ore dreſſed and 
| made merchantable, but of rough ore, as it comes out of the 
| Mine, To this it was anſwered, that the true conſtruction of 


the inquiſition muſt be the 13th diſh of ore, dreſſed and made 


merchantable, the words iner lucrata therein mentioned im- 


Porting the ſame. Beſides, the diſh immemorially uſed for 


meaſuring the ore, as admitted by the reſpondent's anſwer, 
Vole; N 


from 


from the ſize and dimenſions of it, is not adapted nor can be 


mineral duties to under-tenants, there was not the leaſt colour 


ners; and that part of the ore which from its poverty, and 


duty of lot, in order to encourage mineral experiments. Thi 
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made uſe of to meaſure rough ore, as it comes out of the mine 
the ore in that ſtate conſiſting of large pieces, frequently inter. 
mixed with baſe minerals, and not capable of being contained in 
this diſh, which has only been uſed for meaſuring ore dreſſed 
and made merchantable : And the reſpondents were ſo conſcious 
of that uſage and conſtruction, that they did not by their anſye, 
inſiſt upon any other. e 


It was allo objected, that /mytham or offal ore within this 
diſtrict, had by cuſtom for time immemorial been exempt from 
the duty of lot: And that ſmytham was well known and diſtin. 
guiſhed from bing and peazy ore, by the uſe of a riddle with 
holes and meſhes of a known cuſtomary ſize. But to this it 
was anſwered, that the cuſtom ſo alledged, if true in fact, wa 
void in law, for the reaſons beforementioned. That in many | 
parts of the diſtrict, where the Duke and his anceſtors had let the 


or pretence for the cuſtom ; but the duty of let was taken indiſ- 
criminately for all ſorts of ore, as had been proved, and as the 
reſpondents themſelves had admitted by their anſwer, That of 
common right, and by the inquiſition, his Majeſty and his pre- 
deceſſors were and had been entitled to the ſame mineral dutie 
in every part of the diſtrict, and had always granted them to 
their leſſees in one leaſe and under one entire rent, without any 
diſtinction whatſoever, That in thoſe parts of the diſtrict where 
the mineral duties had been kept in hand, and received by th: 
Duke and his anceſtors, indulgence had been ſhewn to the mi- 


the difficulty and expence of ſeparating it from the baſe mine- 
rals in the courſe of drefling, obtained the name of /mythan 
or offal, had been frequently excuſed from the payment of the 


riddles having been uſed as neceſſary inſtruments in the cleanl- 
ing and drefling of ore, as well at times where duty had beet 
paid for the whole, as where an exemption for ſnytbam had been 
claimed ; the reſpondents, the better to cover their frauds in the 
abuſe of the indulgence, had attempted to introduce riddles 5 
gages, or ſtandards, to determine what ore ſhould be liable to 
the duty of iet, and under that ſubterfuge, inſtead of coniit- 


ing the /mytbam ore to what it formerly was, and. what the 
rhemſelre 
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themſelves had called it in their anſwer, Hul, had extended 
it to all ore, which by dreſſing as they pleaſed they could 
make {mall enough to paſs through ſuch riddles; and when they 
found the holes thereof too ſmall for their purpoſe, they enlarg- 
ed them at pleaſure, but never fixed them at any certain ſize. 
& that it was totally uncertain what that uſual cuſtomary ſize 


dents anſwers. No determinate dimenſions were proved or even 
aledged, and the only riddle produced by the reſpondents in the 
cauſe, as the true ſtandard, was one obtained by contrivance 
from Roberts the barmaſter, three weeks after he was appointed 
to that office, and after the preſent diſputes were begun, and a 
ſhort time before the commencement of the ſuit; and this rid- 
die ſo obtained, was the only one that had been ſhewn to the 
reſpondents witneſſes, as the true unerring inſtrument to decide 
between the lord and the miner, But after all, if the fize of 
the riddle could be better aſcertained than it was, it could not 
from the nature of the thing be an equal gage to diſtinguith 
ſeytbam from bing or pcazy ore; becauſe the miner can when 
he pleaſes, and with the greateſt eaſe, break down the larger ore 
into pieces ſmall enough to paſs through any riddle whatſoever, 
and this fraud was proved to have been in fact committed; 
for when the workmen had made more bing and peazy ore than 
the reſpondents thought well of, though by a regular and proper 
courſe of dreſſing, they cauſed the Sing and peazy ore to be beat 
down into ſinytham. That the reſpondents had been ſo ſucceſs- 
ful in their attempt of pulverizing /mytham, that they had made, 
as appeared by their anſwer, uine parts in ten of the ore got 
at the mine, into what they called /mytham, which was ſo far 
irom the nature of offal, that it was ſold at the ſame price as the 
ling and peazy ore, and thereby eluded the payment of the lot 
lor thoſe nine parts; and conſequently, inſtead of paying one diſh 
in thirteen, would only pay one diſh in 1 30, for ſuch duty; al- 
though, as a farther proof of the fraud, it appeared that the ore 
dot at the mine, and dreſſed and ſeparated by the riddle, during 
the time that the late Duke had the working thereof, produced 
two thirds of bing and peazy ore. That the decree had directed 
n account to be taken, without any rule preſcribed in the man- 
wer of taking it; the uncertain arbitrary meaning of the word 
Jmytham, not being defined upon the reſult of the evidence, by any 
declaration inſerted in the decree, nor any gage eſtabliſhed as a 
Ucelure for alcertaining thoſe ſpecies of ore, out of whici the 


duty 


was, ſo much urged, and ſo ſtrongly inſiſted on, by the reſpon- 


J. Hewiit. 
R. Wilbra- 
ham. 


except pro hac dice; nor did it appear that any evidenc 
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duty in queſtion was to be paid. But ſuppoſing there had been 
any ground to have determined, that ſmytham ore ought to be 


free from the duty of lot, as not being dependant upon the will 


and pleaſure of the miner, and more eaſily definable than it Is; 
and ſuppoſing alſo, that the riddle inſiſted on by the reſpon. 
dents, was the certain gage or ſtandard to diſtinguiſh it fg 
the other ore in the courſe of dreſſing; yet, as the reſponden;, 
had been guilty of ſuch groſs fraud in drefling the ore to avid 
the duty of lot, by intermixing and confounding one king 
with another, and thereby rendered it impoſſible for the Dyk 
to prove before the Maſter, who was directed by the decree to take 


- the account, what particular damage he had ſuſtained ; the de. 


cree ought to have directed an account to be taken, and the thit. 


teenth diſh to have been paid by the reſpondents for all the dr 


got, dreſſed, and made merchantable at the mine. 


On the other ſide it was inſiſted, that the claim ſet up by the 
information and bill of the duty of let for all ore, being admit. 
ted not to be founded on common right, but on cuſtom only, 
and the proper evidence of a cuſtomary right being uſage; and 
in the preſent caſe, the uſage being fully proved by the witnel. 
ſes on both ſides, not to extend to all ore, but to the affort- 
ments of bing and peazy ore only, and not to /mytham or belland; 
there was no foundation for ſach claim. But if there had 
been evidence of uſage in ſupport of the claim, yet as there was 
the cleareſt evidence that the cuſtom did not extend to all forts 
of ore; and as claims to rights of inheritance, eſpecially thoſ 
that. are founded on cuſtom, depend on facts, and are proper! 
triable by a jury ; and as courts of Equity never eſtabliſh cult- 


mary rights when controverted, without a trial at law; and s 
the Attorney General on behalf of the Crown, was pleaſed to de- 


cline ſuch trial; the court of Chancery had no power to make! 
decree to eſtabliſh the cuſtomary right inſiſted on by the appel 


lants, or to decree any account thereon. 


As to the inquiſition ſo much relied upon as evidence of the 
right of the Crown, it by no means proved ſuch right: Fo, 
1ſt, it appears to have been taken by two perſons named, who 
ſeem to have been appointed by the Crown by ſome commil- 


| Gon, but no ſuch commiſſion appeared; nor did it appear the 


P 5 5 . 15 
theſe two perſons were officers the mine, or of the mg 
| w 
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en thereon, or that any defence or oppoſition was made there-— 
to; ſo that the whole proceeding ſeemed queſtionable in reſpet HL 
ok its authority, and was indiſputably no more than an enquiry 
ex parte. 2d, It was very imperfect and defective, not having 
found the cuſtom of mining, nor the cope or forfeitures, which 
are very conſiderable, nor prim gaps, or ſeveral other particulars 
of the cuſtoms which now appeared to ſubſiſt; and therefore, 
the reſpondents might, with equal reaſon, inſiſt on being diſ- 
charged from cope and other claims of the Crown not found, as 
the Crown might inſiſt on lot of all ore, contrary to eſtabliſhed 
and avowed uſage. 3d, The finding in this- inquiſition, did not 
correſpond with the claim of lot upon all ore made merchant- 
able, as inſiſted on by the appellants ; nor could it deſerve any 
credit, if it had found that all ore generally was /o7able, in regard 
the full tenth part of Sing and peazy ore is firſt ſet out for tithe, 
and has never been lotable on the ſouth fide of the river Wye. 
And, 4th, The inquiſition was not relative either to the high or 
low Peak particularly, which it was admitted by the appellants 
were different and diſtinct diſtricts, and governed by different and. 
diſtin laws and cuſtoms ; but to the Pea# in general. But if this 
inquiſition was leſs liable to objection, yet it would at moſt be 
matter of evidence only; and, as all other ancient evidence in 
general, liable to be explained and encountered by other evidence 
of uſage, which in the preſent caſe totally contradicted and ſub- 
verted it. 


The appellants contended by the information and bill, that if 
/nytham was exempt from the duty of lot, the miners might beat 
down all the ore to /mytham, and thereby totally defeat the Crown 
of the duty ; and that therefore ſuch exemption was inconſiſtent 
vith and repugnant to the cuſtom, and conſequently could not 
exiſt; But it appeared from the pleadings)and proofs, that 
ſmytham is an aſſortment of ore, clearly and certainly known, 
ad diſtinguiſhable by miners ; and that the/ſize of the meſhes 
the riddles, which have been uſed. for ſeparating the ſame 
from peazy ore, within the liberty of Minſter, was equally certain 
nd known; and that the reſpondents inſiſted upon an exemp- 
| on of ſuch ſnytbam only, as was fairly made in the uſual and 
ordinary courſe and manner of making the ore merchantable. 
and it was worthy obſervation, that though there were and had 
been ſeveral hundred mines within the liberties on the ſouth ſide 
Vol. V. | 5 F of 
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—A— of the river Wye, and many thouſands of men and womey em. 
ek ployed therein, in cleanſing the ore and making the ſame mer. 
chantable; yet there was no evidence in the cauſe, that any com. 
plaints had ever been made of any frauds committed in this buk. 
neſs, till the preſent controverſy began. That the fraud charg. 
ed againſt the reſpondents, in unfairly working the mine is 
queſtion, and unduly breaking the 5:ng and peazy ore into ſmyth. 
am and belland, in order to avoid the duty of iet, implied whit 
was contended for by the reſpondents, v/z. that /mmytham, or ofal 
and belland, were in general not liable to the duty of iat, and wu 
abſolutely inconſiſtent with the general right ſet up by the ap- 
pellants; but as the particular inſtances of the pretended frauds 
were not pointed out in the information and bill, it was impoſlible 
for the reſpondents to exculpate themſelves fo fully as they hoy. 
ed to do before the Maſter, upon the enquiry directed by the 
decree. That the adventuring in mines is of vaſt public utility, 
by employing a multitude of uſeful hands, and tends greatly v 
advance the commerce of the kingdom; but ſuch adventures are 
attended with a very great and certain expence, yet very uncer- 
tain as to the profit, and upon an average are attended with lo; 
conſequently, if the cuſtom contended for by the appellant; 
ſhould be eſtabliſhed, many miners would be deterred from ſuch 
hazardous adventures. That when the mine in queſtion wa 
granted to the reſpondent Wall by the appellant's barmaſter, to 
be enjoyed according to the mineral cuſtoms within the liberty 
of Ninſter, and when Mr. Wall granted out. the ſeveral ſhares 
to his partners; it was well known to them, that for time im- 
memorial, the cuſtomary duty of lot had been payable for big 
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and peazy ore only, and not for /mytham or offal and belland: 1 
The fame was likewiſe well known to the leſſees of the Crown, t 
when they obtained their leaſes ; it was therefore apprehended, t 
that the reſpondents ought to enjoy the mine accordingly, * 4 
they became adventurers upon the faith and credit of ſuch uſage; i 
and if they ſhould be made ſubje to this ae claim of the p- la 
pellants, there would be an end of all dealings in mines. That © 
there were, and for time immemorial had been, many hundre! . 
different mines in working on the ſouth fide of the river M 
none of which ever paid, or had been called upon to pay /* for 4 
ſmytham, or offal, or belland, and therefore the produce thereof 4 
muſt have been diſtributed among the reſpective adventurers £ 


and applied and diſpoſed of in ſuch manner as their . 
caſions 
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«ſons required; but if the appellants ſhould ſucceed in their 
preſent claim, ſuch adventurers and their reſpective repreſenta- 
tives would be liable to account for, and pay this duty of tf for 
ſuch ſinyt ham, which would expoſe ſome thouſands of families 
o total ruin and deſtruction. It was therefore hoped, that the 
decree would be affirmed, and the appeal diſmiſſed with exem- 
plary colts. 


After hearing counſel on this appeal for fix ſeveral days, it 
ws ORDERED and ADJUDGED, that ſo much of the decree as 
was complained of by the appeal, ſhould be reverſed: And it 
was further ORDERED, that the parties ſhould proceed to a trial 
it law, at the bar of the Court of King's Bench, by a ſpecial 
jury of the county of Mzdadleſex, at ſuch time as that Court 


« of the lead ore got, dreſſed, and made merchantable in Vinſſer, 
in the diſtrict called the King's Field, or the King's Fee, with- 
jn the hundred of High Peak, in the county of Derby, is and 
« ought to be deemed ſinytbam or fal, according to cuſtom uſed 
« for time immemorial within the ſaid diſtrict ?” 2d, Whe- 
ther by cuſtom uſed for time immemorial within the ſaid 
« diſtrict called the King's Field, or the King's Fee, that part of the 
lead ore got, dreſſed, and made merchantable in Vinſter afore- 
„ ſaid, which is and ought to be deemed /mytham or Mal, hath 
* been, and of right ought to be exempted from anſwering to 
the King, his farmers, or leſſees, the thirteenth diſh thereof for 
* the duty of lot? And that the reſpondents (hould be plaintiffs 


neral for the King, and the Duke of Devonſhire, be defendants 
therein; and that the ſaid iſſues ſhould be ſettled by a Maſter of 
the Court of Chancery, if the parties differed about the ſame : 
and if, upon ſuch trial, the jury ſhould find any right different 
rom what ſhould be particularly deſcribed in the pleadings, the 
lame ſhould be indorſed on the record ; and that all court rolls, 
court books, ſurveys, books of accounts, papers and writings, in 
the cultody or power of the appellants or reſpondents, or any of 
them, relating to the matters in queſtion, ſhould be produced 
before the ſaid maſter upon oath ; or be aſcertained upon the 
ch of ſuch perſons, and be inſpected in ſuch manner, and at 
luch time or times before the ſaid trial, as the ſaid Court of 
Chancery ſhould direct; and that any of the parties ſhould be 

at 


Decree 
reverſed 
Jour. vol. 29. 
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ſhould appoint, on the following iſſues, vig. 1ſt, * What part 


in the ſaid iſſues, and the appellants, his Majeſty's Attorney Ge- 
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—— at liberty to take copies thereof, or of ſuch parts thereof as 

ws ſhould think fit, at their own expence; and that ſuch of them 
as either ſide ſhould give notice of, ſhould be produced at the 
ſaid trial; and that the conſideration of the coſts of this ſuit 
and of all further directions, ſhould be reſerved until after th 
ſaid trial ſhould be had: And it was further ORDERED, that 
the ſaid Court of Chancery ſhould give all neceſſary and Proper 
directions for carrying this judgment into execution; and that 
any of the parties ſhould be at liberty to apply to the ſaid Cour 
as there ſhould be occaſion *. 


they 


mne 


— 
- 
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Caſe 32. Mark Wilſon, and Suſanna Wilſon, ſpin- 
ſter, and Catherine Mottley and Elinor C Appellants 
Meotthey minors, by their Guardian, 


Thomas Bayly and Catherine his Wife, Reſpondent 


7th February, 1760. 


ARK TEW, being ſeiſed of the lands of Frefan: ul 

 Rathkilmore, in the county of Meath in Ireland, by virtu 
of two leaſes for lives, renewable for ever, and alſo poſſeſſed d 
the farms and lands of Cullmullen, Agherſtea, Pellettown, Rather: 
Monalvy, Larracor and Readftown, in the ſame county, by virtue 
of ſeveral leaſes for terms of years; on the 22d of February 1735 
made his will, and thereby, after confirming an annuity of 70! 


1 


N 


Reg. Lib. 4. On ſearching the regiſter's book for the ſubſequent proceedings in this cault 
1700. Pp. 494- it appears, that the iſſues were tried on the 25th of April 1761, when the ju! 
„ found a verdict on both of them for the defendants; and that on the 6th of Jun 
| following, the cauſe was heard on the equity reſerved, when the Court ordered 
[ the verdict to be eſtabliſhed, and that the right of his Majeſty, and of the Dube 
| of Devonſhire during the continuance of his leaſe, to the thirteenth diſh of all te 
. lead ore gotten out of the ſaid mines, as the duty of let, ſhould be alſo eftabliſhe!: 
B | And his Grace waiving any further account of that duty, than ſuch 3 had 
f been kept purſuant to the agreement of July 1750, under which the fun a 
| 46321. 135. 7 d. three per cent. bank annuities had been purchaſed ; the Accompt 
ant General was ordered to transfer that ſum to the Duke: And his coſts at li 
| were ordered to be taxed and paid to him; but his Grace generouſly remitted hi 
| colts in equity, though the Court declared that he was equally entitled to thoſe coll. 


| | ſettled 
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tled upon his wife Margaret for life, by articles made on his 
-arriage with her, and providing for the payment of his debts 
nd funeral charges, he bequeathed to his brother, Alderman 
David Tew, and his brother-in-law William Stear, and the ſur- 
fror of them, his executors and adminiſtrators, his leaſes and 
-aſchold lands of Cullmullen, Agberſtea, Pelletſtoun and Ratpcore, 
| (being four of the farms which he held by leaſes for years) ſub- 
ject to the payment of the 70 J. per ann. to his wife for life, 
ind to ſeveral legacies thereby bequeathed, upon the truſts fol- 


lowing 3 VIZ. 


In truſt, to permit and ſuffer my ſon; Mark, and his aſſigns, 
« to receive the rents, iſſues, and profits of the ſaid lands and 
« premiſes, and every of them, until the day of my faid ſon 
« Mark's marriage. And then, that the faid Alderman David 
« Tew and William Stear, or the ſurvivor of them, and the exe- 
« cutors or adminiſtrators of ſuch ſurvivor, do and ſhall, in 
conjunction with my ſaid ſon Mark, make proviſion thereout, 
aby way of jointure, for. ſuch wife as the faid Mark ſhall 
«* marry, not exceeding 70/. per ann. to be paid to her or her 
« aſſigus, yearly and every year during her life, in caſe ſhe 
* ſhall outlive the ſaid Mark, out of the yearly rents, iſſues and 
«profits of the ſaid lands, or ſome competent part thereof. 
And upon this further truſt and confidence, and to the intent 
* and purpoſe, that in caſe my ſaid ſon Mar# ſhall have any 
* iſſue lawfully begotten, then, and in ſuch caſe, they the ſaid 
David Tew and Wilkam Stear, or the ſurvivor of them, his 
* or their executors or adminiſtrators, ſhall, at or upon the re- 
*queſt of my ſaid ſon Mark, convey, aſſign, and make over 
* unto him, the ſaid ſeveral leaſes, leaſehold lands and premiſes, 
and every of them, and all my eſtate, term and intereſt therein, 
*1n ſuch manner as counſel learned in the law ſhall reaſonably 
* adviſe or deviſe, to enable my ſaid ſon Mark to make provi- 
ion for his children lawfully begotten, or to be begotten. 
* But my will is further, that if my ſaid ſon Mark ſhall hap- 
"pen to have no iſſue lawfully begotten, then, and in ſuch 
caſe, the ſaid lands and premiſes, ſo deviſed as aforeſaid, in 
truſt for my ſaid ſon Mark, ſhall, from and after his death, 
go to and veſt in my ſon John; and that from thenceforth, 
my ſaid ſon John ſhall be permitted and ſuffered to receive the 


"rents, iſſues and profits thereof, and be entitled thereto, and 
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g yearly rents, iſſues and profits of the laſt mentioned lands and 
** premiſes, or ſome competent part thereof. And upon this 
further truſt and confidence, and to the intent and purpol; 


* William Stear, or the ſurvivor of them, his or their heit, 


* ſaid ſon Jobn, convey, aſſign and make over unto him, tit 


© ſonably adviſe or deviſe, to enable my ſaid ſon Jobn to mak: 
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te to ſuch conveyance of the ſame from my ſaid truſtees, 2; 
* before ditected with reſpect to my ſaid ſon Mark Concerning 
* the ſame ; ſubject nevertheleſs to ſuch jointure and proyige, 
* as ſhall happen to be made thereout for the wife of the (1 
Mark, on his intermarriage ; it being my will and defire, th, 
if my ſaid ſon Mark dies before he is married, or if he ſhoyly 
« die having no iſſue of his body lawfully to be begotten, then the 
% ſaid lands ſhall be enjoyed as aforeſaid by my ſaid fon Joby, 
«« ſubjeC to the jointure and proviſion made for the ſaid wife o 
e the ſaid Mark, and the other charges and legacies aforeſaid, 


« Ttem, J leave and bequeath to my ſaid brother Alderman 
% David Tew, and my faid brother-in-law Villiam Stear, thei 
* heirs, executors and adminiſtrators, reſpectively, my leaſes and} 
* leaſchold lands of Rathkilmore, Moynalvy, Larracor, Read. 
* flown, and Freffans, in the ſaid county of Meath, ſubject u 
„the ſeveral legacies herein after mentioned, upon the tru 
following; viz. In truſt to permit and ſuffer my ſaid fon 
«« 7ohn and his aſſigns, to receive the rents, iſſues and profit 
* of the faid laſt mentioned lands and premiſes, and every df 
* them, until the day of my ſaid ſon John's marriage; and then 
«© that the ſaid Alderman David Tew and William Stear, or the 
* ſurvivor of them, or the heirs, executors, or adminiſtrators of 
„ ſuch ſurvivor, do and ſhall, in conjunction with my faid fon 
* Fohn, make proviſion thereout, by way of jointure, for ſuch 
wife as the ſaid 70h ſhall marry, not exceeding 70 J. per an, 
* to be paid to her, or her aſſigns, yearly and every year during 
„ her life, in caſe ſhe ſhall outlive the ſaid Jobn, out of the 


« that in caſe my ſaid ſon John ſhall have any iſſue lawfully be. 
« gotten, then, and in ſuch caſe, they the ſaid David Tew and 


* executors or adminiſtrators, ſhall, at or upon the requeſt of m 
« ſaid ſeveral laſt mentioned leaſes, leaſehold lands and premike 


and every of them, and all my eſtate, terms, and interel 
*«« therein, in ſuch manner as counſel learned in the law ſhall rer 
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«proviſion for his children: But my will farther is, that if - 
i 484 fal 
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„lid ſon John ſhall happen to have no iſſue lawfully begotten, 
« then, and in ſuch caſe, the ſaid laſt mentioned leaſes, lands 
« 1nd premiſes, deviſed as aforeſaid, in truſt for my ſaid ſon 
« fobn, (hall, from and after his death, veſt in and come to my 
« aid fon Mark ; and that from thenceforth my ſaid ſon Mark 
« ſhall be permitted and ſuffered to receive the rents, ifſues and 
at profits of the ſaid laſt mentioned lands and premiſes, and be 
«entitled thereto, and to ſuch conveyance of the ſame from my 
« (aid truſtees, as is before directed with regard to my faid fon 
Jobn concerning the ſame ; ſubject nevertheleſs, to ſuch join- 
« ture and proviſion as ſhall happen to be made thereout for the 
« wife of the ſaid Fohn on his intermarriage ; it being my will 
and intention, that if my ſon John ſhall die before he is mar- 
« ried, or if he be married and ſhall have no iſſue lawfully begot- 
« ten, then, and in ſuch caſe, the ſaid laſt mentioned lands and 
« premiſes ſhall be enjoyed as aforeſaid, by my ſaid fon Mark; 
ſubject nevertheleſs to the jointure and proviſion made for the 
« aid Fobn's wife, and the legacies herein after mentioned to 
my daughter Sarah. 


« Item, My will is, that in caſe both my ſaid ſons Mark and 
„John ſhall happen to die unmarried, and that neither of them 
* ſhall have any iſſue lawfully begotten, then my daughters Mary, 
* darah and Catherine, and the ſurvivors and ſurvivor of them, 
* and their affigns, be permitted to receive all the rents, iſſues and 
"profits, of all the ſaid leaſes, lands and premiſes as tenants in 


” common, and not as joint-tenants.” | 


The teſtator then bequeathed to his daughter Mary 400 J. 
ad to his daughter Catherine 3001. payable at marriage, with 
the further ſum of 20 J. each for mourning, and the like ſum 
of 20 J. to his ſon-in-law James Wilſon, and his daughter Eliga- 
beth, for mourning ; which legacies he charged on the fortune 


Weathed to his daughter Sarah 300 /. to be paid on her day of 
marriage, and 20 /. for mourning ; and charged ſuch 300 J. and 
20 J. on the lands and fortune before bequeathed to his ſon 
fobn. And directed, that the ſaid three ſums of 400 J. 300 J. 
and 300 J. ſhould bear legal intereſt from his death till pay- 
ble, as a maintenance for his daughters till marriage. The 
will then goes on as follows: | 

« And 


and lands before bequeathed to his ſon Mart. He alſo be- 


1760. 


brother Jobn entered upon and held the lands deviſed in trul 
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And in caſe my ſaid daughters Mary, Sarah and Catberi, 
or any or either of them, ſhall happen to die before their a 
* ſpective days of marriage, my will is, that the ſaid fortunes t, 
* them reſpectively bequeathed as aforeſaid, ſhall go to, and be 
divided among my ſaid children Mar and Fohn, and the ſur. 
«« vivor of them, and to and among the ſurvivors and ſuryiyg 
** of them, the ſaid Mary, Sarah and Catherine, ſhare and (har 
* alike.” And that in caſe any of his ſaid daughters ſhould marry 
without the conſent of his truſtees, ſuch of them as ſhouly 
marry without conſent, ſhould not be entitled to any more df 
the ſaid fortunes and portions, than ſuch ſum as his truſtees 
ſhould think fit, not exceeding 100/. and he gave the ſurply 
to ſuch of them as ſhould marry with conſent. And after tak. 
ing notice, that he was indebted to his ſon-in-law Wilfn in 
100 J. as part of the marriage portion of the teſtator's daughter 
Elizabeth, which, by their marriage articles, was not to be pail 
till his death; he directed that ſum to be paid by his executor 
to the uſes of the faid articles, out of the profits of the land 
before deviſed to his ſon Marł, and charged his ſaid lands ther- 
with. And he bequeathed to his ſons Mark and Jobn, and the 
ſurvivor of them, all the reſt, refidue and remainder of his eſtate, 
fortune and ſubſtance, not before otherwiſe diſpoſed of; and ap- 
pointed the ſaid David Tew and William Stear, and his ſon Mart 
his executors. * Mey 


On the 18th of December, 1736, the teſtator died, leaving hi 
ſaid two ſons Mark and Jobn Tew, and four daughters, vi 
Elizabeth, who, in his lifetime, intermarried with James Wii, 
and received a portion, and Mary, Sarah and Catherine. 


Mark Tew the ſon proved his father's will, and he and bi 


for them reſpectively, according to the will, until Decemb# 
1739, when Mark the ſon died a batchelor, ſeiſed in his own 
right of certain lands called Great Freffans, which he held unde 


54) k 

a leaſe for lives renewable for ever; and having made his wil g 
dated the 19th of December 1739, whereby, after giving ſeverd 
legacies, he bequeathed the reſt and reſidue of his eſtate, real and 4 
perſonal, to his brother John Tew, and appointed the w A 
le 


truſtees named in his father's will executors of his will. 


Upon 
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Upon the death of Mark the ſon, unmarried, and without 
fue, Jobn Tew became ſeiſed and poſſeſſed of all the leaſehold 
eſtates and intereſts mentioned in his father's will; and alſo be- 
ame ſeiſed of the freehold leaſe of his brother Mart, and con- 
taued in the poſſeſſion thereof until his death. * 


Mary, one of the three unmarried daughters of Mark Teio the 
ther, after his death, intermarried with Digby Tarlton, by 
conſent of her father's truſtees, and afterwards died without 
fue in the lifetime of her Brother John. Sarah, another daugh- 
ter, with the like conſent, intermarried with Richard Mottley ; 
and, having ſurvived her huſband, made her will, and appointed 
her brother John Tew her executor, and died in his lifetime, 
leaving the appellants, Catherine and Elinor Mottley, her two 
daughters, and only ſurviving iſſue. And Elizabeth, the eldeſt 
daughter, who had intermarried with James Wilſon, died in his 
lifetime, leaving two children, the appellants Mar# and Suſanna 
Wilſon. 


Jobn Tew intermarried with Jane Hill, having previous to 
his marriage made a ſettlement upon her out of the lands of 
Freffans and Rathhilmore, in bar of all dower and thirds, which 
ſhe could claim out of his real and perſonal eſtates; and ſoon 
after the marriage, died inteſtate, and without iſſue. But a con- 
teſt ariſing concerning the right of adminiſtration, adminiſtrators 
fendente lite, were appointed by conſent of all parties. 


Catherine the youngeſt daughter of Mark Tew the teſtator, 
with the conſent of her father's truſtees, intermarried with the 
reſpondent Thomas Bayly, and ſurvived all her brothers and 
liſters; and, as ſuch ſurvivor, ſhe, and the reſpondent Thomas 
Bayly in her right, pretended that they were entitled to all the 


the appellants, although they were the children and legal repre- 
ſentatives of the two other dau ghters of Mark Tew the elder, had 
no right or title to any part thereof. And under colour of ſuch 
pretenſions, the reſpondents Thomas Bayly and Catherine his 
Wite, in Auguſt 1754, exhibited their bill in the Court of Chan- 
ry in Ireland, againſt the appellants, and the heir at law and 
legal repreſentative of the ſurviving truſtee named in the will of 
Mark Tem the elder, and others, ſtating the ſeveral matters afore- 
Vor, V. | 5 H laid, 


leaſehold eſtates and intereſts of Mar4 Tew the elder; and that 
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_ and profits thereof ſince the death of the ſaid John Tew, 


and the appellants Mark and Suſanna Wilſon his nephew and 


| Suſanna Wilſon, the next of kin of the ſaid John Tew, and et- 
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ſaid, and praying, that the reſpondent Catherine, and the . 
ſpondent Thomas in her right, might be let into, and quieted A 
the poſſeſſion of the ſaid lands, and for an account of the rents 


The appellants Mark and Suſanna Wilſon, by their anſwer 
ſaid, they were the children of Eligabethb Wilſon, formerly Tex, 
one of the daughters of Mark Tew the elder ; that Foby 7 
died, leaving the reſpondent Catherine his only ſurviving liſter, 


niece, the only ſurviving iſſue of his ſiſter Elizabeth, and the 
appellants Catherine and Elinor Mottley his nieces, and only (yr. 
viving ifſue of his ſiſter Sarah Motley; and ſubmitted to the 
Court, whether by the words and meaning of the will of Mart 
Tew the elder, the reſpondent Catherine, and the reſpondent 
Thomas in her right, were entitled to any more than one thir 
part of the freehold and leaſehold intereſts therein mentioned; 
apprehending that they, as being the only iſſue of their mother 
Elizabeth, were entitled to a diſtributive ſhare of all the terms 
for years, and other the perſonal eſtate of Mark Ten the elder, 
and Mark Tew the younger, and John Tew; and that the ap- 
pellant Mark Wilſon, as heir at law of his ſaid mother, wa 
entitled to her part of the freehold and real eſtate of her (aid 
father and brothers. 


The appellants Catherine and Elinor Mottley, by their anſwer 
inſiſted, that as the daughters and only ſurviving iſſue of ther 
mother, they were, with the appellant Mark Wilſon, and the 
reſpondent Catherine Bayly, the heirs at law of Mark Tew the 
elder, and Mark Tew the younger, and John Tew, and were, 
with the reſpondent Catherine, and the appellants Mark and 


titled to their diſtributive ſhares of his perſonal eſtate ; and #- 
prehended the intention of Mark Te the elder, in his will was, 
that in caſe of his two ſons dying unmarried, or without iflue 
the ſeveral leaſes, lands and premiſes in his will mentioned 
ſhould go to his three daughters, Mary, Sarah and Catherin!, 
and their reſpective iſſue ; and that they, as the only iſſue of the 
faid Sarah, were entitled to an equal ſhare with the reſpondent 
Catherine, of the ſaid leaſes, lands and premiſes. 


On 
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On the 16th of June, 1755, the appellants Mark and Suſanna 
Wilſon preferred their croſs bill againſt the reſpondents, and the 
wid Catherine and Elinor Mottley, praying, that their ſhares of the 
ſcechold and leaſehold eſtates and intereſts mentioned in the 
vyms of Marl Teco the elder, and Mar ＋ Tew the younger, or 
whereof the ſaid John Tew was ſeiſed or poſſeſſed at his death, 
might be decreed to them; and that an account might be 
taken of the perſonal eſtate of the ſaid John Tew, and that they 
might be decreed to receive their proportion thereof. 


The reſpondents by their anſwer to this croſs bill, inſiſted 
upon the ſeveral matters ſet forth in their original and amend- 
ed bills; and that the reſpondent Catherine, as the ſurviving 
daughter of Mark Tew the elder, was entitled to all the leaſes 
for lives and years mentioned in his will. And the appellants 
Catherine and Elinor Mottley, alſo inſiſted upon the ſeveral mat- 
ters contained in their anſwer to the reſpondent's bill. 


Iſſue being joined in both theſe cauſes they came on to be 
heard before the Lord Chancellor of [re/and, on the 8th of De- 
cember 1758, and ſeveral ſubſequent days; and on the 20th of that 
month his Lordſhip was pleaſed to decree, that the reſpondent Ca- 
therize Bayly, and the reſpondent Thomas in her right, were enti- 
tled to, and ſhould have and recover all the freehold and leaſehold 
eſtates and intereſts contained in the will of Mark Tew the elder 
deceaſed ; and granted an injunction for that purpoſe : And it 
was referred to the Maſter, to take an account of the rents, if ucs 
and profits of the ſaid freehold and leaſehold intereſts, from 
the death of John Tew the inteſtate, and into whoſe hands the 
lame came, and how diſpoſed of : And his Lordſhip declared, that 
the heirs at law of the ſaid John Tew, were entitled to his real 
cltate and deſcendible freeholds ; and that the reſpondent Cache- 
me, and the reſpondent Thomas in her right, ſhould have and 
recover one third part thereof, and that the appellant Mari //or 
ſhould have and recover one other third part thereof, and that the 
*ppellants Catherine and Elinor Mottley ſhould have and recover 
the other third part thereof. And it was ordered, that the 
Maſter ſhould take an account of ſuch real eſtates, and of the 
rents and profits thereof, ſince the death of the ſaid 7% Tew, 
by whom received, and how applied: And it was declared, that 
lis next of kin were entitled to his perſonal eſtate, according 
to 
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in mentioned, and declared expreſsly, that in caſe both his fons 


vivorſhip is againſt equity, and that no ſurvivorſhip ſhould hold 


Caſes in Parliament, 


to the ſtatute of diſtribution; vz. the reſpondent Catherire 
and the reſpondent Thomas, in her right, to one third part 
thereof; the appellants Mark and Suſanna Wilſon to one other 
third part thereof, and the appellants Catherine and Eline 
Meottley to the other third part thereof; and it was ordered, thy 
the Maſter ſhould take an account of ſuch perſonal eſtate, ang 
the iſſues and profits thereof, ſince the death of the ſaid 4 
Tew, by whom received, and how applied, and alſo an account 
of the debts due by John Tew, and his funeral expences; and 
the uſual directions were given for taken the ſaid account, 
and the conſideration of coſts, and all further directions were re 
ſerved until after the Maſter's report. 


From ſo much of this decree as adjudged the whole freehold 
and leaſehold intereſts of Mark Tew the elder, to the reſpon- 
dents only, the preſent appeal was brought; and to obtain 4 
reverſal or variation thereof, it was argued, that by the word; 
and meaning of his will, his three daughters, Mary, Sara 
and Catherine had ſuch a contingent intereſt veſted in them up- 
on their father's death, in his ſaid leaſehold eſtates and intereſts, 
as was tranſmiſſible to their aſſigns, or repreſentatives ; the teſ- 
tator having deviſed the ſame to truſtees, upon the truſts there- 


Mark and John ſhould die unmarried, and that neither of them 
ſhould have any iſſue lawfully begotten, then his three daughters 
Mary, Sarah and Catherine, and the furvivors and ſurvivor of 
them, and their aſſigns, ſhould take as tenants in common, and 
not as joint-tenants ; and if upon the death of both the brothers, 
Mark and John without iſſue, the one married, the other un- 
married, the contingency had happened; it was apprehended, that 
the appellants Catherine and Elinor Mottley, as being the lawful 
iſſue of Sarah Tew, were entitled to an equal ſhare with the 
reſpondent Catherine, of the deviſed eſtates of Mark Tew the 
elder, in virtue of his ſaid will. That the advantage of ſur- 


after marriage, againſt the iſſue of either of the three daughters 
Mary, Sarah and Catherine, appeared to be the intention of the 
teſtator throughout his will: For in one clauſe he declared, that 
if any one of his ſaid three. daughters ſhould die &efore marriage, 
the fortunes thereby bequeathed to them reſpectively, ſhould g0 (0 


the ſuryivor. In another clauſe he limited over the * : 
| uc 
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ſuch as ſhould marry without conſent, to the others; and in the 
\ limitations of his leaſeholds his expreſs words were, that his 
three daughters, Mary, Sarah and Catherine, ſhould be tenants 
in common and not joint-tenants; and theſe expreſs words being 


the laſt in the ſentence, controuled the former words of ſurvivor- 


ſhip, which the reſpondents would ſtrain to their own advan- 


tage, againſt the whole tenor of the will, and the juſtice and 
equity of the caſe. That it was apprehended, the words, and 


the ſurvivors and ſurvivor of them, and their aſſigns, could not be 


conſtrued as deſcriptive of the perſons who were to take upon 
the contingency happening ; for had that been the intention of 
the teſtator, he would have ſaid, or the ſurvivors or ſurvivor, 
as he did in ſeveral other parts of his will with propriety : Be- 
ſides, if theſe words were conſidered as deſcriptive of the per- 
ſons who were to take at the time of the contingency happening, 
then if all the three daughters had died leaving iſſue in the life- 
time of either of the brothers, and the contingency had after- 
wards happened, it was apprehended, that ſuch iſſue could not 


have taken under this deviſe. That the teſtator did not intend. 


the whole to a ſurviving daughter, from his adding the words 
their affigns ; for had he ſo intended, he would have ſaid He 
ſurvivor of them, and her aſſigns, or, the agu of ſuch ſurvivor, 
and would not have made uſe of the words, heir aſigns as te- 
nants in common, and not as joint-tenants. Put ſuppoſing that 
the contingency never happened, becauſe John Tew married, 
though he died without iſſue, and though Mark his brother 
died a bachelor; yet the appellants were equally entitled with 
the reſpondent Catherine, to the frechold leaſes and eſtates of 
Mark Tew the elder, Mark Tew the younger, and John Teo, 
as heirs at law ; and were alſo equally entitled with her to the 
leaſes for years, as well as the other perſonal eſtate of John: 
Tew the inteſtate, as.his next of kin; and therefore it was ap- 


prehended, that in either caſe the decree was erroneous, and 
bought to be reverſcd, 


On behalf of the reſpondents it was inſiſted, that it appeared the T. Sewell. 
teſtator meant that the leaſchold eſtates deviſed for the benefit of Gs, Fender. 


his lon Mark, ſhould go to his ſon Fobr, upon either oftheſe two 
contingencies; v2. if Mark ſhould die before marriage, or ſhould 
die having no iſſue ; and that the leaſcholds given for the benefit 


ef his fon John, ſhould go over to his fon Mark, if Jobn ſhould 
Vor. V. 5 1I die 
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die before marriage, or ſhould die having no iſſue: And it 
ſeemed clearly to have been his meaning, that if both ſhould die 
before marriage, or without having ifſue, then the eſtates ſhould 
go over to his three daughters, Mary, Sarah and Catherine, an 
* the ſurvivors and ſurvivor of them.” To comply with thiz 
intention, the clauſe in the will, where he ſaid, that “ if bo 
his ſaid ſons ſhould happen to die unmarried, and that neither 
of them ſhould leave any ifſue lawfully begotten,” muſt be 
conſtrued in the disjunctive, as if he had faid, if both my ſons 
* ſhall happen to die unmarried, or neither of them ſhall hays 
&« any iſſue lawfully begotten; or be conſtrued as expreſſing the 
two caſes, in either of which the deviſe over was to take place : 
For no reaſon could be aſſigned to ſuppoſe he meant to deviſe 
to his davghters, upon events different from thoſe he had pro. 
vided for as between his ſons; and more eſpecially, as ſuch 2 
conſtruction would make him die inteſtate in the caſe which had \ 
happened. That the deviſe in favour of his three daughters, 
veſted no eſtate or intereſt in them on his death, but was to take 
effect on a contingency to happen at a future time, namely, on 
both his ſons dying without having iſſue; the perſons then to 
take, were his daughters Mary, Sarah and Catherine, and the 
ſurvivors and ſurvivor of them, as tenants in common, and not 
as joint-tenants, a preference being given to the daughters or 
daughter who ſhould ſurvive; and this ſurvivorſhip muſt refer 
to that period of time, when the event ſhould happen on which 
the deviſe was to take place; that is, on the death of the ſons 
without having iſſue. If more than one of the daughters ſhould 
at that time ſurvive, ſuch ſurvivors muſt take as tenants in com- 
mon, and the joint intereſt ceaſe; and if but one. of the daugh- 
ters ſhould be then ſurviving, ſuch only ſurvivor muſt take 
the whole. This was the plain and obvious meaning of the 
deviſe, without adding to, rejecting, or varying any of the 
words; and in conſequence of it, the reſpondent Catherine be- 
ing the only ſurviving daughter of the teſtator, at the death of 
his ſon John, ſhe and the reſpondent Thomas her huſband 1n 
her right, were entitled to the lands and premiſes deviſed l 


the will. 


As to the objection, that the limitation in favour of the 
daughters was void, as being on too remote a contingency» % 


a dying without iflue ; it was anſwered, that the contingenc) 
| - 
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«1s ſo far from being too remote, that it was to happen within 
he compaſs of the lives of the teſtator's ſons Mar and John; 
© the truſtees in the will were, on each of his ſons having iſſue, 
convey the premiſes deviſed to them reſpectively ; and if one 
hould die having no iſſue, and the ſurvivor ſhould have iſſue, 
then thi lands originally deviſed to the ſon ſo dying, were to 
be conveyed abſolutely to the ſurviving ſon ; and in that caſe, 
there was no deviſe over. If both his ſons died unmarried, or 
neither of them ſhould have any iſſue lawfully begotten, 
then only the deviſe in queſtion was to take effect; and the 
litter of theſe contingencies having happened, by neither of the 
ons having had iſſue, the deviſe over was good; and therefore 
the teſtator's heirs at law, and next of kin, could not, as ſuch, 
have any right or title to the eſtates in queſtion, 


But after hearing counſel on this appeal, it was oRDERED 
ind ADJUDGED, that ſo much of the decree complained of as 
had adjudged all the freehold and leaſehold eſtates and intereſts 
contained in the will of Mark Tew the elder deceaſed, to the 
reſpondent Catherine Bayly, and the reſpondent Thomas Bayly 
in her right, and decreed them to be put and quieted in the 
poſſeſſion thereof, ſhould be reverſed : And it was DECLARED, 
that the ſame, by virtue of the ſaid will, upon the contingencies 
which had happened, were well deviſed to the teſtator's daughters, 
Mary, Sarah and Catherine, as tenants in common ; and that 
one third thereof belonged to the reſpondent Catherine Bayly, 
ad the reſpondent Thomas Bayly in her right; another third to 
the appellants Catherine and Elinor Mottley ; and the remaining 
third of the freehold leaſes to be divided in thirds, between the 
appellants Catherine and Elinor Mottley, and the reſpondents, 
and the appellant Mar Wilſon: And that the remaining third 
of the chattel leaſes, belonged to Weldon Tarleton, adminiſtrator 
of Mary Tarleton: And it was ORDERED, that the court of 
Chancery in Ireland ſhould give ſuch directions as might be ne- 
ceſſary for partitions, conveyances, and delivery of poſſeſſion, 
cording to the ſeveral rights of the parties before declared. 


and it was further oRDERED and ADJUDGED, that the reſt 
the ſaid decree ſhould be affirmed. 


The 
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Caſe 33. The Reverend William Richaraſon, D. D. Appellant 


The Reverend John Chapman, D. D. 
Samuel Jenner, Clerk, James Tunſtall, 
D. D. Henry Hall, Clerk, John Pot- 
ter, D. D. Thomas Tanner, D. D. 

Jeremiah Milles, D. D. George Sayer, 
D. D. and the Right Reverend John i 
Lord Biſhop of Lincoln. Te 


? Reſpondent, 


26th February, 1760. 


OC TOR John Potter, late Archbiſhop of Canterbur, 
being entitled to the next preſentation to, or diſpoſition 

of ſeveral benefices or dignities in the church, commonly called 
options, did, by his will dated the 12th of Auguft 1745, be 
queath the ſame in the words following: I give and bequeath 
* to my executors, all my options, in truſt nevertheleſs, that 
* in diſpoſing of the ſaid options, regard be had, according to 
« their diſcretion, to my eldeſt ſon Mr. Potter, Archdeacon of 
* Oxford, to my ſons-in-law the huſbands of my daughters, 
« to my preſent and former chaplains, and other domeſtics 
particularly to Doctor Tunſtall, my chaplain, and to Mr. 
„Hall my Librarian; alſo to my worthy friends and acquaint- 
„ ance, particularly to the Reverend Doctor Richardſon of Can- 
* bridge, who will, I hope in due time, find ſome opportunity 
« to rectify thoſe miſtakes in his printed accounts of my deat 
* and moſt honoured patron, Archbiſhop Teriſon, of which he 
« has been by me advertiſed.” And the Archbiſhop appointed 
George Paul, L. L. D. John. Andrew, L. L. D. and the t. 


ſpondent Chapman, his executors. 


The Archbiſhop died on the 1ath of October 1747, and ſoon 
after Doctor Pau/ and the reſpondent Chapman proved his will 
Dr. Andrew having died in the teſtator's lifetime. 


The dignity or preferment of the treaſurerſhip of the cathedri 
church of Chichefter, one of the options belonging to the Arch- 


biſhop, and the firſt which fell, became vacant about the j® 
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1750; whereupon the reſpondent” Chapman was preſented to the 
me by his co-truſtee Dr. Paul, though he had been preferred 
by the Archbiſhop in his lifetime to the livings of Allington 
and Merſham in the county of Kent, and to the archdeaconry of 
{ubury, in the county of Sufolt, together of the yearly value 
of 600/. and upwards, 


Upon ſuch preſentation of the reſpondent Chapman to the 
reaſurerſhip of Chicheſter, Dr. Potter and the ſons-1n-law of the 
Archbiſhop, filed their bill in the Court of Chancery, inſiſting, 
that Dr. Potter, as being firſt named in the clauſe in the Arch- 
biſhop's will, and aſter him the ſons-in-law, were entitled be- 
ſore any other objects, to be preſented to the options, as they 
became vacant ; and praying, that the Lord Biſhop of Chi- 
efer might be ſtayed by injunction, from inducting the re- 
ſondent Chapman into the treaſurerſhip, and for other relief. 


Dr. Paul by his anſwer to this bill ſaid, that the reſpondent 
Chapman, having been one of the Archbiſhop's chaplains, he 
(the ſaid Dr. Paul) taking into conſideration, that, in caſe of 
lis death, the ſole right, of preſentation to the options, on a 
nmcancy, would veſt ſolely in the reſpondent Chapman, and that 
Chapman might, by means thereof, be hindered from having any 
of the options for his own benefit, but that the plaintiffs in the 
ſuit, or any of the other objects named in the teſtator's will, 


options on a vacancy, he did preſent the reſpondent Chapman 
to the dignity of the treaſurerſhip of Chicbeſter; and further 
ſaid, that he was willing to join 1n preſenting the ſeveral other 
perſons named or pointed out by the Archbiſhop, in his will, 
to the options, as the ſame ſhould become vacant; and did not 
intend, in caſe the reſpondent Chapman ſhould be eſtabliſhed in 
tte treaſurerſhip, to preſent him to any other of the options. 


The reſpondent Chapman by his anſwer, gave the like reaſons 
for his being preſented to the treaſurerſhip, and further ſaid, 
hat he was willing and deſirous, and believed Dr. Paul was 
willing and deſirous, from time to time, as the other remaining 
options ſhould become vacant, to preſent thereto the ſeveral 
perlons, named or pointed out by the Archbiſhop in his will, 
ceording to the beſt of their diſcretion, and according to the 
Vol. V. 5 K truſts 


might at any time afterwards be preſented to all the other 
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ws Not intend to preſent him (the ſaid Chapman) to any other of the 
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truſts repoſed in them; and ſaid, that he believed Dr. Paul did 


options, in caſe he ſhould be permitted to hold the treaſurerſhig 
of Chicheſter ; and denied having given out, that he or Dr. Paul 
would hinder and prevent the plaintiffs from all future benefit 
and advantage from any other of the options, which might then 
after become vacant, or that he would take to his own uſe all 
the ſaid options. 


The injunction obtained in that ſuit having been diffolved 
ſoon after putting in the anſwers, the reſpondent Chapman wx 
eſtabliſhed in the dignity of the treaſurerſhip of Chicheſter, which 
is not only of conſiderable yearly profit, but is increaſed in value 
to the reſpondent, by the dropping of two lives in a leaſe of u 
eſtate belonging to the ſame, for the renewing of which the r 
ſpondent Chapman demanded 1 500 /. 


The place or dignity of precentor of Lincoln, was the third 
option which became vacant, (the ſecond being a rectory with 
cure of ſouls) and this vacancy was occaſioned by the death of 
Dr. Trimnell, upon the 18th of May 1756. 


The reſpondent Chapman, having long intended to procur 
this option to himſelf, had early intelligence of Dr. Trimnell 
death; and on the 26th of May ſet out for Bugden, but no 
finding the Biſhop at home, went on to Lincoln, and enquired int 
the ſtate and condition of the houſe belonging to the preceator 
ſhip, and talked with one Mr. Holding, the agent of the late pre 
centor's widow, relating to the furniture of the houſe, and tid 
time that the widow might probably be permitted to ſtay in ti 
ſame ; and from thence went to the Biſhop of Lincoln, whom | 
met upon his viſitation at Hatfeld, on the 1ſt of June 1750, ank 
defired the Biſhop to admit him into the office or dignity of pt 
centor, as patron of that turn, upon his own prayer; but th 
Biſhop did not think proper to comply with the propoſal, # 
told him, that he would write to him upon the ſubject; and 4 
cordingly afterwards wrote and informed him, that if he (Cha 
man) had been abſolute patron of that turn, he would have a 
mitted him to the precentorſhip upon his prayer; but it 4 
peared he was not ſuch patron, but only in truſt, he deſiredt 
ſee an extract of the Archbiſhop's will, and a copy of the 1 


of the Court of Chancery, relating to the treaſurerſhip of Chi- 
cheſter, before he would determine whether he could properly 


:dmit him to the precentorſhip or not. 


The reſpondent Chapman, finding from the anſwer given by 
the Biſhop, that it would be difficult to procure himſelf to be 
admitted to the precentorſhip, in the manner he had firſt pro- 
roſed, formed another ſcheme to accompliſh his purpoſe ; and 
with that view got the reſpondent Venner, a nephew of the wife 
of Archbiſhop Potter, who then reſided upon a vicarage, to which 
he had been preferred in the county of Kent, to meet him at 
Rocbeſter upon the 7th of June; and at ſuch meeting, the re- 
ſpondent Chapman told him, that he had long intended to ſerve 
him, and that there was then an option vacant, by which he 
deſigned he ſhould be benefited ; and then told him that the pre- 
centorſhip and canonry reſidentiary of Lincoln was become va- 
cant, and talked to him about the nature and buſineſs of the 
precentorſhip ; and before Venner had given any anſwer to what 
was ſo mentioned, the reſpondent Chapman told him, that per- 
haps the option itſelf might not be ſuitable to him, and aſked 


ſuch as his (the ſaid Chapman's) living of Merſham ? Whereupon 
the reſpondent Venner deſired to have the living of Merſbam, in- 
ſtead of the precentorſhip ; and the reſpondent Chapman then 
alked Venner, if he would ſignify ſo much to the Biſhop of 
Lincoln, upon which Yenner declared that he would, and did 
accordingly, during the meeting at Rochefter, upon the 7th of 
June, ſign a certificate or petition, to the Biſhop of Lincoln for 
that purpoſe. 


This certificate was afterwards deſtroyed ; and the reſpondent 
Chapman thinking it neceſſary that Venner ſhould certify to the 
Biſhop, that he had had an offer made him of the precentorſhip, 
afterwards ſent to Venner to come to London ; whereupon Ven- 
ner met the reſpondent Chapman in London, upon the 11th of 
June, when Chapman told Venner that he was not quite ſatis- 
hed with what they had done, with regard to the option ; and 
the reſpondent Chapman, with a view that neither Venner him- 
lf, nor any one elſe, might have it in his power to ſay, that 
he, Chapman, had procured or perſuaded Venner to make an ex- 


made 
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him, if he ſhould not like ſomething elſe inſtead of the option, 


change, again explained the nature and duty of the option, and 


and for ſeveral reaſons of private convenience thereunto me 


that it was neceſſary he ſhould make a preſentation, the reſpon- 
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made a pretended offer to Venner of a preſentation thereto; and 
Venner declining ſuch offer, and ſaying that he choſe to ex. 
change the ſame for Merſham, the reſpondent Chapman, at ſuch 
meeting of the 11th of June, procured Venner to ſign another 
certificate to the Biſhop, in the words following: Know all 
* men by theſe preſents, that I Samuel Venner, Clerk, Vicar of 
„ Sutton Vallence in Kent, nephew to the late Moſt Reverend 
« Doctor John Potter, Archbiſhop of Canterbury, by his wife, 
„and one of thoſe who are capable, by his Grace's will, of th. 
« benefit of ſome option left by the ſaid will, have had the offer 
« from the Reverend Doctor Joh, Chapman, executor of his 
e ſaid Grace's will, of a preſentation to the chantorſhip of Lin. 
* coln, one of the ſaid options now vacant, for which I am yry 
* thankful; but I hereby declare, that, upon due deliberation, 


e moving, I chooſe in lieu thereof, and in the way of exchange 
e for the ſaid chantorſhip, certain other preferment more ſuitable 
and more agreeable to me, in the preſent poſſeſſion of the ſaid 
Doctor Chapman, which he at my inſtance 18 willing to aſſign 
and exchange to me for that purpoſe; and it is therefore my 
© moſt earneſt deſire, and my humble requeſt to the Right Re- 
« verend the Lord Biſhop of Lincoln, that he would be pleaſed, 
* inſtead of myſelf, to admit the ſaid Doctor Chapman to the 
« ſaid chantorſhip of Lincoln, and to put him in due form into 
« the full poſſeſſion thereof. Witneſs my hand and ſeal, this 
<< 11th day of Jun, in the . of our Lord, 1756. Samuel 


Penner.” 


The reſpondent Venner, at the time of ſigning this certificate, 
was only, bachelor of arts, and incapable of holding any other 
living with his vicarage ; and the reſpondent Chapman was not 
patron of the living of Mer ſham, nor of any other of the pre- 
ferments which were then in his poſſeſſion. 


A caveat being entered with the Biſhop of Lincoln againſt ad- 
mitting the reſpondent Chapman to the precentorſhip, and the 
Biſhop having thereupon informed the reſpondent Chapman, 


dent Chapman found he could not be preſented as patron on his 
own prayer; and being ſo preſſed to make a preſentation, he on 


the 7th of July, 1756, figned a preſentation of the reſpondent - 
Venner 
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Jenner to the option, which he depoſited in the hands of a friend 9 5 
of his own, Who was a ſtranger to Mr. Venner, and did not ac- e 
quaint him that he had made ſuch preſentation till the 28th of 
July ; and after the reſpondent Fenner was made acquainted 
with the ſame, he never prayed to be admitted thereon. 


On the 16th of December 1756, the appellant filed his bill in 
the Court of Chancery, againſt the reſpondents Chapman and 
yenner, and the Lord Biſhop of Lincoln, which was afterwards 
amended, and the other reſpondents were made defendants, 
charging the ſeveral matters before ſtated ; and that the firſt 
or principal view of the reſpondent Chapman, was to obtain the 
precentorſhip to himſelf, without reſigning any preferment ; 
and when he found a difficulty in ſo doing, he then firſt reſolv- 
ed to make uſe of Venner, in order to procure the precentorſhip 
for himſelf, upon exchange of other preferment of leſs value, 
and that the reſpondent Venner was preſented to the option upon 
an agreement or colluſion between him and Chapman, that Ven- 
ner ſhould exchange the precentorſhip with the reſpondent Chap- 
nan, for ſome of Chapman's preferment of leſs value than the 
precentorſhip. And it was further charged, that all the perſons 
particularly named in the Archbiſhop's will, had either from the 
Archbiſhop in his lifetime, or ſince his death, by means of his 
options, received ſome benefit or preferment except the appel- 
lant, who had, fince the Archbiſhop's death, altered his printed 
account of the life of Archbiſhop Tenniſon, agreeably to the in- 
timation given by the Archbiſhop in his will; and all the re- 
ſpondents, except the Biſhop of Lincoln, were required to ſet 
forth, whether they claimed to be preſented to the precentor- 
ſhip of Lincoln. And the bill prayed, that the preſentation 
of the reſpondent Venner to the precentorſhip, might be delivered 
up to be cancelled; and that the reſpondent Chapman might be 
compelled to preſent the appellant, and that the Lord Biſhop of 
Lincoln might be directed to admit, inſtitute, and induct the 
appellant into the precentorſhip; and that the truſt repoſed in 
the reſpondent Chapman, might be executed according to the 
true intent of the Archbiſhop, expreſſed in his will; and that the 
bihop might in the mean time, be reſtrained by injunction from 
oing any act for the induction, inſtallation, or eſtabliſhment, 
either of the reſpondents Venner or Chapman, or any other per- 
lon, to the ſaid precentorſhip. 
Vor. V. 
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w=— And the reſpondents Chapman and Venner, by their anſwers, in. 


make ſuch exchange, and believed that he had been, and would 


the preſentation made by the reſpondent Chapman, without ary 


to, in order to open the way to the appellant, whom they knen 


having thereby relinquiſhed all pretence of right. 
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To which bill the ſeveral defendants put in their anſwers 


ſiſted, that Venner was preſented for his own benefit and advan. 
tage, and without any agreement or promiſe whatſoever for 20 
exchange; but the reſpondent Chapman admitted, that he, 
for twelve months paſt and upwards, had within himſelf an in. 
tention of making an exchange with Mr. Yenner for the option, 
in caſe Venner, after his being admitted, ſhould be willing to 


in ſuch caſe be willing to make an exchange with him; but 
that he was not abſolutely determined within himſelf, and there. 
fore could not ſet forth, in caſe Yenner ſhould be admitted to 
the vacant option, and ſhould offer to change with him for any 
preferment of his, whether he ſhould or ſhould not comply 
with ſuch offer. The reſpondent Venner by his anſwer ſaid, 
that in caſe he had been inducted into the vacant option, upon 


obſtruction or impediment, he ſhould, after ſuch induction, have 
been willing, and did within himſelf intend, to exchange the 
ſame with the reſpondent Chapman for his living of Merſhan, 
or ſome other preferment in his poſſeſſion, in caſe the reſpondent 


Chapman would have conſented thereto. ek 


The reſpondents, Dr.: Potter, Dr. Sayer, Dr. Tanner, and 
Dr. Milles, by their anſwers, renounced and reſigned all right 
or claim of being nominated or preſented to the precentorſhip. 
And the reſpondents, Dr. Tanner and Dr. Miles, ſaid they were 
the more willingly induced to relinquiſh all right or claim there- 


to be a perſon very much reſpected by the late Archbiſhop Potter 
in his lifetime. 


The reſpondent Tunſtall and the reſpondent Hall, by their 
anſwers, ſeverally inſiſted on a prior right to the appellant, un- 
der the truſt of the Archbiſhop's options, being named next after 
his ſon and ſons-in-law. And the reſpondent Hall brought 1 
croſs bill, praying relief, upon the foundation of ſuch right.— 
But it would be immaterial to take further notice of their claim, 
the ſaid reſpondents not having appeared to the appeal, and 


— xc a wm _ wm 


And 
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And the Biſhop of Lincoln, by his anſwers to both bills, ſaid, 
hat he was willing to be reſtrained from induCting, inſtalling, 
or eſtabliſning the reſpondents Fenner or Chapman, or any other 
perſon, in the place or dignity of precentor, until the right and 
matter in diſpute between the appellant and the other reſpon- 
Jents, ſhould be fully heard and determined by the Court. 


Poth cauſes being afterwards at iſſue, divers witneſſes were 
examined, and publication paſſed ; and the Biſhop being ex- 
amined as a witneſs, proved the ſeveral applications made to him 
by the reſpondent Chapman, as before ſtated; and Mr. Thomas 
potter proved, that the reſpondent Chapman acquainted him, 
that he (Chapman) intended to take the precentorſhip himſelf, 
and to reſign his leſſer living to the reſpondent Yenner ; and 
that if he, Mr. Potter, had no objection, the Biſhop was defir- 
ous to carry the exchange into execution; but that upon Mr. 
Potter's objecting, that Venner being only a bachelor of arts was 
incapable of taking a diſpenſation to hold two livings, the re- 
ſpondent Chapman replied, that point had been conſidered and 
ſttled, and that Mr. Venner was to go again to the univerſity, 
ind keep as many terms as would enable him to take the degree 
of maſter of arts, which, with a chaplainſhip to ſome nobleman, 
would qualify him for a diſpenſation ; and that it would be no 
difficult matter to obtain. the conſent of the Archbiſhop of Can- 
terbury, or his ſucceſſor, to exchange his (Chapman's) life in 
the living of Merſbam, for the life of Mr. Venner; and that 
upon his (Mr. Potter's) aſking what was to become of the living 
in the mean time, he replied, that he (Chapman) ſhould keep 
poſſeſſion both of the precentorſhip and the living, making a ſti- 
pulated allowance thereout to the reſpondent Venner. 


a gy—_—— nw _— 


On the 17th, 19th, 2oth, and 21ſt of November, 1759, both 
Quſes came on to be heard together before the Lord Keeper 
Henley, when his Lordſhip was pleaſed to order, that the bill 
drought by the appellant, and alſo the bill brought by the re- 
pondent Hall, ſhould ſtand diſmiſſed as againſt the Lord Biſhop 
of Lincoln, with 40 f. coſts ; and as againſt the other defendants 
without coſts ; and that the injunction obtained by the appellant 
ſhould be diffolved. | 


From 
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From this decree of diſmiſſion the preſent appeal was brought, 
and on behalf of the appellant it was inſiſted, that there is * 
a plainer propoſition in conſcience, nor of greater moment t, 
the ſafety and property of mankind, than that a truſtee ought 
ſtrictly to purſue the tenor of his truſt, without Perverting 
it directly or indirectly, to his own perſonal advantage, For 
this purpoſe, courts of equity controul the conduct of truſtees, 
and the ſame care and jealouſy which are employed in the re. 
gulation of private truſts, muſt be deemed peculiarly due 9 
ſuch as are of a public nature, and concern the ſacred office; 
of religion, That the ſole view of the reſpondent Chana 
throughout this whole tranſaction, was to ſecure the preferment 
in queſtion for himſelf. When he could not prevail to be admit. 


ted directly on his own requeſt, his whole art and attenticg 


were exerciſed to gain it, in conſequence of an indirect collu- 
ſive engagement with the reſpondent Fenner. And this fit 
appeared from the converſation between them, as ſtated in both 
their anſwers ; it appeared alſo from his converſation with M. 
Potter ; and above all, from the written memorandum laid be- 
fore the Biſhop, in the form of a certificate from the reſpon- 
dent Fenner, importing that he was deſirous to take ſome 
other ſmaller preferment in the poſſeſſion of Dr. Chapman, in- 
ſtead of the precentorſhip, which was much more valuable, 
The preſentation was not drawn up in favour of Penner, till 
after repeated refuſals of the Biſhop of Lincoln to admit Dr 
Chapman, and information received that a bill in Chancery 
was to be filed againſt him. It was then detained in the cul- 
tody or power of Dr. Chapman, for ſeveral weeks before it wa 
tranſmitted to the Biſhop; and when it was tranſmitted, 
the reſpondent Fenner never tendered: himſelf for admiſſion 
upon it. That theſe facts were not denied by the anſwer 
of either of them; and proved/as legally to the conviction d 
a court of juſtice, as they did in reaſon to every man's 0! 
private conſcience, that a colluſive agreement or plan was form- 
ed or entered into between the parties, to procure the pre- 
centorſhip for Dr. Chapman; and that this plan had exiſte 
without alteration, except in the manner propoſed for.accon- 
pliſhing it, from the beginning to the end of the tranſaction 
And it was admitted by the anſwers of both, that in caſe tif 
preſentation made to Venner ſhould not be cancelled, the inten- 
tion remained of reſigning in favour of Dr. Chapman, thou?! 


the agreement was verbally denied. That the ſelfiſh cube, 
Le 2 
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nd breach of truſt complained of in this cafe, was highly ag- 


obligations to the teſtator, who was his patron; by the con- 
detable acceſſion to his preferment out of theſe options ſince 
we teſtator's death, through the means of his co-truitee, Dr. 
pan; by the diſclaimer, in his anſwer to Dr. Potter's bill, of 
my future expectation of advantage from them; and by the 
imoniacal nature of his dealings with the reſpondent Venner, 
gainſt the reaſon, rule and authority of the Canon Law, and 
of all the Canons which bind the clergy, and which are ſup- 
ported in ſome inſtances, by penalties to be inflicted in the 
temporal courts, under the authority of acts of parliament. 
But it was objected, I. That the truſt in queſtion conferred no 
right or intereſt upon the perſons particularly named in the de- 
rite, which could entitle them to any remedy in law or equity; 
it was a mere recommendation, left by the teſtator to the difcre- 
tion of his truſtees, whether they would attend to it or not, in 
any one inſtance; and the options were fubmitted to their ab- 
ſolute power of diſpoſing without controul. II. That ſuppoſing, 
for argument's ſake, the deviſe of the options was properly to 
be conſidered as a truſt in a court of equity; yet the reſpon- 
dent Chapmen had performed it according to the teſtator's in- 
tent, by preſenting the reſpondent Venner, who was a friend 
and acquaintance of the late Archbiſhop, to the preferment in 
queſtion, III. That allowing the utmoſt force to the argu- 
ments urged againſt the reſpondents, both in reſpect to the 
truſt, and the manner of performing it; yet the court was 
not warranted by any rule of equity, or precedents in ſimilar 
cales, to decree a preſentation in favour of the appellant. 


To the firſt of theſe objections it was ſaid, that the truſt was 
allowed to be diſcretionary, ſo far as concerned the order of 
choice amongſt the objects named or deſcribed ; but was plain- 
ly limited within the circle of thoſe objects. Many reaſons of 
prudence and honour might make it proper to depart from the 
tri letter of the deviſe, with . reſpe& to the priority of any 
one claimant; but it would be abſurd to ſuppoſe, that the 
truſtees were inveſted with a power of neglecting wantonly, or 
without cauſe, every one of the ceſtui que truſts anxiouſly pointed 


tion upon themſelves, or others, at their own pleaſure. That 
Vor. . | | 5 M | the 
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gravated in reſpect to the reſpondent Chapman, by his perſonal Cw y—u 


Ut by the teſtator, and of conferring the preferments in queſ- 
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the late Archbiſhop, ſpeaking of his friends and acquaintance 
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the appellant's conſtruction of the deviſe, was not only mog 
agreeable to the intent of the teſtator, who had propoſed 6 
many fit and worthy objects; but was the moſt elegible ©. 
ſtruction to be made upon the will of an Archbiſhop of Ca. 
terbury, diſpoſing of the fruits of the prerogatives of that ſee, 
by his own diſcretion, as far as poſſible, rather than by the 
will and pleaſure of an executor ; who, if this notion preyaileg 
might ſell the grant of an option with impunity, in defiance of an 
expreſs truſt. That the conſtruction contended for, was alſo agree. 
able to many adjudged caſes of a like nature. Words of deſire, 
advice, and recommendation to an executor, are always deeme( 
legatary, eſpecially when accompanied with a deviſe expreſs] 
in truſt; and convey a right or intereſt, which may be main. 
tained in a court of equity, even though the teſtator himſelf 
ſhould forbid any ſuit or action to be brought for the per. 
formance of his will in that reſpect. And the only caſe in 
which ſuch words are held not to be legatary is, where they ar 
: inconſiſtent with the antecedent right or intereſt, deviſed to that 
perſon to whom they are addreſſed. In ſuch caſes, the ſubjed 
matter of the recommendation having been once abſolutely. 
viſed away, it cannot be preſumed, that the teſtator intended to 
uſe his ſubſequent words of recommendation in a legatary ſenſe, 
which would be to conſtrue his will as inconſiſtent with itſelf, 
in one and the ſame ſentence. 


As to the ſecond objection, it was not to be imagined, that 


in his will, at his time of life, after his ſtudies and labours, 
and in the higheſt rank of dignity, would mean to include in 
that deſcription, a youth who had been ſent to the Univerſity 
not long before his will was made, and to whoſe education 
his Grace contributed ſomething ; but the fruit of which edu- 
cation muſt be uncertain at that time, as well as the profeſſion 
which he might chooſe to follow. And it was plain from the par- 
ticular inſtance of the appellant being named by the Archbiſhop, 
that his Grace meant to deſcribe perſons in the church, whom 
he had peculiarly honoured with his intimacy, converſation and 
good opinion. But ſuppoſing the reſpondent Venner to be an 
object deſcribed within the meaning of the Archbiſhop's will, 
yet he was to be regarded in this cauſe, as a colluding inſtru- 


ment in the hands of the reſpondent Chapman, to ſerve the pur- 
pole 
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poſe of breaking the truſt, in deceit of the Biſhop of Lincoln, 
nd the juriſdiction of the court of Chancery; and therefore 
ought not to be ſuffered to take the benefit of a preſentation 
obtained by a corrupt agreement, or made out with a corrupt 
mention, which was ſtill admitted to exiſt. 


And in anſwer to the third objection, it was ſubmitted, that 
the relief contended for, fell within all the general rules of 
truſts, Wherever a truſtee becomes incapable of performing his 
duty, it is the office of the court to interpoſe and guide him; 
whether his incapacity proceeds from weakneſs or corruption. 
Conſtant experience proves this, in the caſe of guardians and 
truſtees of every denomination ; and there is no inſtance, where 
the court is bound in conſcience to ſet aſide the act of the truſ- 
tee, in which it has not at the ſame. time decreed the proper 
x to be done ; not by referring the matter to his diſcretion, 


which is forfeited, but by directing him to perform, as a meer | 
inſtrument, the thing decreed. That the appellant ſtood now 


the preferable, and indeed the only object before the court. He 
had equal merit in the view of the teſtator, with moſt of thoſe 
who were named. He had complied with the condition re- 
quired in the deviſe. He never received any preferment from 
the Archbiſhop in his lifetime, either before or after the 
making of his will, The ſtatutes of that college in the Uni- 
rerlity of Cambridge, of which he was maſter, precluded him 
from accepting any benefice with cure of ſouls, This circum- 
ſtance was known to the Archbiſhop, and was conſidered by 
bim, as appeared in evidence; and the appellant had the pecu- 
lar merit, at his own great expence and hazard, of detecting. 
in this ſuit, the miſconduct of the two reſpondents, and vin- 
licating the honour of the teſtator's truſt: It was therefore 
hoped, that the decree of diſmiſſion would be reverſed; and 


that the appellant would have ſuch or the like relief, as was 
prayed by his bill. 


On the part of the reſpondent Dr. Chapman, it was con- C. Pratt, 
tended, that he, as ſurviving truſtee, had an abſolute power of J. Sewell. 
diſpoling of the vacant options, to ſuch of the objects deſcrib- 
ed by the Archbiſhop's will, as he ſhould think the moſt deſerv- 
ing. For though the will obſerved an order in claſling the ſeve- 
al objects, whereby thoſe firſt recommended might ſeem to 


have 


| 
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& 
| 
4 


412 
=" "thy have ſome priority of right given them; yet the truſtees ven 


7 
— 


them, as chance ſhould drop, however improper or unſuitable 


Caſes in Parliament, 


not commanded to give ſuch preference, but were only fe. 
queſted to have regard to the feveral perſons there mentioned 
in the diſpoſition of theſe options. From whence the reſpon. 
dent had always apprehended, the Archbiſhop meant to pole 
an entire confidence and diſcretion in his truſtees, as his ſub. 
ſtitutes, to nominate from time to time, ſuch as they, upon 
due conſideration of all circumſtances, verily believed the Arch. 
biſhop himſelf in the like caſe would probably have ſelected for 
the vacant option, But if the reſpondent had no ſuch power of 
choice, then not only the preſent, but every other option, 
it fell, muſt be diſpoſed of to the ſon and ſons-in-law of the 
Archbiſhop, in the order they ſtood in the will, although they 
were already moſt amply preferred; and thoſe who ſtood behind 
muſt be for ever excluded, unlefs thoſe firſt mentioned would be 
pleaſed, out of their courteſy, to paſs by ſome little benefice for 
the preſent turn, for the ſake of a better expectation. Whereaz 
the reſpondent could not help thinking, that the Archbiſhop 
would have judged thoſe worthy gentlemen very ſufficiently 
provided for ; and would have choſen in ſuch caſe, among his 
poorer friends, ſome other perſon whoſe merit, as well as con- 
dition in life, might require ſubſiſtence as well as reward, That 
if this diſcretion was taken away, then all conſideration of 
fitneſs and propriety muſt be laid afide ; neither merit, or learn- 
ing, or doctrine could be any recommendation on the one ſide; 
nor the want of theſe accompliſhments, any diſqualification 
on the other: The higheſt dignities, as it might fall out, mul 
be given to the meaneſt, and perhaps the moſt unworthy : The 
old and young, the fingle and married man, the poor and rich, 
muſt all in their turns have ſuch caſual preferments allotted to 


to their conditions. But the reſpondent could not believe, that 
his patron.ever meant to impoſe ſo ſervile an office on his trul- 
tees. And from theſe conſiderations it follows, that no court 
of juſtice is capable of trying the merits of the ſeveral cand. 
dates; much leſs is any ſuch court able of itſelf to exerciſ 
this diſcretionary power; not only becauſe it is a meer perſonal 
confidence, and incommunicable in its nature, but becauſe the 
court cannot obtain by any poſſible method, that knowledge of 
the parties, and their circumſtances, which is abſolutely he- 


ceſſary to decide in the choice. That in the preſent caſe, the 
| | reſpondent 
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eſpondent Dr. Chapman, when he had taken a ſurvey of the 
uchbiſhop's friends, could not help conſidering the cafe of Mr. 
ner. He was a nephew of the Archbiſhop's wife, and a 
alt couſin conſequently to his own children. He had been in 
ome meaſure adopted by the Archbiſhop in his lifetime, who 
tad given him his education, and had himſelf preferred him to 
\ ſmall living. He was a perſon of unblemiſhed character, and 
competent learning, incumbered with a large family, and with- 
out any other maintenance than that ſingle living; the only 
ane the Archbiſhop had a proper opportunity of giving him in 
his lifetime, Theſe particulars weighed with Dr. Chapman; and 
he could not be brought to think, that any one of his patron's 
worthy friends and acquaintance was in all theſe reſpects ſo well 
entitled to the Archbiſhop's bounty: And this conſideration 
determined him to give Mr. Venner the preference, and take 
the firſt care of him in the diſpoſition of this vacancy. But 
though the reſpondent Dr. Chapman's principal view was to 
ſerve Mr. Venner, yet he would have been better pleaſed, if by 
the means of this precentorſhip, he could have extended the 
Archbiſhop's favour to more than Mr. Venner; and therefore, 
if he might have been permitted by taking the precentorſhip 
himſelf, to have given out of his own preferment a good living 
to Mr. Venner, and the Archdeaconry of Sudbury either to Dr. 
Tunſtall, or Mr. Hall, he might have gratified more than one 
perſon ; according to which ſcheme he could have been no 
gainer himſelf, becauſe thoſe two preferments ſo propoſed to 
be exchanged, were in truth of more value than the precentor- 
ſhip, But when this ſcheme was rendered impracticable, by 
the oppoſition of thoſe who would be contented with nothing 
leſs than the whole precentorſhip, the reſpondent Dr. Chapman 
returned to his firſt object Mr. Jenner; and preſented him 
freely to the option, without any contract, promiſe, or en- 
zagement, directly or indirectly, whereby he might avail him— 
elf, or receive any benefit, either by any future exchange, or 
n any other manner whatſoever. It is however charged, that 
in this whole tranſaction, Dr. Chapman had no other view, than 
i corrupt deſign, to procure the benefice for himſelf: That 
Mr. Venner was the inſtrument pitched upon to accompliſh this 
ſcheme by way of bargain, and that even the preſentation now 
made, was infected with the ſame corrupt bargain, and there- 
'ore ought to be ſet aſide in a court of equity. But no part 
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of theſe charges was proved; and the reſpondent Dr. Chapman 
hoped, he ſhould not ſtand convicted by ſuſpicions without 
proof, when he had moſt ſolemnly denied the charge in hi 
anſwer upon oath ; and it would be very hard upon him to be 
adjudged guilty of ſimony, only becauſe the appellant had 
been pleaſed to charge it in his bill, where every plaintis 
is at liberty to charge what he pleaſes without the leaſt regard 
to truth. 


On the part of the reſpondent Venner it was ſaid, that he con. 
ceived himſelf to be within the deſcription of the perſons, to any 
of whom Dr. Chapman as ſurviving executor, might in his diſ. 
cretion diſpoſe of the late Archbiſhop's options. It could ng 
be ſuppoſed, that the Archbiſhop meant, that his executors, in 
diſpoſing of theſe options, ſhould be obliged to obſerve the orde; 
in which the objects were mentioned in his will, for that would 
in effect be leaving them no diſcretion, or power of diſpoſition 
at all; though it appeared on the face of the will, that the tel. 
tator intended, and in truth the nature of the thing required, 
that they ſhould have the fulleſt and freeſt exerciſe of a diſcretion, 
which in the nature of it was perſonal, and not communicable, 
but muſt be wholly left to the private judgment of the perſon who 
was inveſted with it. That if a Court of Equity ſhould take int 
conſideration, and examine into the degree of fitneſs of the ob- 
jects for the preferments in queſtion, in order to determine to 
which of them Dr. Chapman ſhould in any inſtance give the 
preference, in diſpoſing of theſe preferments, it would be dif- 
ficult to ſay by what rule or meaſure the court could guide it- 
ſelf, in the exerciſe of ſuch right or power of controul, or i 
judging which of the competitors, all things conſidered, ſhould 
be deemed the fitteſt and moſt proper object. But the reſpondent 
Venner hoped, that in the preſent inſtance, there could be 10 
ground to object to the choice made of him, and the preferenc: 
given to him by Dr. Chapman on this occaſion. The Archbiſhop 
ſon and ſons-in-law had been amply provided for; Mr. Vennel 
relation to the Archbiſhop's family, the care which his grace has 
taken of his education, his known regard and concern for I 
welfare, his declared intentions -of providing for him, which 
he had not an opportunity of effectually doing in his lifetime 
and his circumſtances and numerous family, were preſumed i 


be ſufficient reaſons for Dr. Chapman's diſpoſing of the option 
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to him, in preference to any of the other claimants, and eſpe- 
cially the appellant. That the pretence that the preſentation 
made of the reſpondent Venner to this option, was not fair and 
abſolute, and for his ſole benefit, or that it was made on any 
reement for the benefit of Dr. Chapman, was altogether 
groundleſs, and unſupported by any proof. The reſpondent 
Fenner was not, nor could be affected by any fraudulent or un- 
fair views or ſchemes imputed by the appellant to Dr. Chapman, 
in the diſpoſal of the option in queſtion; but he was well ſatisfied 
from the known honour of Dr. Chapman, that all ſuch ſug- 
zeſtions were groundleſs and unwarrantable. The exchange of 
preferments at firſt propoſed, in order to extend the benefit of 
the few remaining options, was to be ſubmitted to the Lord 
Biſhop of Lincoln. Such exchange was not illegal, and had 
been done on other occaſions; the Biſhop made no objection to 
it, and was defirous only that it ſhould appear with certainty 
to be free on the part of Mr. Venner. But when Dr. Chapman 
found that the providing for two, in the manner he at firſt 
propoſed, was attended with difficulty; he determined that 
the reſpondent Venner ſhould have the full benefit of the vacant 
option, and preſented him accordingly. If however, Dr. Chap- 
nan could ſtill be ſuppoſed to entertain any hopes or expectations 
of any future exchange, the reſpondent Venner was not privy 
thereto, nor were they founded on any promiſe or aſſurance given 
by him. The Doctor could have no means of compelling Mr. 


could any ſuch exchange ever be effected, without the conſent 
and concurrence of the Biſhop of the dioceſe. It was therefore 
hoped, that the decree or order of diſmiſſion would be affirmed, 
and the appeal diſmiſſed with coſts. | 


But after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the order of diſmiſſion therein complained 
of ſhould be reverſed: And it was further oRDERED, that the 
preſentation made by the reſpondent Dr. Chapman, of the re- 
pondent Venner to the precentorſhip in queſtion, ſhould be ſer 
aide; and that the ſame ſhould be delivered up by ſuch of the 
parties in whoſe cuſtody or power it was, to the appellant to be 
cancelled; and that the injunction to ſtay the admiſſion of the 
reſpondent Venner to the ſaid precentorſhip, ſhould be made 


form, 


Jenner to comply with any ſuch hopes or expectations; nor 


Perpetual, and that the reſpondent Dr, Chapman ſhould in due 
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form, forthwith preſent the appellant to the Lord Biſhop of 
Lincoln, to be admitted to the ſaid precentorſhip: And it y,, 
further oRDERED, that the reſpondent Dr. Chapman ſhould pay 
the appellant the coſts of this ſuit in the court of Chancery, t 
be taxed by a maſter, and that the faid court ſhould give al 
neceſſary and proper directions for carrying this judgment into 
execution. 


* 


Mapbtali Franks, Eſq; and Phila his 
wife, the daughter of 1/aac Franks, | 


Eſq; by Sincha his wife, one of the F Appellants, 


daughters of Moſes Hart, Eſq; de- 


| 
ceaſed, ; 


Joſeph Martin, Eſq; Lazarus Simons, 
and Margoles his wife, Michael Adol- 
phus, Eſq; and Rachael his wife, Aaron | 
Franks, Eſq; Phila Franks, and Pri/- IN 
cilla Franks infants, Fudith Levy, }Reſpondents 
widow, Henry Jſaac Franks, Eſq; 
Judith Hart ſpinſter, Facobed Hart 
ſpinſter, Maphtali Hart and * 10 


Hart, infants, ' 


Wn 
11th March 1760. 


R. Moſes Hart was in the year 1720, and for ſome years 
before, deeply engaged in buying and ſelling of ſtocks, in 
which buſineſs the greateſt part of his fortune, which was at 
that time very conſiderable, was neceſſarily employed. About 
this period, Mr. Hart propoſed a match, which afterwards 


took place, between Mr. 1/aac Franks, who was then a con- 


ſiderable dealer in jewels, and worth about $80,000 J. and his 
eldeſt daughter Sincha, or Frances, who was then about fifteen 
years of age. Mr. Hart, on the treaty about the marriage ſet- 

| | tlement 
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flement, was unwilling to part with any conſiderable ſhare of 
his eſtate, which was employed in ſo lucrative a way, and there- 
fore propoſed to Mr. Franks, to give him a preſent fortune of 
4000 J. with his daughter, together with 600 J. for cloaths, 
and to ſecure the payment of ſuch additional fortune, as 1s men- 
tioned in the following articles, for the benefit of the intended 
huſband, and chis wife, and their iſſue. Mr. #ranks accepted 
the propoſal, and accordingly articles -of agreement in the He- 
brew language, were entered into and executed by Moſes Hart, 
Iſaac Franks, and Sincha Hart, which articles being tranſlated 
by a notary public, ſkilled in that language, are to the fol- 
lowing effect: 


« On Tueſday the 5th day of the month Sivan, in the year 


« of reckoning we uſe here in the city of London. Before us 
the underwritten [witneſſes] perſonally came and appeared Mr. 
« Moſes, the ſon of Naphtali Hart deceaſed, and Mr. 1/aac 
« the ſon of Napbtali Hart Franks, deceaſed, who in order to 
confirm and corroberate theſe preſents, did before us ſign the 
« ſame, as alſo the tranſlation thereof, which was made from 
the Hebrew into the Engliſb language, in preſence of the 
* notary public, named Thomas Baky [Bocking] both being of 
* the ſame tenor and date, the only difference being, that the 
* ſaid tranſlation, which they have likewiſe ſigned, is written 
in the Engli/b language, in order for them the better to un- 
*derſtand the true meaning of the contents thereof, And theſe 
*are the conditions mentioned with truth and juſtice, which 
*are made, purſuant to the commands and ſtatutes of our holy 
„law, and the inſtitutions of our rabbies of bleſſed memory. 
The firſt condition is as uſual ; the gentleman {the ſaid I/aac 


the maiden lady Miſs Sincha, the daughter of the ſaid Moſes, 
with a wedding ring, and under a canopy, according to the 
"law of Moſes and Iſrael; and did ſay, by reaſon of the love 
and affection he doth bear for her, he is willing to make an 
addition to her marriage portion; whereupon we the under- 
ritten witneſſes took poſſeſſion of him (the ſaid Franks) by 
; his figning theſe preſents: And he did oblige himſelf to give 
unto her, the ſum of nine thouſand pounds ſterling ; and agreed 
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« c480, from the creation of the world, according to the way 


" Franks] did declare before us, that he doth intend to marry 


"Alſo that all her paraphernalia, be the ſame of ſilver, gold or 


tle — —— —— 
— 


—ͤ » I PII — 
ny 


e tween the ſaid parties, that if the ſaid 1/zac ſhall happen to 


< wife, the ſaid Sincha daughter of the ſaid Moſes, then and 
in ſuch caſe, his ſaid wife ſhall have but 6000 J. ſterling, 


«© abovementioned ; but if the ſaid gentleman ſhall happen to 


die within the firſt year of her marriage; then, and in ſuch 


«© ing apparel and paraphernalia, which her father the ſaid My 
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« jewels, for the uſe or ornament of her perſon, and all her 
«« wearing apparel, and the furniture belonging to the houſe, 
do and ſhall belong unto her. This is the firſt condition. 
The ſecond condition, It is declared and agreed, by and he. 


* depart this life, within the firſt year of his marriage, without 
leaving any iſſue, begotten on the body of his [ſaid intended] 


(being the ſum of 6000 J. ſterling, her father did give her) 
* and all the filver, gold and jewels, belonging to her as afore. 
* ſajd, and her wearing apparel and furniture belonging to the 
* houſe: And if the ſaid gentleman ſhall happen to die after 
the firſt year of his ſaid marriage, then, and in ſuch caſe, 
* his wiſe the ſaid Sincha ſhall have the ſum of 750 . ſterling, 
and all the filver, gold, jewels, wearing apparel and furniture 


« die after the expiration of two years, to be accounted from 
e the time of his ſaid marriage; then, and in ſuch caſe, his 
« ſaid wife ſhall have the ſum of 9000 J. ſterling, and all the 
* filver, gold, wearing apparel, and furniture belonging to the 
* houſe; this is the ſecond condition. Thirdly, if the (aid 
wife, Sincba, the daughter of the ſaid Moſes, ſhall happen to 


«© caſe, the ſaid I/aac ſhall be obliged to return the marriage 
* portion, being the ſum of 6000 J. ſterling, and all her wear- 


* did give her; and if the ſaid wife Sincha ſhall happen to die 
in the ſecond; year after her ſaid marriage; then, and in ſuch 
*« caſe, the ſaid Mr. I/aac ſhall be obliged to return the ſum of 
«« 2000/, ſterling, and all her paraphernalia and wearing ap- 
« parel, which her father did give her; but if the ſaid wife 
4 Sincha ſhall die after the expiration of two years; then, and 
ein ſuch caſe, the ſaid 1/aac ſhall be - and ſhall not be 
* obliged to return to her father the ſaid Moſes, his heirs ot 
« aſigns, any thing whatſoever, agreeable to our law; which 
« js, that the huſband doth inherit the marriage portion brought 
„ by his wife, which ſaid law is agreeable to the law received 
% on Mount Sinai. This is the third condition. The fourth 
condition, the ſaid Mr. Moſes ſpontaneouſly of his own c. 


„cord, and without the leaſt compulſion - whatſoever, but 
Ho | , « heartily 


* 
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« heartily with a willing mind, and after mature deliberation— 
« did oblige himſelf, ſaying in manner following; I do take 
« ypon myſelf as an abſolute debt, and will that the ſame ſhall 
« he upon me, and upon my heirs after me, as an abſolute debt, 
« that my children after my deceaſe ſhall perform all the articles 
« herein mentioned; ht my ſaid daughter Sincha, the intended 
« wife of my intended fon-in-law, Mr. Iſaac, the ſon. of Mr. 
« Naphtali Hart Franks deceaſed, be and her children begotten by 
| « ber ſaid husband the ſaid Mr. Iſaac, ſhall divide with my ſons, 
« half a ſhare of a ſon, that is to ſay, all what T ſhall think proper 
« to be inherited by the moſt beloved of my.ſons, my ſaid daughter 
and her iſſue ſhall inherit half a ſhare of a ſon; and my faid 
« intended ſon-in-law ſhall be curator and guardian of her ſhare, 
« which ſhe ſhall ſo inherit from me in his lifetime; and after 
« my deceaſe, I haye conditioned and obliged myſelf in this 
« expreſs manner, that my daughter Sincha, and her iſſue, and 
« ber ſaid huſband ſhall inherit balf a ſhare of a ſon, excluſive 
« of the real eſtates, houſes and lands, which I have purchaſed 
« to this day, in which my ſaid ſon-in-law and daughter ſhall 
«not have any ſhare or inheritance, but the ſame ſhall all 
belong to my ſons only. And my meaning and intention 
« likewiſe is, that if when God ſhall be pleaſed to take me out of 
* this world, any of my daughters ſhall happen to be ſpinſters 
and unmarried; then, and in ſuch caſe, each and every of my 
* ſaid maiden daughters ſhall firſt of all take their portion f 
* boool. ſterling, and bool. ſterling more for cloaths or appa- 
* rel, for her or their ſhare out of the whole eſtate which I ſhall 
* die poſſeſſed of : And the reaſon why they ſhall ſo take firſt the 
* ſaid ſums, is, becauſe I now give my daughter Sincha the 
intended] wife of my ſaid [intended] ſon-in-law, Mr. Iſaac 
Franks 6000 J. fterling, for her marriage portion, and chaths 
or apparel to the amount above mentioned: And after my ſaid. 
* unmarried dau ghters ſhall haue received the ſame, then the reſl, . 
 * refidue and remainder I ſhall die poſſeſſed of, ſhall be divided 
in manner following: That is to ſay, to my ſons two ſhares, 
and to the gentleman my [intended] ſon-in-law, and my daugh- 
ter Sincha, and ber iſſue, and the reſt of my daughters, to 
* each of them half a ſhare of a ſon as aforeſaid, excluſive of the 
real eſtates, houſes and lands, I am at this preſent time 
7 poſſeſſed of : And my meaning and intention alſo is, that 
"tt my faid daughter Sincbha ſhall die without leaving any 


ive, 
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* iflue, then, and in ſuch caſe, my ſaid [intended] ſon. in-laꝝ 
* ſhall have no claim or demand upon me, or upon my childreq. 
And if my ſaid daughter ſhall die leaving iſſue, and afterwarg, 
« the ſaid iſſue ſhall alſo die, then and in ſuch caſe, after the 
« death of my ſaid [intended] ſon-in-law Mr. Iſaac Frank, 
e the ſum which my ſaid [intended] ſon-in-law, my daughter 
ee and her iflue, thall have inherited, ſhall be and belong 
* to me, and my children and heirs for ever, for their inhe. 
*« ritance; and this is expreſsly ſo conditioned, in order that 
my eſtate may not be leſſened upon that account. All which 
« ſaid conditions they the ſaid parties [to wit] Mr. Moſes, the 
« ſon of Naphtali Hart, deceaſed, and Mr. Jaac, the ſon of Mr. 
„ Naphtali Hart Franks, deceaſed, have bound and obliged 
„ themſelves to perform. And thereupon we [the ſaid witneſſes] 
« on the part and behalf of the ſaid. woman, have taken poſſeſ. 
*« fion of the ſaid parties, by a proper inſtrument for taking 
<* poſſeſſion, without ambiguity or reſervation, and not as if it 
«© was a Copy of an agreement, but an abſolute one, annulling 
* and making void any proteſts or writings, which do or ſhall 
* contradict theſe preſents, in the ſame terms our rabbies make 
* uſe of to annul proteſts, Sc. and all is right, ſtrong and 
„binding.“ 


Two parts of theſe articles were written in Hebrew, and in 
the character made uſe of among the German Fews, by Aaron 
Hart, head rabbi of the German Jews ſynagogue in London, and 
brother of the ſaid Moſes Hart, who was a German Jeu, upon 
paper duly ſtampt, and were ſigned, ſealed and delivered by the 
parties, and Kinyan, or poſſeſſion taken thereon, which is a cere- 
mony uſed among the Fews in the obligations which they mean 
to make the ſtrongeſt and moſt binding. And theſe deeds were 
executed, and the ceremony performed, in the preſence of Jebil 
Michael; the ſon of Moſes Joſeph, reader to the ſynagogue of 
London, and Samuel, the ſon of Fudah Leb, clerk to the ſaid ſyna- 
gogue, both of whom ſubſcribed their names as witneſſes to the 
ſaid deed, and the contents of it, and one of the parts of the deed 
remained with the father Mr. Hart, and the other with the huſ- 
band Mr. Franks ; but the Engliſb tranſlation referred to by the 
articles, as having been ſigned by the parties, was not to be found, 
and it was doubted, whether any ſuch was ever ſigned or exe- 


cuted, as a parchment ingroſſment unexecuted, and with mar) 
51 blank 
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blanks in it, was found after the death of Mr. Hart, among Mr. 


Jſaac Franks's papers, which ſeemed to agree in ſubſtance with 
che tranſlation ſince made of the ſaid articles. | * 


| At the time the above articles were entered into, Mr. Hart 
had only one ſon living, named Hyam, who was then about ten 
years of age, and four daughters, v7z. the ſaid Smcha, or Frances, 


his eldeſt daughter, Judy, Bilab, and Rachael. 


Mr. Moſes Hart was a German Jew, and Mr. Iſaac Franks 
the ſon of a German Few ; and the above contract ſo entered into 
between them, was the uſual marriage ſettlement between German 
Jews, among whom it is common, on the marriage of a daugh- 
ter, to ſecure to her or her iſſue, a ſhare of their fortunes in pro- 
portion, Or with reference to the ſhare of a ſon, ſo that in caſe of 
inteſtacy, the eſtate of the father ſhall be conſidered as divided 
among his children, in ſuch manner, that the ſon or ſons, if any 
ſuch ſhall be living at the death of the father, ſhall take double 
the ſhare of a daughter ; and if the father ſhall by his will give 
to any ſon more than he would have been ſo entitled to in caſe 
of an inteſtacy, then the daughter or her iſſue ſhall have a moiety 
of ſuch larger ſhare ; and if there ſhall be no ſon living at the 
death of the father, then ſhe or her iſſue ſhall be entitled to an 
equal ſhare with the other daughters, conſidering the eſtate as to 
be divided among them. 


On the 31ſt of May, 1720, the marriage was ſolemnized by 
Aaron Hart, the rabbi, the ſaid Mojes Hart's brother; and it 
being uſual to read over and explain ſuch marriage contracts in 
the preſence of the ſubſcribing witneſſes, to the parties who de- 
clare their aſſent or agreement to the contents thereof, the ſai 
was done in the preſent caſe, and the ſaid Aaron Hart, who 
wrote over the two parts thereof to be executed, was perfectly 
filled in the Hebrew language; and Moſes Hart himſelf alſo 
underſtood that language, and had a counter part of the articles 
ekecuted by all the parties in his cuſtody, from the time of the 
Xcution thereof to the time of his death; and the ſame was, 
upon his death, found among his papers by his executors, and 


was produced by them at the hearing of the cauſes aftermen- 
tioned. | | 
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ws the appellant Phila, the only two children of the aid Laa 


engage him to marry his daughter, gave him 10, ooo J. for a por. 
tion, and ſome time after added 4000 J. more to Mrs. Levy's for- 
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There was iſſue of this marriage Henry Iſaac Frank, and 


Franks and Sincha his wife. 


In 1723, Judy, Mr. Hart's ſecond daughter, intermarried 
with Mr. Elias Levy, to whom he gave the ſame fortune as Mt. 
Tſaac Franks had with his wife; and in 1743, Bilab, his thin 
daughter, intermarricd with Aaron Franks, who being a gentle. 
man of large fortune, and in great eſteem, Mr. Hart, in order t 


tune, to make her equal with Bilab, the wife of the ſaid Arn 
Franks ; but he gave nothing more to Sincha, as ſhe was ſo yell 
provided for under her marriage articles. | ws: 


In 1730, Rachael, the fourth daughter, Tatermariied with 
Michael Adolphus ; but Mr. Adolphus being a gentleman of no 
large fortune, Mr. Hart, in order that his faid daughter Rachuz 
might live in the ſame rank of life as his other daughter, 
thought proper to ſettle an annuity upon her for life of 1000], 
fer annum, to which he afterwards made an addition, 


The ſaid I/aac Franks, who died in October 1736, by his wil 
gave his ſaid wife 9000 J. ſterling, and all her jewels, not ex- 
ceeding 500 J. and all his plate, linen, &c. in both his dwelling: 
houſes, and alſo an annuity of 300 J. during her widowhood, 
and which by his will he declared to be in ſatisfaction of all 
claims and demands ſhe might have upon his real or perſonal 
eſtate, by virtue of a certain deed or paper writing thentofore 
figned by him in the Hebrew language (meaning the ſaid ma- 
riage articles) or otherwiſe howſoever ; and appointed the fad 
Aaron Franks ſole executor of his will, who duly proved the 
fame, and paid Mrs. Franks her legacies, and her annuity till 


ſhe died, in January 1754. 


In 1738, Hyam Hart, the only fon of Moſes, died inteſtate and 
unmarried. 


In November 1742, the appellants intermarried ; and on the 
16th of December following, Henry Iſaac Franks was, by an in- 


quiſition taken upon a commiſſion of lunacy, found to be a Iu | 
PENTL i natic; 
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vatic; and the ſaid Aaron Pranks was appointed committee of 
his perſon and eſtate. | 


Mrs. uch Levy ſurvived her huſband Elias, who left iſſue by 
her only one daughter, who died inteſtate in 1754; Mrs. Bilab 
Franks, wife of the ſaid Aaron Franks, likewiſe died in 1749, 
leaving Phila Franks, and Priſcilla Franks, the infants, her only 


two daughters, and no other iſſue ; Mrs. Adolphus is till TO 
but hath not, nor ever had, any iſſue. 


Moſes Hart died in Meth 1756, having, on the 2d of 


April preceding, made his will, and appointed the ſaid Michael 
Adolphus, together with Jeſeph Martin, and Lazarus Simons, 
executors thereof ; and he afterwards made ſeveral codicils, And 


by his aid will and codicils, he confirmed the ſettlement made 
on the marriage of his daughter Rachael, and gave life annuitics 
to his three ſiſters, Margoles, the wife of Mr. Lazarus Simons, 
and the reſpondents Judith Hart and Facobed Hart, ſpinſters, and 


ſeveral other legacies and annuities, and chargeable therewith ; 


he gave the refduum of his eſtate to his executors, in truſt 
for his two daughters, Mrs. Levy and Mrs, Adoipbus, and the 


ilſue of the latter, if ſhe ſhould have any; and after the deceaſe 


of his ſaid daughters, if Mrs. Adolpbus ſhould die without iſſue, 
then in truſt for his ſaid three ſiſters, and the ſurvivors and ſur- 
vivor of them; and after their deceaſes, in truſt for the reſpon. 
dents Moſes and Naphtali Hart, the two ſons of his half brother 
volomon Hart, and their iſſue; and in default of iſſue by them, 
then in truſt for bis right heirs. But he did not in ſuch will ſo 
much as mention the names of his grand children, Henry I/aac 


Franks, and the appellant Pbila, or either of them. In one of 


the codicils, however, there was the following clauſe : Fhereas 


I gave ſo large portions to my ſons-in-law, and the immenſe ſums 


they have got by my means, and alſo the large eſtates they are and 
will be poſſeſſed of, is the reaſon of my not leaving my dear grand- 


thildren (meaning the appellant Phila and her brother, and the 


Uphters of Aaron Franks), any legacies ; and I do bereby declare, 
that I always had and have the greateſt love and regard for them, 


and wiſh them bealth and long life, that bY * liue and enjey 
their nt iful * 


The 


— 
— — 


— 2 —— „ —— = — 1 _ _ 
— — . — „ , 22 * 
_ n - 2 — I - — . C5 An —Y 
a * — wy > — — — CRE 1 —_— 
b — 9 SAS OOO —ñà-ʒäw — 1 = — — v. . — . — - - . 
cen . ith on ET AA EE ee er rare oe. ew. — 
= 


* ” 
* — 


of his perſonal eſtate, and, as truſtees under his will, entered on 


that he himſelf was ſenſible thereof, and well knew the ſame, 
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+ The executors of Mr. Moſes Hart proved his will and code 
in the Prerogative Court of Canterbury, and poſſeſſed themſelyes 


and received the rents and profits of his real eſtate (conſiſting 
partly of freehold and partly of copyhold) excluſive of the rex 
eſtate. which he was ſeiſed of at the time of entering into the 
marriage articles; and ſoon after Mr. Hart's death, the appel. 
lants applied to the executors for an account of the eſtate, and 
ſatisfaction of their claims under the ſaid marriage articles, but 
which the executors refuſed to give, on pretence that Mr, Hurt 
was impoſed on in entering into the ſaid articles, if he really ex- 
cuted the ſame, and that they were not*binding on him or his 
eſtate. 4 A * | 


Whereupon the appellants, in Trinity term 17 57, exhibitel 
their original bill in the Court of Chancery, which was after- 
wards amended, againſt the reſpondents, ſetting forth the ſaid u. 
ticles, and the ſeveral other matters before ſtated, and inſiſting 
on a ſatisfaction of their claims under the articles out of the 
eſtate of Moſes Hart, who had it not in his power to diſpoſe of 
his eſtate by will, contrary to the tenor of the ſaid articles, fo 
far as concerned the right and intereſt of the appellants under 
the ſame, or ſo as to deprive them of the benefit thereof; and 


and had in his lifetime produced the counterpart of the ſaid ar: 
ticles to one or more perſons, and ſpoke and diſcourſed of the 
contents thereof, and conſidered the ſame as binding on him, 
and never complained or pretended that he had been any 
wiſe impoſed on therein. The appellants therefore prayed by 
their bill, that an account might be taken of the faid My 
Hart's eſtate, and that they might be paid ſuch ſhare thereof a 
they were entitled to under the ſaid marriage articles, and that 
the articles might be eſtabliſhed and carried into execution. 


To this bill the reſpondents put in ſeveral anſwers, and ſuch 
of them as were claimants under Mr. Hart's will inſiſted, that 
he being unacquainted with the language and character in which 
the articles were written, was, in caſe he ſigned the ſame, im- 
poſed upon therein; that he always underſtood the articles to be 
only a Ketuba, which did not bind the father of the bride, but 


the huſband only, and that he had frequently in his lifetime 2 
2 | clared, 
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viſe his real and perſonal eſtates as he had done by his will, 
nd that the appellants, or either of them, had no right to any 
part thereof under the ſaid marriage contract. 


The reſpondents Feſeph Martin, Michael Adolphus and Rachael 
tis wife, Lazarus Simons and Margoles his wife, Judy Levy, 
Judith Hart, and Facobed Hart, Naphtali Hart, and Moſes 
Hart, thought proper to exhibit a croſs bill againſt the ap- 
xllants, and the ſaid Aaron Franks and his two daughters 
Phila and Priſcilla Franks ; thereby alledging (among other 
things) that Jaac Frants was, at the time of his intermarriage 
with Sincha, poſſeſſed of a ſmall fortune, and that Moſes Hart 
zot only gave him 60007. as the portion of Simcha, with proper 
ind ſuitable cloaths, but did alſo, at or about the time of ſuch 
marriage, give or pay unto the ſaid Iſaac Franks 3000 J. which 
peared by entries made by I/aac Franks, in books kept by 
im, and alſo by entries in books kept by Mr. Hart's bankers : 
ut Moſes Hart and Iſaac Franks profeſſed the Jewiſh religion, 
and that it was uſual for perſons profeſſing ſuch religion, upon 
heit marriage, to enter into and ſign a writing called a Ketuba 
m the Hebrew tongue: That in conformity to ſuch cuſtom, 
here was, on the marriage of the ſaid Jaac Franks with the ſaid 
incba Hart, not only a Ketuba entered into by them in the an- 
lent Hebrew tongue, but that there was alſo an agreement, or 
proper deed of ſettlement, drawn in the Engliſb tongue, and 
lpned by the parties thereto, or otherwiſe properly acknow- 
edged or agreed to be the ſettlement made on the ſaid marriage, 


n 
5 2 proviſion for the wife and children of the marriage. That 
fo Mr, Hart did execute or ſign ſuch Hebrew writing, or the du- 


Plicate thereof, the ſame was a fraud upon him, and that he wes 
apoled upon therein, and that ſuch Hebrew writing was de- 
hered to him as the Ketuba made on the marriage of his ſaid 
ghter Sincha, and that he, believing it to be nothing more than 


is any agreements therein, which would be binding on his 
e and fortune; and that in fat ſuch Hebrew writing, if 
ally executed or ſigned by Mr. Hart (which they did not ad- 
ut) did not, as they inſiſted, contain any agreement whatever 
Which ought to bind his eſtate, and that he had no valaghle con- 
eration for entering into the ſame. The bill alſo charged, 

Vol. V. 5 that 


Ketuba, never looked upon the ſame in his lifetime as contain- 


+5 


Jared, that he had power over his fortune, and would diſpoſe of e 
he ſame as he thought fit; that it was in his power to give and CP, 


copy, or minutes, or draft of ſuch agreement, was to appear or 


that they ever ſaw any agreement or writing made, or intend- 
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that the appellants, or Aaron Frans, had in their cuſtody the 
Engliſh contract, which had been entered into on the marriape , 
the ſaid Iſaac Franks with the ſaid Simcha, and that being a0. 
viſed, or believing, that neither the children of the ſaid Sincha f 
Bilah, would be entitled to any part of Mr. Hart's eſtate ndel 


the ſaid Hebrew contract, in caſe ſuch Engliſb agreement, or ar 


be produced, the appellants concealed the fame and the fad 
copy, and ſet up a claim under the Hebrew contract. The bil 
therefore prayed, that they might be decreed peaceably and 
quietly to enjoy their ſeveral legacies under the will and codicils 
of Moſes Hart, freed and diſcharged from all claims and demands 
to be made on them by or under the ſaid Hebrew contract; thi 
the plaintiffs might have a diſcovery of the ſeveral matters men. 
tioned in their bill, and that the Hebrew contract might be de. 
livered up to be cancelled. 


The appellants, by their anſwer to this croſs bill, denied the 
ſeveral charges therein, and ſet forth a copy of the Engl 
blank and unexecuted ingroſſment found among Mer. Iſa 
Franks's papers, and denied that they knew or believed there 
was any Engliſh writing entered into on the ſaid marriage, or 


ed to be made on ſuch marriage, except the Hebrew contrad, 
and except that they had found ſuch Exgliſb ingroſſment as afore- 
ſaid, which they had never feen, or heard of, till after the 
death of Moſes Hart; they ſaid they believed Mr. Hart undei- 
ſtood the nature and force of the ſaid Hebrew contract, and 
the language in which it was written, and that he could not be 
impoſed upon therein, if he had been ignorant of the language, 
becauſe the ſame was read and explained as uſual at the time 
of the execution: That ſuch contract totally differs from a 
Ketuba, which is always in one form, and is conſidered as an 
obligation upon the huſband only, to provide his, wiſe with a 
{mall ſum of money : That the Keruba is an inſtrument entered 
into, according to the Moſaics law, by the huſband, and is 
neceſſary to make the marriage valid, and is executed by the 
huſband only, and delivered to the father of the bride, who 
never executes any duplicate thereof; whereas the contract in 
diſpute was an obligation on the father, as well as the hul- 


band, and was figned by both; that Mr. Hart, from ths 
| time 
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ime of the marriage to the time of his death, looked upon the aw 2h | | 

di! contract to be binding on his eſtate and fortune, and had 4 | 
made ſeveral declarations to that effect. The appellants alſo | 
{ated particularly, as they had done by their original bill, the | 
nature of the Hebrew inſtrument in queſtion ; that the ſame if 
was called a tor, which word in the Hebrew language ſigniſies 1 
contract, and that as diſtinguiſhed from other contracts in ge- | 
neral, it was called A ſtor chozi chelec zachar, which words in the | 
Hebrew language fignify @ contract for the half of a male's ſhare; 1 
that the ſame was the common and known deſcription of ſuch 15 
contract: And that ſuch marriage contracts, when entered | 


into between German Jews, as Moſes Hart was, are always in 
the Hebrew language. a 


Both cauſes being at iſſue, ſeveral witneſſes were examined 1 
by all parties in the original cauſe, but the reſpondents did 
not attempt to eſtabliſh any of the allegations of their croſs 
bill, nor did they examine any witneſſes in the croſs cauſe. 


Moſt of the witneſſes gave an account of the nature of this deed, 
and that the ſame contained a contract, called in the Hebreu lan- 
guage, by ſuch name, and of ſuch. import as aſoreſaid; and that 
the ſame was the common and known deſcription among the 
German Jews of ſuch kind of contracts; and the reſpondents 
witneſſes, as well as the appellants, agreed, that it is very fre- 
quent for German Jews following commercial buſineſs, either 
in Germany, Holland, Poland, or England (in order to avoid the 
parting with a large ſhare of their eſtate, in portioning their 
daughters in their lifetime) to ſettle, by contracts of this kind, 
half a ſhare of a male, out of what the father ſhould die poſ- 
leſſed of, on the dau ghter married, and her iſſue: And if a Few 
entered into ſuch contract, having a ſon who afterwards died, 
(which is the preſent caſe) the contract was ſtill binding, and 
that the ſhtor'd daughter or her iſſue would ſtill be entitled to 
the ſhare ſtipulated by ſuch ſptor cr contract. And the reſpon- 
lents, as well as the appellants witneſſes, alſo ſaid, that when 
Jew entered into a contract of this kind, he could not make 
ay ſubſequent will, even in favour of his wife or children, to (| 
the Prejudice or injury of the ſtipulations in ſuch contract, And p 
Avrabam Elias, one of the witneſles ſaid, he gave a ſhtor on 
the marriage of his daughter; and Solomon Nathan, another 
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of the witneſſes ſaid, he received a contract of the like nature, 
on his marriage. The appellants witneſſes alſo proved, that 


Mr. Hart well knew the nature and effect of this contract; and 


that the ſame was penned in the ſtrongeſt terms that could 
be uſed, was written by the rabbi Aaron Hart, the bro. 
ther of the ſaid Moſes Hart, and was executed with all the 
formalities and ſolemnities, neceſſary to eſtabliſh and ſtrengthen 
a Jewiſh contract; that it is always uſual, before the execution 
of a contract of this nature, to read it over diſtinctly, and to 
explain the contents thereof to the parties and witneſſes, and 
that the parties declare to the witneſſes their aſſent thereto, 
that there were two parts executed, one of which remained 
with Mr. Moſes Hart, and the other with Mr. Jaac Frank; . 
The ſaid Aaron Franks (examined by order) proved that Mr. 
Hart, in his converſations with him on occaſion of the 


treaty of marriage between him and the ſaid Bilab (which 


was five years after the death of Hyam Hart, his ſon) had te- 
cognized the ſaid contract, and admitted that he was bound 


thereby. 


The plaintiffs in the croſs cauſe, having given no evidence 
of any impoſition on Moſes Hart, or of his ignorance of the 
nature and effect of the ſaid contract, and the contrary having 


been proved by the appellants witneſſes ; thought proper, on 


the hearing, to wave their objections, as to any fraud or im- 
poſition on Mr. Hart therein. 


On the 7th, 8th and gth of May, 1759, both cauſes came on 
to be heard together, before the Lord Keeper Henley, when his 
Lordſhip was pleaſed to order and decree, that the bills in both 
cauſes ſhould ſtand diſmiſſed without coſts. 


From this decree or order of diſmiſſion, the plaintiffs in the 
original cauſe appealed: Inſiſting, that this was a marriage 
contract, by which the lady's father ſtipulated to give ſomething 
more at his death, than the portion then advanced ; and for the 
performance of this agreement, undertook that this future or 
additional portion, ſhould bind himſelf and his children after bin, 
as an abſolute debt; ſo that this further proviſion, whatever might 
be the guanium of it, had the ſanction of a ſolemn bond, and 


was grounded upon the higheſt conſideration, that of . 
| That 
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Thit this additional portion was to take place of every teſta- 
mentary proviſion for when the tor ſays, the daughter and 
ber ue Hall inherit half the ſhare of a fon, which was twice 
repeated,” Tt is the ſame thing as if it had ſaid, ſhall receive the 


ſim at tbe time of the father's death; the word inherit not be- 


ug oled to denote the mode of deſcent, (in which ſenſe it 
would be improper, if applied to the courſe of defcent accord- 
ing to the law of England) but only to mark the time when 


the daughter was to take this ſhare out of her father's inherit- 


ce: And the witneſſes all concurred in ſaying, that the prin- 
cipal view of ſuch an inſtrument, was to ſecure this future 
portion, by controuling the father's power of diſpoſing of his 
whole fortune by his will. That by the Jewiſh law, a married 
daughter having received a portion at her marriage, was totally 
excluded from any ſhare of the father's eſtate, if he died in- 
teſtate; and therefore this inſtrument was equally neceſſary to 
ſecure the ſhare in caſe of an inteſtacy, as againſt the diſpoſition 
of a will. The only ſeeming difficulty in this caſe, was to aſ- 
certain what that ſhare is, which by the tor is called half the 
ſhare of a ſon: As to which it was conceived, 1ſt, That the 
ſtor itſelf had directly and plainly deſcribed the guantum of this 
ſhare in one caſe, viz. if there had been any ſon actually exiſting 
at the time of the teſtator's death; for in that caſe, after the un- 
married daughters had taken the like portion out of the eſtate 
which Mrs. Franks had received, the reſidue was to be divided 
thus: Two ſhares to the ſons, and half a ſon's ſhare to each of 
the daughters. Here therefore, the half ſhare of a ſon was clear- 
ly deſcribed, and the rule being laid down in one caſe expreſſed, 
would be a rule to find out what this half ſhare of a ſon muſt be 
n every other caſe, which happened not to be particularly ex- 
preſſed, 2d, That in the caſe which had happened of no ſon 
living at the time of the father's death,- it was apprehended that 
Mrs, Franks became entitled to an equal ſhare of the whole, 
Vith the reſt of the teſtator's daughters, conſidering the ſame as 


to be divided amongſt them; becauſe the ter declared there 


Was to be a ſtrict equality amongſt the daughters, as between 
each other; and as Mrs. Franks was to take an equal ſhare at 
leaſt with the ſiſters, againſt the claim and intereſt even of a ſon ; 
a fortiori, ſhe ought to take an equal ſhare. with them, when 
that more favoured object, who was to be firſt and more amply 
Provided for, was removed. But, 3d, if the true ſpirit of the 
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—— deed could not in this caſe prevail againſt the letter, and an 


ae goal ſhare with the daughters of the whole (there being no ſon) 


his daughter a conſiderable part of his eſtate beyond her preſent 


to obviate a doubt which might have ariſen, if Mr. Hart had 


- ſon. In this view, the caſe of a will making an extraordinary 
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could not come within the deſcription of half the ſhare of a ſon 
then, in order to divide the eſtate according to the letter, 2 fon 
muſt be ſuppoſed, and the eſtate divided accordingly ; and Mr, 
Franks's iſſue be entitled to the ſame ſhare, as if a ſon had aqual. 
ly exiſted at the father's death. This was the ſmalleſt ſhare that 
Mrs. Pranks could be reduced to, for if ſhe was not entitled to 
this ſhe. was entitled to nothing; and then the contract on Mr 
Hart's part muſt have this ſtrange meaning, that he would give 


portion, even though the neceſſary proviſions for ſons might make 
it inconvenient; but that in default of ſons, when that inconye. 
nience was removed, he would give her nothing. But this wa 
a propoſal which no father in his ſenſes would offer, and which 
no huſband would accept. : 


But it is ſaid, that this was a deed of jealouſy only, to operate 
in caſe of a will actually made in favour of ſons; and to guard 
againſt the father's partiality to his male iſſue, particularly to 
beloved ſon. The true reaſon however of putting that caſe, was 


given a larger portion to one of his ſons, than he was impowered 
to do by the rule of equality in the Jewiſh law, and had given 
leſs to the others; for in that caſe, the ſh7or might have been 
evaded ; to prevent which, the father engaged in favour of Mrs. 
Franks, to give her even more than the common half ſhare of 


proviſion for a beloved ſon, was ſo far from being the only cale 
in which the deed was to operate, that it was a ſtrong cale to 
ſhew, that this half ſhare of a ſon was in all events, and in every 
caſe whatſoever, to be ſecured in favour of Mrs. Franks and het 
iſſue. But if the meaning of the deed was otherwiſe, and as the 
reſpondents contended, the chance and engagement would be 
quite nugatory, and the daughter's ſhare would be more, or leſs, 
or nothing, according to the pleaſure or caprice of the father; 
for according to this, the father muſt have ſons, he muſt make 
a will, and the daughter's ſhare muſt be governed by the ſhare 
which he ſhould think fit to give to ſome of his ſons by that 
will. Now, beſides the abſurdity of ſuch an engagement, which 


was not to take place if there were no ſons, or no will, or whete 
the 
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the ſons were dilinherited ; the value of ſuch a contingency was 


too inconfiderable, and the benefit of it too precarious, to be the 
object of a marriage ſettlement. 


As to the diſmiſſion of the croſs bill without coſts, it was ap- 
prehended, there was not the leaſt reaſon or foundation for bring- 
ing it, All the matters put in iſſue by that bill, were fully in 
iſue in the original cauſe : The ſeveral facts alledged and relied 
upon in the croſs bill (and particularly the charge of fraud and 
impoſition, and there having been an Enghſh contract entered 
into between the parties, which would ſuperſede or take away 
the effect of the Hebrew contract in queſtion) were falſe and 
groundleſs in themſelves, wholly unſupported by any proof, and, 
ſo far as they were capable of being contradicted by any direct 
and poſitive proof, were fully contradicted by the proofs on the 
part of the appellants. The only part of the relief prayed by 


this bill, which was proper for a decree if the fat had warrant- 


ed it, was to have the contract delivered up to be cancelled, for 
fraud and impoſition ; but this totally failed, and was deſerted. 
Independent of this, what was further prayed by way of relief, 
was not only unneceſſary, but in its nature improper for a de- 
cree, Conſidered therefore as a meer bill of diſcovery, the 
plaintiffs ought, according to the courſe of a Court of Equity, to 
pay the defendants their coſts ; eſpecially in the preſent caſe, 
where they had not availed themſelves of any diſcovery againſt the 
defendants, but the ſame had turned wholly againſt themſelves. 


On the part of the reſpondents, the executors of Moſes Hart, 
it was argued, that on the contingency which had happened in 
his family, the fourth article of the Hebrew inſtrument, on which 
the appellants founded their claim, could have no effect or ope- 
tation. The proviſions therein in favour of Mrs. Franks, being 
to take place only in caſe Moſes Hart ſhould leave iflue male; 
to which event, the clauſe throughout was plainly relative, It 
was a natural jealouſy to be entertained by Mr. Franks, that 
Mr. Hart would, in caſe he had ſons, be inclined to give the 
bulk of his fortune to them ; and for this reaſon it was ſtipulat- 
ed, that Mrs. Franks, her huſband and iſſue, ſhould have half the 
(hare of what he ſhould think proper to be inherited by the moſt 
beloved of his ſons. This inſtrument therefore, ſeemed calcu- 
lated only to preyent the partiality, which Mr, Hart, in con- 


formity 
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formity to the Jewiſh law, might ſhew in favour of ſons to the 
prejudice of daughters. For it was obſervable, that Mr, 1, 
did not mean to give any advantage to Mrs. Franks over the ref 
of his daughters, they being all put upon the ſame footing in 
caſe there ſhould be ſons ;. and if there was no ſon, Mr, Fray, 
did not apprehend, that any partiality might be ſhewn ag he. 
tween the daughters; in that event, Mr. Hart was at liberty to 
diſpoſe of his fortune as he pleaſed ; Mrs. Franks truſting that 
ſhe ſhould be able to preſerve and merit as great a ſhare in her 
father's affections, as any of her other ſiſters. Suppoſing, hoy. 
ever, that this ſhould not be the true conſtruction, but that Mr. 
Hart ought to be conſidered as having entered into an agree- 
ment for the diſtribution of his whole eſtate amongſt his chil- 
dren; yet this ſtipulation muſt be underſtood as intended to take 
place only in caſe of his inteſtacy: For it could not be imagined, 
that Mr. Hart, who had then a ſon and four daughters, the 
youngeſt only two years old, and might probably have had many 
more children, ſhould mean to preclude himſelf from making 
ſuch a proviſion for them, as their conduct, of which he could 


then have no experience, might deſerve: He had alſo at that 

time ſeveral poor relations, brothers and ſiſters, who were ſup- 

ported by his bounty, and who at his death might be left totally 
deſtitute of ſubſiſtence, if he had reſtrained himſelf from making ' 
any proviſion for them by his will. Beſides, Mr. Hart's riches r 
were all of his own acquiring, and his children had not any ü 
claim thereto, as a patrimony deſcended to him from their anceſ- t 
tors. This inſtrument therefore, might be a proper diviſion of Wi * 
his effects in the caſe of his inteſtacy ; but could never be in- if 
tended to controul any future diſpoſition which he might make 1 
of his fortune by will. But ſuppoſing neither of theſe to be the d 
true conſtruction, yet in every ſenſe which the appellants at- fy 
tempted to put upon this clauſe, it would appear to be an unrea- 10 
ſonable agreement, precluding Mr. Hart from the future dil- fo 
poſition of his eſtate, and. rendering his children totally inde- WW in 
pendent of him. The inſtrument alſo was of ſo complicated a of 
nature, and ſo obſcurely worded, that neither the Jewiſh rabbies oy 
could give it any preciſe denomination, nor was the Court able Wl v1 
to put any conſtruction upon it, agreeable to the pretenſions of e 
the appellants, which would not be liable to infinite difficultic, WF; 
abſurdities and contradiftions. It was therefore conceived, that ng 


as the appellant's bill was brought for the ſpecific te 
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of an agreement ſo circumſtanced, the Court did right in di-. 


niſling it; and more efpecially, becauſe if was had any right, x760, 


they might ſtill have their remedy at law. 


On behalf of the reſt of the 806 who were legatees C. vorke. 
under Mr. Hart's will, it was contended, that the ſeveral ſettle- 4. Forreſter. 
tlements made by him on the marriage of his other daughters, 

to ſome of whom he gave better fortunes than to his daughter 
gincha, and his procuring the obſcure Hebrew inſtrument in 
queſtion (the very name of which, was not agreed upon by the 

7-0j/þ witneſſes) to be tranſlated into Exgliſb a little before his 

death, and a declaration that the ſuppoſed incapacity he laboured 

under of diſpoſing of his fortune by will, was contrary. to his 

intention; manifeſtly proved, that he was not only not maſter 

of the contents of that inſtrument, but that he never meant to 

make ſo improvident a bargain, as by ſtipulating to 1/aac Franks 

and his children, a certain ſum out of his fortune equal to a 

moiety of the beſt beloved ſon, to tie himſelf up in all events 
from providing for his wife, or other relations ; and this for na 
other conſideration moving from Jaac Franks, than an eventual 
ſum of 3000 J. to the wife out of his eſtate, in caſe he died after 
the expiration of two years from the marriage. Words muſt be 
rery clear and poſitive indeed, to inforce the belief of ſo irrational 
an agreement. That the moſt confiſtent and rational conſtruc- 
tion of the fourth article ſeemed to be this, that it was adapted 
to the event of Mofes Hart's leaving male iſſue, who by the fa- 
ther's partiality might inherit, or by will ſucceed to his whole 
fortune, without the hope of any acceſſion to Sincba's portion, 
notwithſtanding his eſtate might be greatly improved before his: 
death : It was therefore a ſtipulation to prevent the effects of 
luch partiality. If Moſes Hart ſhould make a teſtament in fa- 
Your of a ſon or ſons, this inſtrument provided an addition to her 
fortune, equal to half the ſhare of the moſt beloved ſan, But 
in caſe he ſhould die inteſtate, the inſtrument laid down a rule 
of diſtribution; v7z. that after deducting a portion of 6600 J. for 
uch of his unmarried daughters, equal to that portion with 
Which he had advanced Sincha in marriage, the reſidue of his 
late ſhould be divided between his ſons and his daughters, by 
peculiar rule of diſtribution under the inſtrument, correſpond- 
ing neither with the Jewiſb law, or the law of England; vis. 
tat each daughter ſhould take only a mgjety of that proviſion 
Vol. V. 58 which 
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which was given toa ſon. This rule did not correſpond with the 
Jewiſh law, becauſe in caſe of leaving ſons, daughters were en. 
tirely excluded; nor was it agreeable to the law of England, which 
diſtributes perſonal eſtate equally among all the children, ang 
tranſmits the real eſtate by deſcent to an eldeſt or only ſon, with. 
out admitting the daughters to ſhare in it. But this conſtryc. 
tion neceſſarily ſuppoſed, that the clauſe in queſtion was adapted 
to the event of Moſes Hart's advancing a ſon in the world dur. 
ing his life, or leaving iſſue male at the time of his death, If 
he ſhould leave no ſons, the inſtrument was not intended to 
operate at all; the cauſe of jealouſy and ſuſpected partiality na- 
turally ceaſed ; and it was not to be preſumed, that in caſe his 
daughters only ſhould ſurvive him, he would prefer any of the 
younger and their iſſue to Sincha who was the eldeſt child. It 
ſeemed therefore, the moſt probable conſtruction to fay, that 
Moſes Hart the father did not intend by the clauſe in queſtion, 
to lay down an immediate abſolute rule for the diſpoſition of his 
fortune, to controul all future wills which the ſituation of his 
family might induce him to make; but meerly a contingent rel 
tive rule applied to the probable event of his ſon's life, anda 
ſuppoſed partiality in favour of his male iſſue. That every con- 
ſtruQion attempted by the appellants, was attended with inſuper- 
able difficulties. The pretence that the fourth article fixed hi 
daughter Sincha's ſhare to half the ſhare of the moſt beloved ſon, 
and took from the father the power of making a will, was incon- 
ſiſtent with the inſtrument itſelf; for if the father's power of 
chewing love and affection to any ſon was taken away, the mer 
ſure of the daughter's ſhare was gone. The next pretence, that 
though he could not bar the intereſt of this daughter by will, he 
might bar that of his other children, was equally inconſiſtent 
with the inſtrument ; which provided 6600 J. for ſuch unmar- 
ried daughters, for no other reaſon than that he had given to this 
daughter that value; and as expreſily gave each of his othe 
daughters half a ſhare of a ſon, as he did to Sincha, hereby eſl2 
bliſhing amongſt them an equality of fortune, and an equality 0 
right alſo, if this inſtrument could give any. And the laſt pr 
tence, that the half ſhare of a ſon related not to any act of lon 
or preference in Moſes Hart, but to the right of primogen'®) 
under the Moſaic law, was no leſs contradictory to the inſt 
ment than the two former; fince it eſtabliſhed an equality“ 
tween the ſons, by giving them two ſhares, and thereby exclu ] 
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4 the Moſaic right of primogeniture: So that from whatever 
part of the fourth article of this inſtrument the appellants drew 
10 argument in their favour, that ſame or ſome other part of this 
cticle overturned and contradicted it. But the reſpondents need 
ot labour to give this inſtrument a meaning, it was enough 
hat the appellants who claimed under it, could not give it a ra- 
tonal one; and as Moſes Hart had died without a ſon, there was 
1n end of every thing they could urge: The ſhare of a ſon was 
the meaſure for determining Sincha's half ſhare, and there being 
10 ſon to inherit a ſhare, either by the predilection of his father, 
or the Moſaic right of primogeniture ; no meaſure for determin- 
img her ſhare ever exiſted, and conſequently, her and her chil- 
tren's pretenſions, ſuch as they were, never aroſe. 


aDJUDGED, that the ſame ſhould be diſmiſſed; and the order 
therein complained of, affirmed. 


Lady e P lan, * * ellants. 
James We ef, Eſqʒ ind FF | 


Suſanna Grizery ſpiaſter, FW Alam, Lord 
Viſcount Vane, Henry, Earl of Dar- 


lington, and Thomas rec Duke 1 
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18th March 1760. 


OH N. Duke of f Newegll, was, at his death, ſeiſed in fee- 
ſimple of divers honours, caſtles, manors, meſſuages, lands, 
tenements, rents and hereditaments ; and alſo ſeiſed to him and 
his heirs, of divers copyhold meſſuages, lands and tenements, 
and of divers meſſuages, lands and tenements, held by him by 
virtue of ſeveral leaſes for lives; and alſo poſſeſſed of, or entitled 
to, ſeveral other meſſuages, lands and tenements, by virtue of 
ſeveral leaſes for long terms of years, ſome abſolute, and others 
eierminable on the death of one or more perſon or perſons ; 


* and 


— 


After hearing counſel on this appeal, it was ORDERED and Deczes 


affirmed. 
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were, and every of them, with their and every of their right, 


and deſcription of the Honourable Thomas Pelham, ſon and heir 


-perſons, and in ſuch manner, as by virtue of his faid will bis 
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and particularly, the Duke was poſſeſſed of divers mefſuages 
lands and tenements, at Shimpling, called Shimpling Park, in 
Suffolk, of the improved yearly value of 130 J. which he held by 
leaſe from the Crown, granted to Villiam Huſſey and Janes 
Biggs, dated 3d June, 33 Charles II. for a term of ninety years, 
ſubject, together with other eſtates in Nottinghamſhire, tg 
81. r35. 4d. a year, payable to his Majeſty, his heirs and ſuc. 
ceſſors. Arid being fo ſeiſed and poſſeſſed, he made his will 
dated the 29th of September 1707, and thereby, after deviſing to 
his wife Margaret Dutcheſs of Newcaſtle, and to his dauphter 
the Lady Henrietta Cavendiſh Holes, therein called Lady Harriy 
Holles, certain particular eftates therein mentioned and deſcribed, 
he deviſed all other his honours, caſtles, manors, lordſhips, 
manor-houſes, parks, chaces, lands, tenements, reQories, advow- 
ſons, rents and hereditaments, as well leaſchold and copyhold as 
freehold, whereſoever, and of whatſoever nature and quality they 


royalties, members and appurtenances, and all his eſtate and in- 
tereſt therein in law and equity, in manner following, viz. 


Unto the reſpondent the Duke of Newcaſtle (by his then name 


apparent of the Right Honourable Thomas Lord Pelham) for life, 
remainder to his firſt and other ſons in tail male ſucceflively; 
remainder to Henry Pelham (by the name and deſcription of the 
Honourable Henry Pelham, one other of the ſons of the faid 
Thomas Lord Pelham) for life, remainder to his firſt and other 
ſons in tail male ſucceſſively ; remainder to William Vane, ſecond 
ſon of Chriſtopher Lord Bernard, for life; remainder to his fiſt 
and other ſons ſucceſſively in tail male, in like manner ; remain- 
der to Gilbert Vane, then ſon and heir apparent of the faid 
Chriſtopher Lord Bernard, for life ; remainder to his firſt and 
other ſons ſucceſſively in tail male, in like manner; remainder 
to his own right heirs for ever. In this will there was a proviſo, 
that in caſe any perſon whatſoever, who ſhould or might be en- 
titled to have or take the ſaid honours, caſtles, manors and pre- 
miſes, by virtue of any of the aforeſaid limitations, ſhould at any 
time do or ſuffer, or cauſe to be done, any act or deed whatſoever, 
whereby to prevent or hinder his the ſaid teſtator's leaſchold 
and copyhold eſtates, or any of them, to go to ſuch perſon and 


free bold 
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frechold eſtate was thereby limited: and intended to go; then 
and from thenceforth, the perſon or perſons doing or ſuffering, 
or cauſing to be done, any ſuch act or deed, ſhould not have or 
take any benefit or advantage by his {aid will, or any the limita- 
tions thereof ; any thing therein contained to the contrary there- 
of in any wiſe notwithſtanding, And the teſtator then gave the 
refidue of his perſonal eſtate, after payment of his debts and 
legacies, to the Dutcheſs his wife, and appointed her, and Thomas 
Lord Pelham, and the Honourable Henry Paget, Eſq; executors. 


On the 15th of Fuly, 1711, the Duke died, leaving his ſaid 
Dutcheſs, and the ſaid Lady Henrietta, his only child and heir at 
law. 8 


Soon afterwards, ſeveral ſuits at law and equity and in the 
Spiritual Court aroſe, wherein the validity of the ſaid will was 
conteſted, with reſpect to the Duke's real and perſonal eſtates ; 
pending which ſuits, Lady Henrietta intermarried with the Right 
Honourable Edward Harley, commonly called Lord Harley, who 
was afterwards Earl of Oxford and Mortimer ; and in ſome ſhort 
time after this marriage, a treaty of accommodation having been 
propoſed, an agreement was, on the zoth of July, 1714, con- 
cluded between Lord Harley and Lady Henrietta his wife, and 
the reſpondent the Duke of Newcaſtle, and the ſaid Henry Pel- 
bam or his friends, he being then an infant; whereby it was 
agreed and declared between the ſaid parties, and the reſpondent 
the Duke, for and on behalf of himſelf and the ſaid Henry Pel- 
bam his brother, covenanted and agreed, that Lady Henrietta 
ſhould have to her and her heirs, certain particular eſtates therein 
mentioned; and Lord Harley, on behalf of himſelf and Lady 
Henrietta his wife, did thereby covenant and agree with the re- 
ſpondent the Duke and Mr. Pelbam, that all other the honours, 
manors, baronies, caſtles, lordſhips and eſtates, as well leaſehold 
and copyhold as freehold, which Duke John was poſſeſſed of, or 
entitled to in law or equity, at the time of his death, ſhould be 
held and enjoyed by the reſpondent the Duke for his life, with 
lach remainders over, and ſubject to ſuch limitations and re- 
ſtrictions, truſts, powers and proviſoes, and in ſuch manner as in 
Duke John's will were mentioned, expreſſed, limited or declar- 
ed, touching or concerning the ſame ; and that all the burgage 
houſes and lands in A/dborough in Yorkſhire, belonging to Duke 
| Vor. V. 5 T John 
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| Intitled, ©* An act to render more effectual the agreements that 


after reverſed, altered or changed: And it was alſo enacted, that 


Caſes in Parliament, 


Jobn at his death, or to which Lord Harley and Lady Henri 
were or was afterwards entitled in law or equity, and alſo certain 
manors, lands and hereditaments, in the counties of Dorſet ang 
Wilts, held of the Biſhop of Saliſbury for lives, ſhould be hell 
and enjoyed by the reſpondent the Duke, with ſuch remainder; 
over, and in the ſame manner as the other honours, manots ang 
hereditaments therein before agreed to be held by his Grace, 
were to be held and enjoyed by virtue of the ſaid agreement; 
and that Lord Harley and Lady Henrietta ſhould permit and 
ſuffer the ſaid will to be proved in the Eccleſiaſtical Court, or 
Court of Delegates; but no uſe was to be made of the probate 
to the prejudice of this agreement: And it was thereby mutu- 
ally agreed, that an act of parliament ſhould be obtained, if 
poſſible, for confirming, eſtabliſhing and executing the ſaid agree- 
ment. | 


After the execution of this agreement, the will of Duke Joby 
was duly proved in the Prerogative Court of Canterbury, and in 
the Court of Delcgates, by the Ducheſs Dowager of Newcafl, 
and Henry Paget, the then ſurviving executors : And in the 4th 
and 5th of George I. an act of parliament was made and paſſed, 


* have been made between Thomas Holles, Duke of Newcaftl, 
« Henry Pelbam, Eſq; Edward Lord Harley, and the Lady 
« Henrietta his wife, William Vane and Gilbert Vane, Eſqn, 
*« ſons of Chriftopher Lord Bernard, or any of them, in relation 
* to the will and eſtates of John late Duke of Newcaſtle, and for 
s ſettling the ſame in ſuch manner as may be agreeable. to the 
„ intent of the ſaid agreement,' and for other purpoſes therein- 
© mentioned; whereby it was enacted, That the ſaid will and 
agreement ſhould be, and the fame were thereby ratified, eſta · 
bliſhed and confirmed, except ſo far as the ſame were therein- 


the eſtates which were finally agreed to be enjoyed by Lady Hen. 
rietta, ſhould be veſted, held and enjoyed, in ſuch manner a8 i 
therein mentioned, and that certain freehold eſtates, which 
were finally agreed to be enjoyed by the reſpondent the Duke, 
and the other perſons claiming in remainder after him, ſhould 
be, and the ſame were thereby veſted and ſettled, upon and from 
the deceaſe of Duke John, in and upon, and to the uſe of the 


reſpondent the Duke for life, remainder to the uſe of his * 
an 
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nd other ſons m tail male ſucceſſively ; remainder ta the uſe of - _— | 
he aid Henry Pelham for life, remainder to the uſe of his firſt 
nd other ſons in tail male ſucceſſively ; remainder to the uſe of 
the ſaid Milliam Vane for life, remainder to the uſe of his. firſt 
nd other ſons in tail male in like manner; remainder to the uſe 
« the ſaid Gilbert Vane for life, remainder to the uſe of his firſt 
and other ſons in tail male in like manner, according to the true 


intent and meaning of Duke Fohx's will; remainder to the right 
heirs of Duke John. 


And it was alſo thereby enacted, That all leaſehold eftates for | 
les, which Duke Jobn was ſeiſed of, or entitled to, on the | 
gth of Auguſt, 1707, with their appurtenances, thould be, and 
the ſame were thereby veſted and ſettled in like manner, in upon 
nd to the uſe of the reſpondent the Duke for life, with all and 
ery ſuch and the like remainders over as aforeſaid. 


And it was thereby further enacted, That all and every other 
the manors, rectories, advowſons, tythes, lands, tenements and 
kereditaments whatſoever, whereof or wherein Duke John, or 
ay other perſon or perſons in truſt for him, at or immediately 
before his deceaſe, had any term or terms for years, or chattel 
intereſt, legal or equitable (other than ſuch as were thereby be- 
fore veſted in Lady Henrietta, or her truſtees, and except Ponte- 
48 Park, and the leaſchold eſtates at Orton in Huntingdonſhire, 
therein mentioned) ſhould be, and the ſame were thereby veſted 
in the reſpondent the Duke for life. And it was enacted, That 
alter his death, the ſame ſhould be held and enjoyed by ſuch 

orſon or perſons who would have been entitled to the ſame, in 
csc the ſaid act had not been made. 


And it was thereby further enacted, That the reſpondent the 
, WY Duke, during his life, and every other perſon and perſons, who, 
tor the time being, ſhould be ſeiſed or poſſeſſed of any of the faid 
kaſehold manors, lands, tenements, rectories, tythes and here- 
i WT aments, by virtue of the limitations therein contained, when 
„ass often as he or they ſhould reſpectively think it conveni- 
hound have full power to ſurrender any ſuch leaſe or leaſes 
n bor life, lives or years, and make the ſame abſolutely void, to the 
e nent only that it or they might be renewed, or a new leaſe ar 
es might be made of the premiſes compriſed in ſuch ſutren- 
Alered 
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by leaſes for years, and which were by the ſaid agreement and 
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dered leaſe or leaſes reſpectively, at the time of ſuch ſurrender 
or ſurrenders ; and that every ſuch new leaſe, and renewed leaſe 
from time to time, as often as they or any of them ſhould he 
renewed, ſhould, during the continuance thereof, be held and 
enjoyed by ſuch perſon or perſons who would have been entitled 
to ſuch ſurrendered leaſe or leaſes, in caſe the ſame had continy. 
ed in being. 


And it was thereby further enacted, That nothing in the ſaid 
act contained ſhould be taken, conſtrued, or intended, to con. 
firm the reſpective limitations in the ſaid will contained, of the 
ſeveral terms for years whereof Duke John died poſſeſſed. 


Buy virtue of the ſaid agreement and act of parliament, the re. 
ſpondent the Duke entered on all the manors, meſſuages, lands, 
tenements and hereditaments, freehold, copyhold and leaſehold, 
which were thereby limited to him for life, with remainder; 
over as aforeſaid, and continued in poſſeſſion and receipt of the 
rents and profits thereof ; and ſeveral of the leaſes for years 
which were in being, and by virtue of which ſome of ſuch leaſe- 
hold meſſuages, lands and tenements were held at Duke Fobr' 
death, were afterwards from time to time renewed. 


The reſpondent the Duke never had any iſſue male; but the 
ſaid Henry Pelham had iſſue two ſons, both of whom died ia 
his lifetime, viz. Thomas, his eldeſt ſon, who died the 28th 
of November, 1739, aged about ten years, and Henry, his 
younger ſon, who died the 27th of the ſame month. And the 
ſaid Thomas Pelham, the fon, being the perſon in whom the fiſt 
eſtate tail in order of limitation, in the ſaid freehold manors, 
meſſuages, lands, tenements and hereditaments, limited to the 
reſpondent the Duke for life, was veſted by virtue of Duke 
Fohn's will, and of the ſaid agreement and act of parliament; 
the appellants were adviſed, that the abſolute eſtate and intereſt 
cf and in all the manors, meſſuages, lands and tenements, held 


act of parliament limited to the reſpondent the Duke for life, 
veſted in the ſaid Thomas Pelham, ſubject to the eſtate for life of 
the Duke, and to the contingency of his having a ſon born; 
and alſo ſubject to the eſtate for life of the ſaid Henry Pelhan 


therein, in caſe the Duke happened to die in the lifetime of 
2 al 
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id Henry Pelham, without having had any ſon born. And the | 
appellants were al ſo adviſed, that the abſolute eſtate and intereſt A . 
of and in all ſuch eſtates held by leaſes for years, ſubje& as afore- | 
ſaid, was part of the perſonal eſtate of the ſaid Thomas Pelham 
at his death, and that as ſuch, the ſame on his death (he dying 
inteſtate) did belong, ſubject to the eſtate for life of the ſaid 
Duke, and to ſuch contingency as aforeſaid, to the ſaid Henry 
Pelham, as his father and only next of kin. 


The ſaid Henry Pelham, being ſo entitled, died on the 6th of 
March, 1754, having made his will, and appointed the appel- 
lants, and Richard Arundell and Hutton Perkins, Eſq; ſince de- 
| ceaſed, executors thereof, who all duly proved the ſame, and 
thereby became entitled to poſſeſs and receive all the perſonal 
eſtate and effects whatſoever belonging to the ſaid Henry Pelham 
at the time of his death; and the ſaid Richard Arundel! and Hut- 
ton Perkins afterwards dying, ſuch right became ſolely veſted in 
the appellants. 


Mr. Pelham did not in his lifetime take out adminiſtration to 
the ſaid Thomas Pelham his eldeſt ſon, but after his death, letters 
of adminiſtration of the perſonal eſtate of the ſaid Thomas Pelham 
were gran ted to the ſaid Richard Arundell ; and ſince his death, 
letters of adminiſtration de honig non, were granted to the appel- 
lant Weſt. 705 


William Vane, the ſecond fon of Chriſtopher Lord Bernard, 
and which William was afterwards created Lord Viſcount Vane, 
in the kingdom of Ireland, had ifſue two ſons, Chriſtopher, who 
died an infant, without iſſue and inteſtate, in the lifetime of his 
father; and William, his younger ſon, the now reſpondent Lord 
Jane, who ſurvived him, and obtained letters of adminiſtration 
of the perſonal eſtate of the ſaid CHriſtopher his brother; and 
Gilbert Vane, the eldeſt ſon of Chriſtopher Lord Bernard, had 
ſue Henry, his eldeſt ſon, who, after his father's death, was 
Created Earl of Darlington. Theſe parties were pleaſed, a few 
jears ſince, to diſpute the appellants right in the ſaid leaſchold 
tltates for years, and to inſiſt, that they, or one of them, were 
or was entitled to the abſolute right and intereit in all ſuch 
leaſehold eſtates, expectant on the reſpondent the Duke's death 
without iſſue male, either in his or their own right, or as Lord 
ane was adminiſtrator of his brother Chriſtopher. | 
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of the fines thereon. 


the reſpondent Lord Vane filed his bill of revivor and ſupple- 


ment in writing, dated the 25th of September, 1758, agree with 
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In conſequence of this diſpute, the reſpondent, Lord Vans, 0h 
the 4th of November, 1755, filed his bill in the Court of 
Chancery, againſt the Duke of Newcafile and the appellantz, 
praying, that the defendants might be reſtrained from ſellin 
any of the ſaid eſtates, and might bring into court all leaſes and 
other deeds relating thereto; and that the reſpondent Lord 
Pane's right to the. ſaid eſtates, or ſuch parts thereof as he ſhould 
appear to be entitled to, might be ſecured to him; and thy 
ſuch of the leaſes as were near expiring, or proper to be reney. 
ed, might be renewed, Lord Yaxe offering to pay a proportion 


The late Earl of Darlington, ſome time after filing the fail 
bill, died, leaving the reſpondent, the preſent Earl, his fon and 
heir, and having made him executor of his will, who, as ſuch, 
made the like claims to the leaſehold eſtates as were made 
by his father; and thereupon, and upon the appellant Mr, 
Weſt's obtaining adminiſtration of the perſonal eſtate unadmini- 
ſtered of Thomas Pelham the ſon, on the death of Mr. Arundel, 


-mental bill againſt the reſpondent the Earl of Darlington, and 
the appellent Weſt, to have the benefit of the original bill, and 
the proceedings thereon. = | 


The ſeveral defendants having put in their anſwers, the cauſe 
was heard before the Lord Keeper Henley, on the 6th of Juh, 
1758, when his Lordſhip was pleaſed to order, that the bill 
ſhould be diſmiſſed. 


The appellants being entitled to the eſtates held by leaſes for 
years, they, after the diſmiſſion of the bill, did, by an agree- 


Mr. George Gregory, ſince deceaſed, for the ſale of the eſtate, 
lands and premiſes called Shimpling Park, ſubject to the lf 
eſtate of the reſpondent the Duke therein, and to the contin- 
gency of his having a ſon born, for 10007; and did covenant and 
agree with Mr. Gregory, that the reſpondent the Duke ſhould, 
within ſix months from the date of the ſaid agreement, procu'® 
a new and effectual leaſe from the crown, to be made and gratt- 
ed to himſelf, or ſuch perſon or perſons as he ſhould nominate 
in truſt, for the uſes and limitations in the will of Duke J# 
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gf the ſaid eſtate called Shimpling Park, and of all meſſuages, 
arms, houſes, lands and hereditaments, compriſed in the ſaid 


the term then in being to 31 years from the date of ſuch new 
leaſe, at the annual rent of 1/7. 135. 4 d. being a proportionable 
hare in reſpect of the ſaid eſtate. at Shimpling, of the ſaid an- 
nual rent of 6/. 135. 4d. payable for the fame, and for the 
eforefaid eſtates in Nottinghamſhire ; and that they would, with- 
in the ſpace of three months jnext after ſuch new leaſe ſhould 
de made and granted, by ſuch good and effectual conveyances, 
ſignments and aſſurances in the law, as the counſel of Mr. 
Gregory ſhould reaſonably adviſe or require, well and effectually 
allign, aſſure, transfer and make over, to Mr. Gregory, his exe- 
cutors, adminiſtrators and aſſigns, all ſuch the contingent rever- 
fonary intereſt of the appellants, of and in the ſaid park, lands 


of the ſaid term of go years, but alſo of ſuch tetm and intereſt 


eſual, neceſſary and proper covenants, as well on the part and 


counſel ſhould adviſe and require, ſhould be inſerted and contain- 
d.—And Mr. Gregory, in confideration of the premiſes, there- 
by covenanted, that he, his-executors, adminiſtrators or aſſigus, 
would, at or before the time of executing ſuch aſſignments and 
aſſurances as aforeſaid, pay the appellants the ſaid 1000 J. in full 
for the abſolute purchaſe of ſuch their contingent reverſionary 
mtereſt in the premiſes as aforeſaid ; and alſo would accept of 


a counterpart thereof, if thereunto required. 


The appellants, being defirous that this agreement ſhould be 
forthwith carried into execution, ſeveral times applied to Mr. 


Would be neceſſary his Grace ſhould procure the leaſe of the ſaid 


(late ſo agreed to be ſold, to be renewed according to the terms 
of the agreement. 8 


Bat 


term of 90 years, for ſuch reverſionary term as would fill up 


and premiſes, for and during not only all the refidue and re- 
mainder (if any) which ſhould be then to come and unexpired 


25 ſhould be granted by the ſaid new leaſe; and that in ſuch 
aſſignments, aſſurances and conveyances as aforeſaid, all ſuch 


behalf of the appellants, as of Mr. Gregory, as their reſpective 


ſuch aſſignments or affurances thereof as aforeſaid, and execute 


Gregory, to perform the ſame on his part. They alſo made the 
teſpondent the Duke acquainted with it, and that, in order to 
enable the appellants to perform the ſame on their part, it 


at Shimpling, pay the 1000/7. purchaſe money for the ſame to 
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But Lord Vane and the Earl of Darlington perſiſting in the; 
claim to the ſaid leaſchold eſtate, and inſiſting that the appel. 
lants had no right thereto; the appellants, in Michaelmas term 
1758, exhibited their bill in the court of Chancery againſt th, 
ſaid George Gregory, and the reſpondents Lord Vane, the Ear} of 
Darlington, and the Duke of Newcaſtle ; ſetting forth the feye. 
ral matters aforeſaid, except the ſuit commenced by the te. 
ſpondent Lord Vane; and charging, that the claims of the te. 
ſpondents Lord Vane and the Earl of Darlington were without 
foundation in law or equity ; and that the appellants were well 
able to make a good title to the ſaid eſtate at Shimpling,. ſub- 
ject only to the eſtate for life of the reſpondent the Duke, and 
to the contingency of his having a ſon born. And therefore 
praying, that the reſpondents Lord Vane and the Earl of Dar. 
lington might ſet forth what right, title, or intereſt they had, 
in or to the ſaid leaſehold eſtate at Shimpling, and how they 
made out the ſame; and that the agreement of 25th September, 
1758, might be ſpecifically performed and carried into execu- 
tion; the appellants thereby offering to perform the ſame on 
their part: And praying alſo, that the leaſe of the ſaid eſtate 
might be renewed, according to the terms of the agreement, 
and that the reſpondent the Duke might pay. the fine and fees 
payable thereon ; and that Mr. Gregory might, upon the ob- 


taining of ſuch new leaſe, and upon the appellants aſſigning to 
him all their right and intereſt in the ſaid leaſehold eſtate 


the appellants. 


To this bill Mr. Gregory, by his anſwer, declared that he 
was ready and willing to perform the agreement, provided & 
new leaſe ſhould be obtained agreeable thereto, and a good 


title could be made by the appellants. 


The reſpondent Lord Vane, by his anſwer, ſaid, that Lord 
Fane his father had iſſue Chriſtopher, his eldeſt ſon (who died 
an infant, and without iſſue, in his father's lifetime) and him 
the reſpondent his younger ſon; and inſiſted, that the faid 
Ghriſtopher was the firſt perſon in point of time in eſe, who 
had or took any eſtate of inheritance in the premiſſes in the 
will and act of parliament mentioned; and that he dying 4 
infant, the reſpondent, as the only ſurviving ſon and heir ap- 
parent of his father, became the firſt perſon in e who took 


any 
: 2 
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ny eſtate of inheritance in any of the ſaid premiſes by virtue 
of the ſaid limitations; and that Lord Vane, his father, alſo 
died many years ſince, leaving the reſpondent, his only ſon and 
heir; and that he, on his father's death, became ſeiſed of an 
eſtate tail, in "remainder, immediately expectant on the deter- 
mination of the eſtates limited to the Duke, and to Mr. Pelham 
his brother, and to their firſt and other ſons reſpectively, of and 
in all the freehold and copyhold honours, manors, meſſuages, 
lands and hereditaments, in the ſaid will and act of parliament 
mentioned ; and that he alſo became entitled to all the leaſe- 
hold eſtates, as well for lives as years, in the ſaid will and act 
mentioned, ſubje& to the contingency of the Duke's and Mr. 
Pelbam's dying without iſſue male: And therefore ſubmitted to 
the judgment of the court, that the abſolute eſtate and intereſt 
in the eſtates held by leaſes for years, and limited to the reſpon- 
dent the Duke for life, did not veſt in Thomas Pelham, the eldeſt 


and to the contingency of his having a ſon born, and ſubject 
alſo to the eſtate for life of Mr. Pelham therein, in caſe the 
Duke had happened to die in his lifetime without having any 
ſon born. And that. the limitations of ſuch contingent right or 
intereſt in the reſpondent Lord Vane, being to ariſe on the deaths 
of the reſpondent the Duke and Mr. Pelbam without iſſue male, 
and they being both in eſſe at the time of making Duke Jobn's 
will, the ſame was a good and valid limitation, to ariſe within 
ſuch a reaſonable compaſs of time as had been allowed of at 
law and in equity in limitation of leaſehold eſtates; and he 
lurther inſiſted, that ſuch his right and intereſt was well 
grounded, and that the right and intereſt ſet up and claimed by 
the appellants bill was without foundation in law or equity, 


and that therefore they could not make a good title to a pur- 
chaſor, 28 | * 


The reſpondent the Earl of Darlington, by his anſwer, ſaid, 
that he was the eldeſt ſon and heir of Henry, late Earl of Dar- 
ington, who was the eldeſt ſon and heir of Gilbert late Lord Ber- 
nard; and prayed, that ſuch intereſt in the premiſes in queſtion, 
as he was by law entitled to by virtue of Duke Johr's will, and 


the ſaid act of parliament, and the agreement therein mentioned, 
wight be preſerved to him. | 


ſon of Henry Pelham, ſubject to the eſtate for life of the Duke, 
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And the reſpondent the Duke, by his anſwer, admitted, that 
he was in poſſeſſion of Shimpling Park; and faid, that ther. 
being only twelve years then to come in the leaſe, he was ready 
and willing to procure a leaſe thereof for a further term, ac. 
cording to the agreement in the bill tated, or ſuch other leaſe 
as could be obtained, provided he was not, on account thereof, 
put to any further charge than keeping down, during his life, 
the intereſt of the money t6 be paid for the fine, fees and 
expences on obtaining ſuch leaſe: But ſubmitted to the court 
whether, if ſuch new leaſe ſhould be obtained, the fine, fees 
and expences on obtaining the ſame, ought not to be a charge 
on the abſolute intereſt in the ſaid leaſehold eſtate, and to be borne 
by the perſon or perſons who were, or was, or on his death 
ſhould be entitled to ſuch abſolute intereſt therein, the reſpon- 
dent only keeping down the intereſt thereof during his life. 
And in caſe the court ſhould be of opinion, that ſuch fine, fees 
and expences ought not to be charged on the abſolute intereſt 
in the ſaid leaſchold eſtate, then he ſubmitted whether he ought 


to be bound to obtain any ſuch new leaſe, as he had not ary 
| right or title to the ſaid eſtate longer than for his life. 


After the coming in of theſe anſwers Mr. Gregory died, 
having made his will, and the reſpondent Szſanna Gregory ſole 
executrix thereof; who proved the ſame. Whereupon the ap- 
pellants exhibited their bill of revivor againſt Mrs. Gregory, and 
the cauſe was duly revived againſt her. 


On the 13th, 14th, 16th, and 17th of November, and th of 
December, 1759, the cauſe was heard before the Lord Keeper 
Henley, when his Lordſhip was pleaſed to declare, that he was 
of opinion, that, as in this caſe the claims of the reſpondents 
Lord Vane and the Earl of Darlington were not within his cog- 
nizance to determine, he could not decree a ſpecific perform- 
ance of the agreement in queſtion againſt the ſaid Suſanna Ort- 
gory ; and therefore diſmiſſed the appellant's bill, as againſt th: 
reſpondents Lord Fane and the Earl of Darlington, with coſts; 
and as againſt the reſpondents Suſanne Gregory and the Duke ol 
| Newcajile, without coſts. TEE, 


From this order of diſmiſſion the preſent appeal was brought; 
and on behalf of the appellants it was ſaid, that the queſtion 


0 
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o right between the parties was extremely clear, upon the 
known and fixed rules of law. Terms for years are not allowed 
to be ſettled in the ſame manner as freehold eſtates; nor are 
capable of being limited by proper words of inheritance. In 
the caſe of freeholds, ſucceſſive remainders in tail may all be 
reſted at one and the ſame time; and may take effect in poſ- 
eon ſucceſſively, as the reſpective limitations to each tenant 
in tail and the heirs of his body ſhall determine, at any remote 
ditance of time, defeazable only by ſome tenant in tail in poſ- 
ſeſnon, who ſhall think fit to ſuffer a common recovery. But 
4 veſted eſtate tail in a term for years, to one and the heirs, or 
heirs male of his body, implies the abſolute ownerſhip of it, 
though improperly expreſſed; as much as if the tenant in tail 


cutors, adminiſtrators and aſſigns. All ſubſequent limitations 
therefore, after a general failure of the iſſue of ſuch tenant in 
tail, are void; unleſs made to take effect within the compaſs 
of a life or lives in being, or unleſs the ſucceſſive limitations 
in tail of ſuch term or leaſehold eſtate, are contingent in their 
creation; and then they are conſidered as poſſibilities, which 
will finally be either valid or void, effectual or ineffectual, as 
the event happens. For inſtance : A teſtator, as in this caſe, 
deviſes a leaſehold for years to one for life, who has no chil- 
dren, with remainder to his farſt and other ſons in tail male; 
remainder to another for life, with the like remainders to his 
firſt and other ſons in tail male; with ſeveral remainders over. 
If the ſecond tenant for life has a ſon born, before the firſt 
tenant for life has a ſon, the remainder in tail limited to that 
ſon will veſt; and all the ſubſequent remainders which were 
good as poſſibilities, while the contingency of a nearer heir's 
coming in eſſe was in ſuſpenſe, are ipſo facto from that moment 
determined. And though ſuch tenant in tail ſhould die an in- 


muſt veſt, and his adminiſtrator muſt take it, ſubject only to 
be defeated by the birth of a ſon of the firſt tenant for life, 
who will {till be prior to ſuch inteſtate infant in the order of 
limitation. That the inſtances here propoſed, exactly corre- 
ſponded with the circumſtances of the preſent caſe, and might 
be ſupported by legal reaſoning and accurate authorities. That 
ſuch being the nature of the right under Duke John's will, a 
Ipecific performance of the agreement ought to have been de- 


was entitled to it by a correct limitation to himſelf, his exe- 


| fant the next day after his birth, yet the ownerſhip of the term 


creed, 
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— creed. The purchaſor was fully informed of the nature of 
1760. . : þ . . ol the 
— Tight: The parties entitled to diſpute the queſtion ſtood before 


nor can be called upon to do any particular act to affirm 


originally, and determine it between the parties: And if this 
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the court, claiming under the ſame inſtrument with the vendors. 
all of them expreſsly ſubmitting that queſtion to the judgne, 
of the court, and particularly the reſpondent Lord Vane; yi, 
out ſuggeſting either by their anſwers in the cauſe, or by the 
argument of their counſel at the bar, the remoteſt poſſibility of 
prejudice to themſelves, from a declaration to be made by the 
court, upon the matter of right ſo litigated. 


But it was ſaid, that Lord Vane and the Earl of Darling, 
whoſe rights, ſuppoſing they have any, cannot take effect in pol. 
ſeſſion during the life of the reſpondent the Duke, are not liable 


the title of the purchaſor; and therefore the court of Chan- 
cery could not determine, or take cognizance of their rights in 
the lifetime of the Duke, merely for the ſake of quieting 
queſtions between the appellants and the purchaſor. 


To this objection it was anſwered, iſt, That the court having 
juriſdiction to give relief on the ſubject matter of the agree- 
ment, might declare rights, and determine all queſtions, legal 
or equitable, incident to that relief, as between the parties to 
the contract. Where a purchaſor brings his bill upon the 
agreement, the court may decree a performance againſt the ven- 
dor: Where the vendor brings his bill, the court may decree 
againſt the purchaſor ; even though ſtrangers, whether partics 
or not parties to the ſuit, may appear to have ſome claims by 
title paramount that of the vendor, depending on prior entails, and 
different conveyances. If the facts are intricate or doubtful, 
the court refers it to a Maſter in the firſt inſtance, to ſee whe- 
ther a good title can be made; and upon his report, the cauſe 
comes on afterwards for judgment: And many precedents may 
be found, where purchaſors have been decreed to accept titles, 
and yet the outſtanding claims of others have not been deter- 
mined, ſo as to conclude and bind them. In caſe the queſtion 
of title happens to be a ſingle queſtion of law or equity, depend- 
ing upon the conſtruction of a deed or will, which is as nge 
for the judgment of the court upon the pleadings, as it can be 
after a reference to the Maſter; the court will take cognizance 


juriſdiction 
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zurtiſdiction was not exerciſed, not only many agreements for 
purchaſes, but many truſts affecting real eſtates for the pay- 
ment of debts, in which the rights of many perſons are in- 
volved, would be long ſuſpended, or totally defeated. Bot, 
> This caſe ſtood peculiarly clear of every difficulty in the 
way of the relief prayed. Not only the ſubmiſſion of all the par- 
ties, but the clearneſs of the queſtion, and the impoſſibility 
of future prejudice to the rights of the reſpondents, or of arty 
general inconvenience in reſpe&t of the precedent, ſupported 
and authorized that relief: And if ſach difficulties ſhould pre- 
nil, no agreement for the ſale of a contingent tight, could 
ever be allowed in equity. Suppoſe Mr. Pelbam's eldeſt ſon, the 
arſt tenant in tail, or abſolute owner of the leaſeholds who 
came into being, had lived to the age of 21, and contracted 
debts; no ſale could have been made for the payment of thoſe 


could they have been valued or included in the adminiſtration 
of his afſets, till it had been ſeen whether he would ſurvive 
the death of the Duke of Newcaſtle without iſſue male, even 
though his creditors had contracted to ſell his contingent right 
in thoſe leaſeholds. And the caſe was exactly the ſame, as it 
now concerned the affets of thoſe who repreſented him. 


It was further objected, that the queſtion of right in this 
caſe was entirely legal; and that whatever determination might 
be made as to the claim of Lord Vane and the Earl of Darling- 
tim, yet on the death of the Dake before the expiration of the 
term, whoever ſhould ſtand next entitled in the order of limi- 
tation, might bring an ejectment for recovering the poſſeſſion : 
And the appellants, by their bill, had prayed no injunction to 


reſtrain it. | 


But to this it was anſwered, that many decrees for the ſpe- 
cifie performance of agreements of this ſort between vendor 
and purchaſor, had been pronounced, without any injunc- 
tion granted to affect other perſons, not parties to ſuch agree- 
ments, But it was apprehended, that the ſubmiſhon of the 
teſpondents by their anſwers, gave a clear juriſdiction to the 
court, to declare the rights for the benefit of the appellants : 
And in caſe actions ſhould hereafter be brought.at law to try the 
queſtion, the court of Chancery would injoin thoſe proceedings, 

Vor. V. {PP 1 upon 


debts, though the expediency had been ever fo great; nor 


C. Fratt. 
G. Perrot. 


on) and found the equitable juriſdiction of the court to un. 


in a court of law, if the event ſhould happen that the n 


ſor. That ſuppoſing it had been now proper to have determin- 


of Thomas Pelham, and the reſpondents Lord Yane and the 
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upon the ground of ſuch ſubmiſſion. That this reaſoning i 
agreeable to conſtant experience in that court; where 3 r 
ſubmiſſion to account, between merchants and their Correſpon. 
dents or truſtees, and thoſe who are intereſted in the truſt 
will open ſtated accounts, and amount to a waiver of releaſe; a 
legal bars, (though otherwiſe they might have been infite; 


ravel the whole tranſaction, merely by force of ſuch ſubmiſſion 
It was therefore hoped, that the ſaid decree or order of diſmif. 
ſion would be wholly reverſed ; and the agreement be ſpeci. 
fically performed and carried into execution. 


On behalf of the reſpondent Lord Yane, it was argued, that 
his right was a mere legal right, and properly determinable 


ſpondent the Duke ſhould die without ifſue male; and if he 
ſhould leave iſſue male, which might likewiſe yet happen, then 
the right of the preſent parties could never come in queſtion, 
A court of equity ought not therefore to compel this reſpon- 
dent to litigate a right by anticipation, which might either 
never come in queſtion, or if it ever ſhould, would be pro- 
perly determinable in a court of law, upon an ejectment, and 
not in a court of equity. That this was a bill framed to draw 
from the court an opinion, in order to give a ſanction to an 
unmarketable title; and a court of equity ought not to decree x 
ſpecific performance of an agreement for a purchaſe, where it was 
doubtful whether a good title could be made to the purchs- 


ed upon the rights of the parties, the determination ought to 
have been, that no ſuch eſtate or intereſt veſted in Thomas Pel- 
Bam, as was tranſmiſſible to his repreſentatives : For the rights 
of the iſſue male of the preſent Duke, if he ſhould have any, 


Earl of Darlington, were not poſſibilities, but contingencies 
with ſeveral aſpects ; each of them had a contingent right af 
taking and enjoying theſe leaſehold eſtates, on the happening of 
certain events; but the veſting, or attaching of the right, ought 
to be ſuſpended till the event ſhould happen, when it would 
be certainly known who was the perſon entitled under the 
limitations of the will; but thoſe events could never happen 
during the reſpondent the Duke's life. But if an abſolute in- 


tereſt in the leaſcholds could veſt at all in any one perſon, 
2 during 
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turing the lifetime of the Duke, it was ſubmitted, that this in- 


tereſt veſted abſolutely in CHriſtopher Vane, he being the firſt 


perſon in e to whom theſe leaſchold eſtates were limited in tail. 


It was therefore hoped, that the decree would be affirmed, and 
the appeal diſmiſſed with coſts. 


On the part of the Earl of Darlington, it was inſiſted, that no 
eſtate or intereſt ſubſequent in point of limitation to the life eſtate 
of the reſpondent the Duke of Neucaſle, and the remainder in 
tail to his iſſue male, could veſt until his Grace's death without 
iſue male; and conſequently, no body could be entitled until that 
went ſhould happen; and when it did happen, the perſon in 
, and then entitled to take the leaſeholds in remainder, would 
take the whole term. That the teſtator's intent was clear, to 
carry the limitations of his leaſehold eſtates as far as poſſible 
with his freeholds, and this intent was anſwered by the reſpon- 
&nt's conſtruction; as the leaſeholds would, upon the Duke's 
death without male ifſue, go to the perſon who would take the 
frechold eſtates, agreeable to the general conſtruction of wills 
containing family ſettlements ; wherein both at law and in equity, 
the limitatian of leaſeholds, ſo as to carry them with the free- 
hold eſtate, is favoured and extended, where ſuch extenſion does 


not tend to a perpetuity ; of which there was no danger in this | 


caſe, fince upon the Duke's death it would be ſeen who was the 
party to take, and he would take the whole intereſt. That if 


the leaſeholds had veſted in Mr. Pelham's ſon, they could not 


have diveſted out of him, for letting in an after born ſon of the 
Duke of Newcaſtle's, as an eſtate veſting by purchaſe, could 
never afterwards diveſt ; and it was a ſtrange pretence, that the 
lame act, 972. the birth of a ſon to Mr. Pe/ham, ſhould veſt an 
eſtate abſolutely in ſuch ſon, ſo as to defeat the ſubſequent limi- 
tations, and yet keep it in contingency with reſpect to the 
Duke's iſſue male, ſo as to veſt it in any after born ſon of his. 
No precedent, either of law or equity, could be adduced to war- 
ant this notion ; whereas the reſpondent's conſtruction, by keep- 


ing all the limitations in contingency till after his Grace's death, 


fully anſwered the teſtator's intent, removed all difficulties, and 
Was free from any ſound objection. 


For the reſpondent the Duke of Newcaſtle, it was faid, that W. de Grey. 
ue Was Willing to procure a new leaſe of the premiſes ia queſtion, J- Browning. 


according 


A. Forreſter, 


A. T. Abdy. 
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according to the agreement between the appellants and Mr. 
Gregory ; provided he was not on that account put to any fur. 
ther charge, than keeping down, during his life, the intereſt gx 
the fine, fees and expences on ſuch renewal. And it was ſub. 
mitted, whether if ſuch new leaſe ſhould be obtained, the fine, 
fees and expences thereof, ought not to be a charge on the abſo. 
lute intereſt in the ſaid leaſehold premiſes, and to be borne by the 
perſon or perſons who would on the Duke's death be entitled 9 
ſuch abſolute intereſt. But if the Houſe ſhould be of a differ. 
ent opinion on this point, then the Duke ſubmitted, whether 
he was bound to obtain any ſuch new leaſe, he not having any 
intereſt in the premiſes in queſtion, longer than for his life. 


And for the reſpondent Mrs. Gregory it was aid, that ſhe was 


ready to, perform her teſtator's agreement for the purchaſe of the 


eſtate in queſtion, according to the terms of that agreement, 
and on having a good title; but it was hoped, that ſhe ſhould 
not be compelled to any ſuch performance, until the Dukes 
claim relative to the fine, fees and expences of renewing the leaſe, 
and the claims of Lord Vane and the Earl of Darlington, ſhould 
be ſettled and determined. And in caſe the Houſe ſhould be of 
opinion, that the appellants, or one of them, would be entitled 
to the eſtate in queſtion on the Duke's death, without having 
a ſon born alive, for the remainder of the term in the leaſe; and 
that. the principal money to be paid for the fine, fees and ex- 
pences of obtaining a renewal of the leaſe, ought to remain: 
charge on the premiſes after his Grace's death ; the reſpondent 
hoped, that a proportionable abatement, on account of ſuch fite, 
fees, and expences, would be made to her out of the purchaſe 
money, and that ſhe ſhould be paid her coſts. 


After hearing counſel on this appeal, the following queſtions 
were put to the judges: I. Whether the property of the leaſe- 
„ hold eſtates for years, deviſed by the will of John late Duke 
*« of Newcaſtle, veſted in Thomas Pelham, the infant ſon of 
«« Henry Pelham, Eſq; deceaſed, ſubject to the reſpondent the 
« Duke of Newcaftle's intereſt therein for his life, and the con- 
« tingency of the ſaid Duke's having a ſon? II. Whether the 
„ property of the ſaid leaſehold eſtates, ſubject as aforeſaid, i 
* tranſmitted to the repreſentative of the ſaid Thomas Pelham 
the infant ?” And the Lord Chief Baron of the Exchequei, 


and 


. 
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ad Mr. Juſtice Deniſon being preſent, the Lord Chief Baron 


alirered their concurrent opinion upon theſe two queſtions, in 
the affirmative ; Whereupon it was DECLARED, that the leaſe- 
hold eſtates for years, deviſed by the will of Jobn late Duke of 
Newcaſtle, ſubject to the reſpondent the Duke of Newcaftle's in- 
ercſt therein for his life, and defeazable by the ſaid Duke's hav- 
ing a ſon, belonged to the appellants, as ſtanding in the place of 
the ſaid Thomas Pelham, the infant fon of Henry Pelham, Eſq; 
deceaſed ; and that the agreement entered into between them 
and George Gregory, deceaſed, for the ſale of their eſtate and in- 
tereſt in SHimpling Park, ought to be carried into execution. 
And it was therefore oRDERED and ADJUDGED, that the de- 
cree complained of (except ſuch part thereof, whereby the ap- 
pellants bill was diſmiſſed with coſts againſt the reſpandents 
Lord Vane and the Earl of Darlington) ſhould be reverſed ; and 
that ſuch part thereof ſhould be affirmed: And it was further 
oRDERED, that the ſaid agreement ſhould be performed and 
caried into execution ; and that a new leaſe of the ſaid premiſes 
called Shimpling Park, ſhould be procured by the appellants for 
ſuch reverſionary term, as would make up the reſidue of the 
terms in being 31 years from the date of ſuch new leaſe, accord- 
ing to the terms of the ſaid agreement, in caſe ſuch new leaſe 
could be obtained; and that the reſpondent the Duke of Neu- 
cafile ſhould, according to the ſubmiſſion in his anſwer, pay the 
fine, fees and expences of ſuch new leaſe; and that the whole 
ſum to which ſuch fine, fees and expences ſhould amount, to 
de computed and ſettled by one of the Maſters of the Court of 
Chancery, ſhould be charged and ſecured upon the ſaid premiſes; 
and that the Duke, according to his ſaid ſubmiſſion, ſhould diſ- 
charge and keep down the intereſt which ſhould accrue due there- 
on during his life; and that it ſhould be referred to the faid Maſter 
to ſettle ſuch ſecurity, and make ſuch proviſion for keeping 
down the intereſt as aforeſaid; and that within three months 
ater ſuch new leaſe ſhould be granted, the appellants ſhould by 
proper conveyances and aſſurances, to be approved by the aid 
Maſter, in caſe the parties ſhould differ about the ſame, at the 
pence of the reſpondent Suſanna Gregory, aſſign the ſaid pre- 
miſes called Shimpling Park, with the appurtenances, to the ſaid 
reſpondent Suſanna Gregory, for the refidue of the term which 
ſhould then be ſubſiſting in the preſent leaſe, and for the term 
to be compriſed in ſuch new leaſe, free from incumbrances ; 
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for his life in both the ſaid terms, and to ſuch ſecurity as afore. 
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but ſubject to the reſpondent the Duke of Newcaſtl's intereſt 


ſaid, and defeazable upon the ſaid Duke's having a ſon; and 
that all proper parties ſhould join in ſuch conveyances and af. 
ſurances as the ſaid Maſter ſhould direct; and that it ſhould he 
referred to the ſaid Maſter, to conſider and ſettle. how much 
ought to be allowed and deducted out of the purchaſe money of 
1000 J. mentioned in the ſaid agreement, in reſpect to the charge 
and incumbrance to be brought upon the ſaid premiſes, on ac. 
count of the fine, fees and expences of ſuch new leaſe as afore. 
ſaid ; and that upon the execution of ſuch conveyances and af. 
ſurances as aforeſaid, the reſpondent Sſanna Gregory ſhould 
pay to the appellants the reſidue of the ſaid purchaſe money, 
after deducting thereout ſo much as ſhould be allowed by the 
ſaid Maſter, in reſpect of the ſaid charge and incumbrance; ani 
that the appellants ſhould pay to the reſpondents, the Duke of 
Newcaſtle and Suſanna Gregory, their coſts of this ſuit in the 
Court of Chancery, to the time of making the ſaid decree, to be 
taxed by the ſaid Maſter; and that the conſideration of ſubſe- 
quent coſts from that time ſhould be reſerved ; and that any of 
the parties ſhould be at liberty to apply to the ſaid Court for 
further directions, as occaſion ſhould require. And it was fur- 
ther ORDERED, that the ſaid Court ſhould give all neceſſary and 
proper directions, for carrying this judgment into execution. 


—— — —— meditate, 
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The Governors and Guardians of the) 


Hoſpital founded by Dr. Richard | 


; pe I 

Stephens in the City of Dublin, and 8 
others, 8 8 1 

Daniel Swan, « 8 5 Reſpondent 


27th March, 1760. 


EP ARD CUSACK, who lived to a great age, was bort 
— of Proteſtant parents. He had one brother and four ſiſter 
who were all Proteſtants. He was bred up by his father 483 


Proteſtant till he was about five or ſix years old, when his - 
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died. At 13 or 14 years of age, he was placed out apprentice 
o his uncle Jeſeph Fenton, a tanner in Dublin, who was like- 
wiſe, as well as all his family, a Proteſtant. To this uncle and 
one Joſeph Rabo, who was likewiſe a Proteſtant, he ſerved his 
pprenticeſhip. In 1703, he married Mrs. Ledwidge his firſt 
wife, who was a Proteftant. He lived many years at the town 
of Athboy, where, as well as elſewhere, he was a conſtant com- 
municant at the ſacrament, when adminiſtered in the pariſh 
church, till his death; particularly ſo long fince, as in the years 
1705, 1707 and 1708. Being bred a tanner, he went through 
and ſerved all offices in the corporation of tanners, firſt as war- 
den and afterwards as maſter. In 1712, he was admitted to the 
freedom of the city of Dublin, to which none but Proteſtants 
are ever admitted, and took the ſeveral oaths required upon that 
occaſion, After the death of his firſt wife, he married Diana 
Bunbury, his ſecond wife, who was allo a Proteſtant of the 
eſtabliſhed church, as well as her parents. In a word, he was 
born, bred, lived and died a Proteſtant, and was a religious ob- 
ſerver of his duty at church, and a conſtant communicant with 
both his wives, at the ſacrament at his pariſh church in the town 
of Atbboy and St. Fames's in Dublin, the different places of his 
refidence during his whole life, which was extended to a period 
of about 70 years. 


The appellants the governors of the hoſpital, were incorporated 
by act of parliament paſſed in Ireland, 3 George II. by which 
the corporation was to conſiſt of the Lord Primate, Lord Chan- 
cellor, Archbiſhop of Dublin, Biſhop of Clogber, Chancellor of 
the Exchequer, and the Lords Chief Juſtices and Lord Chief 
Baron, all for the time being, and ſeveral other reſpectable per- 
ſons, with liberty to purchaſe or take any lands and heredita- 
ments, not exceeding 2000 J. per ann. of the alienation, gift or 
deviſe of any perſons having a right, and not being otherwiſe 
diſabled, to alien, grant, or deviſe the ſame, as well for the 
fniſhing the building of the ſaid hoſpital, as for the relief, ſup- 
port and maintenance, of the ſick and wounded perſons to be 
placed therein. | 


Edward Cuſack made his will, dated the 23d of June 1753, 
by which (after directing his body to be buried in the church- 
Jard of Athooy, and giving two guineas to the miniſter who 

| ſhould 
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ſhould read the funeral ſervice) he gave to John Hopkins, Eſq; 
all his lands and hereditaments, and all other his eſtate real and 
perſonal, leaſes for lives and years, and other effects, ſubject to 
the payment of his juſt debts and funeral charges, upon truſt, 
to ſtand ſeiſed and poſſeſſed thereof, for the uſe of ſuch child of 
his body as ſhould be living at his death. And if he ſhould die 
without leaving iflue living at his death, or born in due time 
afterwards, or if ſuch child or children ſhould die before 21, 
without leaving iſſue of their bodies, then in truſt to permit his 
wife Diana. Cuſacł to diſpoſe of 200 J. of his perſonal eſtate to 
to whom ſhe pleaſed ; and alſo to permit her to receive the clex 
rents and profits of all his eſtate and fortune during her life: 
And after her deceaſe, in truſt and for the uſe of the appellants, 
the governors of the hoſpital, for the uſe and benefit of the 
hoſpital for ever. 


The teſtator then deviſed to Henry Cuſack, fon of his brother 
Willam Cuſack, an annuity of 20 J. during his life; and to the 
appellants the miniſter and churchwardens of the pariſh of A. 
boy, and their ſucceſſors, the yearly ſum of 10 /. ſterling, to be 
iſſuing out of his lands in Caftletown, during fo long time as his 
leaſe thereof from Richard Vincent, Eſq; ſhould ſubſiſt, to be by 
them applied for putting out the children of the ſaid pariſh ap- 
prentices. And he appointed his wife Diana Cuſack ſole exe- 
cutrix in truſt of his ſaid will. 


On the iſt of October 1754, the teſtator died without iſſue, 
leaving Diana Cuſack his widow and executrix, who ſurvived 
him, and proved his will, 


In a few days after his death a bill was exhibited in the Court 
of Chancery in Ireland, in the name of the reſpondent, as a Pro- 
teſtant diſcoverer, againſt Diana Cuſack, the widow and execu- 
cutrix, the appellants the governors of the hoſpital, as deviſees 
of the teſtator's eſtates in truſt for the charitable purpoſes afore- 
ſaid, expectant on the death of Diana Cuſacł, his Majeſty's At- 
torney General of Ireland, the appellants the miniſter and 
churchwardens of the pariſh of Athboy, in reſpect of the annuit 
of 10 J. given to them and their ſucceſſors by the will, and 
againſt Jobn Hophins the truſtee, and the ſaid Henry Cuſack the 
annuitant, who was alſo the teſtator's nephew and heir at law; 
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ating the will of the faid Edward Cyſoch, with 'n variety 
of purchaſes made by him at different times during a courſe of 
40 years preceding his death, of leaſcholds and other intereſts, 
ome for lives renewable for ever, and others for long terms 
of years, together with ſeveral ſecurities taken by him by imort- 
gages and judgments for money lent; and charging, that he was 
in poſſeſſion of, or entitled to, theſe ſeveral acquiſitions from the 
reſpetive purchaſes till his death: The bill then ſtated the ſe- 
veral acts paſſed in Ireland for preventing the growth of Papery, 
and charged, that Edward Cuſack was born of popiſh ꝓparents.— 
That they educated and bred him up in the poptfh religion, 
whilſt he continued with them or under their care, which was till 
his age of 15 or 16 years: That he was then taken asan apprentice 
by. his uncle Fo/eph Fenton, who was ,a Proteſtant, from which 
time he pretended to be a Proteſtant of the church of 1re/and, 
a by law eſtabliſhed. ; but in truth was a Papiſt, or perſon pro- 
kſing the popiſh religion, not only whilſt he continued with 
his ſaid uncle as.an apprentice, but all his life afterwards.—And 
in manifeſtation of theſe charges, that he went frequently to maſs, 
kept company with Papiſts and popiſh prieſts, whom he har boured, 
and particularly one Plundett: That he contributed to the re- 
building a maſs houſe when thrown down, and lent one of his own 
houſes to celebrate maſs in, whilſt it was rebuilding: That he 
continued a Papiſt to his death, and, in his laſt illneſs, ſent for a 
prieſt, who adminiſtered the ſacrament to him according to the ce- 
remony of the church of Rome. The bill further charged, that Ed- 
ward Cuſacł at the reſpective times when he made the ſeveral pur- 
chaſes, or took the ſeveral leaſes, mortgages, and other intereſts 
and eſtates before mentioned, and during his whole life, was a 
Papiſt, or perſon profeſſing the popiſh religion, and was there- 
fore incapable of taking the ſame ; and that though he ſometimes 
pretended to be a Proteſtant, yet it was done with an intent to 
rade the popery acts, and to ſcreen the ſaid ſeveral purchaſes 
and intereſts from any Proteſtant diſcoverer; and that he fo art- 


ſeyeral eſtates and intereſts during his life, without any ſuit com- 
menced againſt him by any Proteſtant : That he died ſeiſed and 
Polleſſed of the ſaid ſeveral eſtates and intereſts, and of aconfider- 
ble perſonal eſtate of the value of 3000 J. and upwards; arid that 
is widow proved his will, and poſſeſſed herſelf of all his real 
nd perſonal eſtates, and received the rents of the real eſtates, 
Vol. V. 6 A amounting 


fully concealed his being a Papiſt, that he enjoyed the ſaid 
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—q— amounting to 500 J. per ann. That the reſpondent was a Pro. 
teſtant, and that the lands in queſtion were leaſed at much leſ 
than two thirds of the real value; and the leaſehold and othe 
intereſts were of ſuch a nature as the ſaid Cuſack was incapable 
of taking, but for the benefit of the firſt Proteſtant who ſhould 
ſue for the ſame. 


The reſpondent therefore prayed, that being the firſt Prote. 
ſtant diſcoverer, he might be decreed to the benefit of the fail 
ſeveral purchaſes or acquiſitions, and to all others made by Ci. 

Jack contrary to the acts for preventing the growth of popey, 
with an account of the profits. 


The appellants the governors of the hoſpital, by their anſme 
to this bill, denied that Edward Cuſack was born of popiſh 2 
rents, or educated in that religion; but, on the contrary, (ad, 
that his parents, brother and ſiſters were all Proteſtants: T! 
his father bred him a Proteſtant till five or fix years old, when 
the father died: That he was firſt bound apprentice when yery 
young to a Proteſtant maſter, and afterwards taken apprentice, 
when about 14 or 15 years old, by his uncle Foſeph Fenton, who 
was a Proteſtant: That he was married to his firſt wife, who 
was a Proteſtant, in 1703; at which time they both received 
the ſacrament in the pariſh church of Athboy: That he was ad- 
mitted as a Proteſtant to the freedom of Dublin in 1712, as a tu- 
ner, and ſerved the offices of maſter and warden, and all the 
other offices of that company: That his ſecond- wife was alſo t 
Proteſtant : That upon inquiring into his religion ſince the 
filing of the bill, it appeared from the pariſh books of the pariſh 
of Athboy, where he frequently reſided, that in the years 1705, 
| 1707, and 1708, and for ſeveral years afterwards till his death, 
he frequently received the ſacrament in the faid parith church: 
That both he and his ſecond wife, when he was ill, frequent! 
received the ſacrament at home from the miniſter or curate 0 
the pariſh where he lived: And they denied his ever going t0 
maſs, or converſing with prieſts, except in the way of bulinels 
| and in the common acts of good neighbourhood ; or that he evet 
| harboured Plunkett, of ſent for him in his laſt illneſs ; but fail 
he was ſuddenly taken ill, and at once deprived of his ſenles, 
and died in half an hour after his being firſt ſeized : That he 
was always looked upon to have been a ſtrict and rigid Protelt- 


ant, 
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ant; and regular in the diſcharge of the duties of the Proteſtant 


religion, and in his attendance on the performance of Divine ſer- 
vice to his death; and was therefore qualified to take the ſeveral 
eſtates, mortgages, and intereſts in the bill waage, and in- 
ſiſted upon their right thereto. 


Diana Cuſack the widow, by her anſwer, repeated every cir- 
cumſtance mentioned in the preceding anſwer, as to her huſband, 
and his parents and relations, being all Proteſtants ; and as poſi- 
tively denied every charge in the bill as to his being a Papiſt, or 


converfing with them; and ſaid ſhe was married to him 20 years 


before his death: That previous to the marriage, and in con- 
ſideration of her portion, he ſettled eſtates upon her to the value 


of 1004. a year; and that the married him without the leaſt 


{uſpicion that uy part of his eſtate was liable to diſcovery. 


Aan Cuſack, ihe nephew wh heir at law, by his ger. 


fwore that he had known Edward Cuſack and his family 40 
years; and that his parents, brother, ſiſters, and both his wives, 


were all Proteſtants; and that * was e N a firm and real 
Proteſtant. 


Hophins the truſtee, and the appellants the miniſters and 
churchwardens of Atbboy, all likwife concurred upon oath in 


the ame common anſwer, that Cuſack, and all his-family, were 
Proteſtants, 


The Attorney General diſclaimed any right to the annuity of 
10 J. given to the miniſter and churchwardens of Athboy, except 
on behalf of the particular charity to which it was given. 


Diana Cuſack, after anſwering, married the appellant J 
Sellen Allen, and dying inteftate in 1756, he adminiſtered to her ; 
and the appellant Put/and about the ſame time took adminiſtra- 
tion, with the will annexed, to Edward Cuſack, in truſt for the 
*ppellants the governors of the hoſpital, who, upon the widow's 
death, became entitled to the deviſed eſtates i in n poſſeſſion. 


The reſpondent replied to all the anſwers; and iſſue being 
Joined, the religious perſuaſion of Edvard Cuſucꝶ was fully ex- 


ainined 
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amined into by proofs on both ſides, taken as well in the cr. 


aminer's office in Dublin, as on commiſſion into the country. 


The reſpondent's witneſſes, who appeared to have been of an 


inferior rank, endeavoured to prove Edward Cuſack's having 


been preſent by ſtealth, at different times during his life, at the 


celebration of maſs, ſeeing it ſometimes through a window, and 


at other times clandeſtinely in his own houſe, about x5 or 46 
years before his death: That he once contributed to rebuild a 
ruinous maſs houſe, and, whilſt it was building, ſuffered mai; 
to be celebrated in his coach houſe : Some of them believed him 
to have been a Papiſt in his heart; and one witneſs only pre- 
tended his father and brother had been Papiſts, but at the fame 


time admitted his mother and ſiſters had been Proteſtants: They 


proved his apprenticeſhip to Fenton, a Proteſtant, and that his 
wives were Proteſtants; and the ſhort continuance of his lift 
illneſs was proved, but no proof of the charge of his being attend- 
ed by a prieſt upon that occaſion; and the witneſſes were con- 
tradictory to, and inconſiſtent with, each other, 


The appellants ſupported their own anſwers and thoſe of theit 
co-defendants, by a variety of unexceptionable witneſſes. 


Elizabeth Roberts, a ſiſter of Edward Cuſack (who was 86 at 


the time of her examination) ſaid, ſhe knew him from his birth 


to his death: That his parents, brother and ſiſters, were all Pro- 
teſtants of the eſtabliſhed church : That he was no more than 
five or fix years old when his father died: That he was educat- 
ed in the Proteſtant religion from the time he was able to ſpeak, 
or ſay his prayers, and ever after continued ſo : That ſhe faw 
him very often at church, and ſeveral times ſaw him receive the 
ſacrament there : That at 15 he was baund apprentice to his 
uncle Fenton, who was a Proteſtant, as were all his family: 
That he married two wives, who were likewiſe Proteſtants, as 
were all their relations; and that the frequently ſaw him and 
both his wives receive the ſacrament at their pariſh church. 
And being croſs-examined by the reſpondent, ſhe confirmed 
every word of her firſt examination; adding, that ſhe knew he 
ſeveral times took the oaths as a freeman of Dublin and Atbboy, 
and denied his ever being a Papiſt. | 
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Iſaac Dickinſon, aged 70, ſaid, He knew Edward Cuſack from 1 2 
We" . : | 760. 

1712 till his death, having been his neighbour upwards of 20 
years : That he likewiſe knew Villiam Cuſack his brother, his 

uncle Fenton, his mother, and both his wives; proved them all 

to have been Proteſtants, and that he often ſaw Cufac# and his 

ſecond wife attend religious worſhip at St. Fames's church, and 

was very often preſent, and ſaw them receive the ſacrament, and 

often received-it with them, and particularly he ſaw them receive 

it the year before Cu/ack's death. 


| George Allen, aged 70, another neighbour of Edward Cuſacł's, | 
ſaid, He knew him above 25 years, and alſo knew his brother, | 
two of his ſiſters, and his ſecond wife, and that they were all | 
Proteſtants ; and he likewiſe proved Caſacł and his ſecond wife's 
having often received the ſacrament at St. Fames's church. 1 


Jobn Ellis, D. D. aged 67, the miniſter of St. James's pariſh, 
faid, that he knew Cu/ack from 1717 to his death, and likewiſe 
knew his brother, one of his fiſters, and his ſecond wife, and that 
they were all Proteſtants : That the brother and fiſter were his 
pariſhioners, and he had adminiſtered the ſacrament to the brother 
when ill; and that he very often ſaw Cu/ack and his ſecond 
wife at church, and very often ſaw Cuſacł receive the ſacrament 


there, and believed he had ſeveral times adminiſtered the ſame to 
them. 0 


Peter Cook, aged 50, the curate of the ſame pariſh, knew 
Edward Cuſack 20 years, and likewiſe knew his brother, ſiſter 
and ſecond wife, and proved their all being Proteſtants, and hay- 
ing frequently received the ſacrament at that church at his hands; 
and that he had adminiſtered it to Cſacꝶ in his own houſe, when 
he had been ill. 


Richard Morreſs, pariſh clerk of Kilpatrick, aged 63, knew 
Edward Cuſack 39 or 40 years, having lived 20 years and been 
pariſh clerk at Athboy 10 years, whilſt he lived there: That 
Cuſack was a Proteſtant; and the witneſs conſtantly, for the 
courſe of 16 or 17 years, ſaw him and his wives attend at Athboy 
church ; and many times ſaw them, with other communicants, 
attend to receive the ſacrament there. 
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ted to the freedom of Dublin are Proteſtants. 


laſt illneſs : That he was immediately taken ſenfeleſs, and died 
ina half an hour after his firſt ſeizure, about one in the morning 


Cafes tn Parttament. 
Jo Beaumont, the parifls clerk of A4:hbboy; knew: Edwer i 
Cuſack 13 years before his drath, during which time he. lived 
in Athboy,, and was, clerk to. Cufack ſome, time: That he, very 
often faw' Cafack and his wife attend at Achbeꝝ and St. Famer, 
churches; and proved their having, received the ſacrament in 
Athboy church fave: different times, in 1738, 17:39 1749, and 
1741. 


The pariſh book for Athboy was. likewide. praved by the wo 
laſt witneſſes; and it appeared by entries therein, that Eduard 
Cujack had received the facrament at that church, at different 
times, fo lang ſince as in the years 1704, 1707 and 1708. 


Edward Reylins,. aged 45, knew Edward Cuſack as lang ag be 
remembered any thing; and confirmed the teſtimany of the 
former witneſſes, as to the religion of Cuſack, his wives, and 
two of his fifters, and their conſtant attendance at prayers and the 
facrament in Athbay church; and ſaid, he was fa conſtant a com- 
municant, that the witneſs had feen him go an crutches to 
church, when troubled with the gaut, and ſcarcely able to ſtand, 
and there receive the ſacrament along with the witneſs. 


=. a” ꝓ C . ⁰ -w ͤœw̃Üo wwe” wu wer: nn." 


' Grace Mercer, aged 70, knew him 40 years ago, when he was 
bound apprentice to Fenton her father, and proved them both to 
have been ever after Proteſtants till their deaths, and that all the 
family of Fenton were Proteſtants. 


Henry Gonne, town clerk of Dublin, proved Cufack's being 
admitted to the franchiſes of that city, as having ferved his time 
to Joſeph Fenton, a freeman, and that he was previouſly admit- 
ted into the corporation of tanners ; and that all perſons admit- 


Jobn Pentland, apothecary, proved his attending Cu/ac# in his 


and that he neither did, nor was capable of performing any fe- 
ligious duty; and he likewiſe concurred with the other witneſſes, 
in proving him a Proteſtant during 14 years that he knev 
him. 


The 
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The Lord Chancellor of Feland having declined hearing. the: 
. | | f , 12360, 
guſe, as being one of the gquernorg; of the baſpital; it was heard, A, 


u his Lordſhipis abſence, on the 13th and 14th. of Kebruary, 
1759,, before Arthur Daxgſon, Eid; one of the Barons, of, cho 
£xchequer,, and Robert Mar ſhall, Eſq; one of the Juſtices of the 
Common: P leag,, and Charles, Walker, Bigs one of the Maſters, of 
de Court of Chancery, three of the, Commiſſioners for hearing 
ud determining of cauſes, in the ſaid Court, in the-Lord, Chancel- 
prs abſence. And on the 14th of Februgry, the, Court, (though 
they were pleaſed to declare themElves, ſatisfied with, the evi- 
leace on the, appelants; part, yet, from the reſpondent's. impor- 
tunity, and from an. apprehenfion. that it was not in the powes 
of that Court to refuſe ant: ue, when demanded, un 4 caſe 
thus. circumſtanced) was pleaſed to order, that the reſpondent 
could, as of the then next Easter Herm. commence. 2 feigned 
action in bis Majeſty's Court of Common Pleas in Irgland, to 
vhich the appellants. were to appear gratis, and plead, the general 
iſſue, to, try, at the bar of the ſaid Court, by a jury: of the coug- 
ty of Meath, the. following iſſus ; waz. ** Whethey Edward 
" Cuſack, deceaſed, in the pleadings, mentioned, was at any, and 
* what time or times (diſtinguiſhing the times reſpectively), 2 
" Papiſt or perſon profeſſiug the popiſh xehgion.” And on the 


turn of the verdict, ſuch further ordex was to be made as ſhould | 


be bt, | 


From this order the appellants appealed, inſiſting that there 
vas no foundation in this caſe, from the great weight of evi- 
dence in their favour, to have directed any trial to inform the 
conſcience of the Court, already ſo well ſatisfied, and eſpe- 


W cially upon ſo. unfavourable a queſtion as that of trying a man's 


ligion after his death; and that much leſs cught 1uch iſſus 
to have extended to the whole period of the teſtator 8 life, who 
lived to be 70 years of age, inſtead of being reſtrained to the 
ume of his firſt purchaſe, which was a leaſchald for lives, made 
11718, or to the earlieſt period of time reached by the re- 
pondent's evidence, or ta any other certain period. But, that 
Inſtead of directing any iſſue at all, the Court ought to have diſ- 
nilſed the reſpondent's bill with coſts. That if iſſues upon. 
al queſtions of fact, whether doubtful or not, and between all 
kerlons, are matters of right, and ex debito juſtitiæ, the deter- 
mination appealed from muſt prevail; but if this is not a mat- 


ter 


46.3 


C. Yorke. 
T. Sewell. 


ter of ſtrict right, and if in any inſtance where neither the n. 


| the conſcience of the Court, the court may in their diſcretion 


charity, as if the diſcoverer ſhould wreſt it back again by inert. 


perſuaſion, in favour of one with which it is at perpetual enmity. 


or ſay his prayers, and was proved to have received the ſacrament, 


municant during the whole of that interval. To the religious 
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ture of the caſe, nor any doubt, or ſufficient degree of doubt 
upon the evidence, makes it neceſſary to direct an iſſue to inform 


properly refuſe to direct ſuch iſſue: And this was conceived t, 
be one of thoſe caſes, and that there was not the leaſt ground 
for the preſent iſſue, eſpecially on a claim ſo unfavourable in al 
its circumſtances, as that of the reſpondent's. That the partic 
to the queſtion, were a Proteſtant diſcoverer, and the truſtees 
of a Proteſtant charity. The intention of the popery lay 
would be at leaſt equally anſwered by the eſtate's going to the 


ing the law, to deſtroy that very intereſt which it meant to pre- 
ſerve. The heir at law concurred with the charity in ſupport. 
ing the will, from which he received a valuable annuity; ad 
though there were at preſent no purchaſors before the Court, jet 
they muſt neceſſarily be involved in the ſame common fate with 
the appellants; as the charge of popery would work a genen 
incapacity, and affect every alienation made by Cuſack during hi 
life. That the reſpondent was attempting to bring a man's re- 
ligion to a public trial after he was in his grave, which wa 
never doubted in a life of 70 years; and to enquire into the fin- 
cerity of his heart, when he could no longer defend himſelf: 
Whereas, if a bill of diſcovery had been brought in his lifetime, 
and if there had been really a foundation it might and ought to 
have been brought, he would have ſpoke for himſelf, and de- 
clared his religion. But the will ſtill ſpoke for him, and not 
only evinced him a Proteſtant, but one of a ſuperior degree; 
and though popery may admit of works of charity as well 3 
faith, they are rarely employed out of the pale of their own 
church, and ſtill more rarely to counterwork the increaſe of thit 


That as the teſtator was a Proteſtant to his laſt breath, ſo was be 
from the firſt moment he could be ſaid to be of any religion * 
all, even before the popery acts took place; and his parents 
brother, ſiſters, wives, maſters, and every relation lineal and col- 
lateral, were the ſame. He was ſo as ſoon as he could ſpeak, 


as well in 1705, as in 1741, and to have been a conſtant com 


he joined the civil teſt, and his admiſſion to the different cit 
2 and 
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and corporation freedoms, was preceded by his as often tak- 


ing the oaths to the government. That. if the teſtator had been 


z renegade convert, and afterwards relapſed and become a ſe- 
cret Papiſt, as contended by the reſpondent, the claim of the 
proteſtant diſcoverer would have been at an end; for a premunire 
would have incurred, and the eſtate been forfeited to the Crown. 
That the reſpondent's evidence, as well as the iſſue directed, 
were adapted to no particular period, nor levelled at any certain 
purchaſe: The pretended incapacity was general, not only that 
he could not deviſe, but that during his whole life he could 
neither take or alien any acquiſition: A caſe and event in which 
— might be intereſted, and which none could defend 
or guard againſt. That if a trial ſhould be allowed to aſcertain 
a matter at preſent confeſſedly not doubtful, the Court would 
ſcarcely be ſatisfied with the verdict, if the reſpondent ſhould 
gain one: This would produce a new trial, and a contrary ver- 
dict might again occaſion a third; and after a multiplicity of 
trials, the conſcience of the Court might be leſs ſatisfied and 
informed at laſt than at firſt. That the denial of an iſſue in this 
cauſe, would not preclude the reſpondent from trying the queſ- 
tion in any other court; for though the act gives him a parti- 
cular remedy by bill in equity, in order to entitle him to a diſ- 
covery upon the oath of the party, yet he had likewiſe his re- 
medy at law, and might {till bring an ejectment, and take his 
chance before a jury. | 


On the other. ſide it was ſaid to be in proof, that Edward 
Cuſack was born of a Popith father, and by him educated as ſuch, 
until he was 15 or 16 years old. That he never made any pub- 
lic recantation of his errors ; and that the ſeveral inſtances of his 
going privately to maſs houſes after he was a man, having maſs 
celebrated in his houſe, confeſſing to a popiſh prieſt, and receiv- 
ing the ſacrament according to the rites of that church, all 
hich were continued to the very time of his death, fully proved 
him a Papiſt, and that he lived and died in that communion. 
That the appellants had brought no proof ſufficient to invali- 
date the reſpondent's evidence. Cu/ack's outward profeſſion of 
proteſtantiſm, was admitted by the bill; but one ſingle inſtance” 
of his receiving the ſacrament from the hands of a popiſh prieſt, 
and according to popiſh rites, was of greater weight to prove 
him a Papiſt, than ever ſo many inſtances of his going to a Pro- 
"Vol. V. 6 C teſtant 
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his death, the appellzuts had endeavoured to get rid of by pre. 


James Griſfib Carroll, Eſq; _— Reſpondent, 
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teſtant church and communicating there, could be to prove him 
a Proteſtant; the firſt could proceed only from perſuaſion ang 
principle, the ſecond might be calculated for a worldly Purpoſe, 
to remove the incapacity which Papiſts labour under. That this 
was corroborated by the laſt a& of his life, viz. the defire that 
his body ſhould remain uninterred one night in a common barn, 
for what purpoſe was eaſily gueſſed. One fact indeed, that of 
the prieſt and his two popiſh nieces being with him the evening of 


tending it was only to play at cards; but of this they had not 
brought the leaſt proof, and it was eaſy to examine the prieſt 
and the nieces. The order complained of therefore, preſſed hard. 
er upon the reſpondent than the appellants, as by the evidence 
laid before the Court he had better reaſon to expect an abſolute 
decree, than the trouble and expence of a trial at law. 


But after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the decree therein complained of ſhould 
be reverſed ; and that the reſpondent's bill ſhould be diſmiſſed 


without coſts. 


_—_— 


Eleazer Edwards, = — Appellant. 


22d April, 1760. 


AMES CARROLL, Eſq; by his will, dated the 28th of 
November 1711, deviſed all his real eſtate to Duncan Cu- 
ming, Joſeph Henry and Caleb Thomas, and the ſurvivor of them 
and his heirs, in truſt, to and for the uſes and under the limita- 
tions following : viz. Firſt, to the intent, rhat his perſonal eſtate 
falling ſhort, all his juſt debts and funeral expences ſhould be 
paid out of the rents and profits, or by ſale or mortgage of his 
real eſtate, as afterwards directed; and then to the uſe of any 
ſon which he ſhould or might have by Catherine þis then wife, 
and to the heirs of the body of ſuch ſon; remainder to an) 
daughter he might have by his ſaid wife, and the heirs of the 


body of ſuch daughter,” And if he died without Ry 
uc 
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uch child or children, and his wife ſurvived him, then he will- 
ed, that 50 J. per ann. during her life, ſhould be added to what 
he had ſettled on his ſaid wife by marriage articles. And if he 
hould die without any child by his ſaid wife, then to the ule 
of his grandſon Fames Grifith, ſon of his daughter Ann Grif- 
fth, by a former wife, and the heirs of his body, he taking upon 
him the ſurname of Carroll; remainder to the uſe of every other 
{on which his ſaid daughter Ann ſhould have, and the heirs of 
their bodies; remainder to the daughters of the ſaid Ann Grif- | 
fth, and the heirs of their bodies. And for default of ſuch iſſue, 
he willed, that if his ſaid daughter ſhould ſurvive her children, 
ſhe ſhould receive the rents and profits of his ſaid real eſtate dur- 
ing her life, except ſuch part thereof as ſhould be diſpoſed of by | 
his truſtees, for raiſing money for the” payment of his debts. | 
and legacies: It being his intent, that all his, debts and lega- 
cies (except ſuch legacies as were to be. paid annually) ſhould 
be paid and diſcharged before his daughter ſhould receive any of 
the rents of his ſaid eſtate. And after the deceaſe of his ſaid 

daughter without iſſue, he deviſed his ſaid eſtate to John Travers, 

and the heirs of his body; remainder to William Travers, and 

the heirs of his body; remainder to Samuel Travers, and the 

heirs of his body; remainder to the teſtator's own right heirs. 

And as to his perſonal eſtate, he bequeathed the ſame in manner 

following; viz, Becauſe he thought it fit that his ſaid wife 

ſhould have convenience of dwelling, and be made eaſy with re- 

ſpect to ground rent, taxes and repairs, or ſufficient to defray 

the ſame, ſo that her dwelling might at leaſt be clear to her, 

he deviſed to her, during her life, his dwelling houſe in Golden- 

lane in Dublin, with the appurtenances ; the ground rent whercof 
he willed ſhould be paid to her during her life, out of the rents 
; and profits of his real eſtate. He alſo deviſed to his wife his 
1 


houſe with the leaſe of Puckfown, during her life, and all his 
houſehold goods, plate, rings, jewels and watches, together with 
a his coach, horſes and mares. He deviſed to his daughter Ann 
; another houſe in Go/den-/ane, ſhe paying 10 J. per ann. ground 
5 tent. And as to the reſt of his perſonal eſtate, he willed, that ſo 
F far c it would go, his funeral charges, debts, and other legacies, 
* ſhould be paid thereout. And after giving ſeveral legacies to 
i lifferent perſons, he proceeded thus: And though it be my | 
he i earneſt defire, that ſuch real eſtate as I leave may be preſerved ö 
ny : entire, and that the intereſt and principal of my debts may be 


paid 
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* paid by the rents and profits of my ſaid eſtate, yet in'caſ 
* my creditors be urgent for their money, and there be not 
* enough by the remainder of my perſonal eſtate to pay off 7 
e debts and legacies, in ſuch caſe, it is my expreſs Will;-that 
*© my ſaid truſtees and their heirs, for and towards the perform. 
* ance of my will, with all convenient ſpeed, ſell, in fee, or b 
% way of mortgage, my ſaid eſtate, or ſo much thereof as 2 
ebe ſufficient. for raiſing of as much money as my perſona 
« eſtate ſhall fall ſhort of and be inſufficient, to pay my ſever 
*« debts and legacies.” And of his will the teſtator appointed'the 
ſaid Duncan Cuming, Joſeph Henry, and Caleb Thomas, together 
with his ſaid wife Catherine and John Flower executors; who all 


proved the ſame. 


On the 16th of September, 1712, the teſtator died, leaving thh 
ſaid Ann Grifith his daughter his heir at law, but without leaving 
any iſſue by the ſaid Catherine his wife; who having ſurvived 
him, intermarried in July 1715 with Abdel Edwards, - + 


The rent charge or annuity of 50 J. a year, and the ground 
rent and taxes of the houſe in Golden-lane, ſo deviſed to the faid 
Catherine not being paid, and ſeveral other debts and legacies 
of the teſtator remaining unpaid, the. ſaid Abdiel Edwards, au 
Catherine his wife, and ſeveral other of the teſtator's legatees and 
creditors, on the 2oth of June 1717, filed their bill in the'Court 
of Exchequer in Ireland againſt the ſaid Duncan Cuming, the then 
only ſurviving: truſtee in the ſaid will, and againſt Henry Grifith 
and the ſaid Ann Grifith, otherwiſe Carroll, his wife, and the ſaid 
James Griffith, otherwiſe Carroll (the now reſpondent), and again 
Deborah Griffith and Ann Grifith junior, all then minors; and 
alſo againſt Sarah Thomas, as adminiſtratrix of the ſaid Calt 
Thomas, deceaſed, and Hugh Henry, Eſq; as brother and heir, 
and executor or adminiſtrator, of the ſaid Yo/eph Henry, decealed, 
and William Flower, as executor of the ſaid John Flower, de. 
ceaſed; in order to have the debts and legacies aſcertained, and 
part of the real eſtate ſold for the payment thereof. +" 


—_ 
* PP 


The ſeveral defendants having put in their anſwers, the call 
was heard on the goth of June 1720, upon bill and aniwei 
when the Court decreed an account to be taken of the teſtator' 


perſonal eſtate, and how the fame had been diſpoſed of, and whal 
bat 
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tad been the annual produce of the real eſtate ſince the teſta- 
tor's death, and what had been received out of the ſame, and by 


whom, and what debts were due to the ſaid defendants and each 
of them. 


de the taking of this account, the defendant Cuming, 
\ who was the ſurviving truſtee named in the ſaid teſtator's will, 


died; and the plaintiffs in the cauſe revived the ſuit againſt 
Mary Cuming, his widow and executrix. 


The ſaid Duncan Cuming was a creditor by mortgage, upon the 
teſtator's eſtate for 1 300 J. and Jeſeph Henry, another of the 
truſtees, was alſo a creditor by mortgage upon the eſtate for 7500. 
and both principal and intereſt on the mortgage to Henry was 


paid off; and Duncan Cuming received a part of his debt out of 
the rents of the eſtate. 


On the õth of December 1725, the Chief Remembrancer made 
his report, whereby he ſtated, that he had taken an account of 
the perſonal eſtate, and how the ſame had been diſpoſed of; 
and found that the clear produce of the real eſtate amounted to 
322 l. 65. per ann. and ſtated what had been received there- 
out, and by whom ; and particularly ſtated the accounts between 
the plaintiffs Abdiel and Catherine, and the defendants; in 
which account he allowed the ſaid plaintiffs intereſt for each 
half year of the annuity of 50 J. per ann. allowing a year from 
the time it fell due; and he alſo allowed intereſt on the ground 


rent and taxes of the houſe in Golden-lane, from three months 
after {ney firſt became due. 


The executrix of Duncan Cuming took exceptions to this re- 
pott, in regard to the method of ſtating the account between 
her teſtator as mortgagee, and the mortgagor; and alſo took 


another exception, for that the Remembrancer had allowed i in- 
tereſt upon the legacies. 


On the 28th of June, 1726, the cauſe came on to be heard 
upon the exceptions to the report, when the account between 
the executrix of Duncan Cuming, and the heir and deviſee of the 


teſtator, was ſent back to the Remembrancer ; but the exception, 
ez. V. 6 D 
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—— with regard to the intereſt on the legacies, was over- ruled; and 


1760. 
— — 


the report, as to the matter of that exception, was conficmed. 


On the 1ſt of May 1728, the Remembrancer made his ſecond 
report; whereby 1284 /. 17 5s. 41 d. was reported due to Eduard. 
and his wife, and which, together with intereſt at 7 J. prr cone. 
fer ann. was decreed a charge on the real eſtate. 


On the 14th of November following, the cauſe came on upon 


this ſecond report ; when the Court declared, that the legacies 


were well charged on the real eſtate of the ſaid James Car- 
roll; and decreed to the plaintiffs Edwards and his wife the 
12841. 175. 41 d. with intereſt as aforeſaid, from the 6th of 


June 1726, and directed the Remembrancer to compute intereſt! 


for the principal ſums due to them, at the rate aforeſaid, from 
the time he had computed the ſame by his report, to the time of 
confirming the ſaid report ; which when done, the court decreed 
ſhould, together with intereſt from that day, at 7. per cent. per 
ann. ſtand a charge likewife upon the ſaid real eſtate ; and which 
laſt mentioned ſum amounted to 74 /. 75. 2 d. And it was order- 
ed, that the plaintiffs ſhould have and receive the ſum of 120/. 


coſts of the ſaid ſuit,, to be paid out of the ſaid eftate z and that 


they might make up and inroll the ſaid decree: And the plain- 
tiffs did make up and inroll the ſame accordingly. 


The reſpondent came of age on the 8th of January 1729, 
and ſoon afterwards entered into poſſeſſion of the teſtator' real 
eſtates. | 


Henry Griffith and Ann his wife, the father and mother of 
the reſpondent, both died ſome time afterwards ; and upon the 
death of the ſaid Ann, and not till then, the reſpondent, as her 
only ſon and heir at law, became the heir at law of the teſtator. 


The plaintiff Catherine Edwards, late the widow of the teſtato!, 
died on the goth of April 1730; upon whoſe death the ſaid 
Abdiel Edwards, her huſband, obtained letters of adminiſtration 
to her. 8 | 

On the 13th of September 1748, Abdiel died, having firſt made 


His will, and thereof appointed the appellant, and ſeveral other 
2 perſons, 
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perſons, exeoutors.; but the appellant alone proved the; ſamg, 
and took out lotters of adminiſtration of the perſonal eſtate. of Ca- OLE) 
terine, unadminiſtered by the ſaid Aldiel Edwards her huſband. | 


The reſpondent, from the. time of his being in poſſeſſion of 
the faid eſtate, acquieſced in the faad decrees, orders and re- 
ports, and from time to time paid to Abdrel Edwards ſeveral 
fms for # courſe of years together, on account of the, intereſt 
o reported due to him and the ſaid Catherine his wife. 


' But on the 23d of April, 1752, the reſpondent thought pra- 
per to file his bill of review and reverſal againſt the appellant 
and the other executors of the ſaid Abdiel Edwards, to impeach 
the decree of the goth of June 1720, and the orders of the 28th 
of June 1726, and the 3th of November 1728, made in pur- 
ſuance thereof; ſtating the ſeveral proceedings aforeſaid, and 
that he was, by virtue of the teſtator's will, ſeiſed in fee 
tail of the lands and premifes, whereon the ſaid ſums of 
12841. 175. 41 d. and 741. 76. 2d. and intereſt were decreed 
to ſtand a charge; and that the ſaid report of the 6th of De- 
cember 172 5, and the orders of the 28th of June 1726, and the 
13th of November 1728, were erroneous; and, as a nag 4 
for reveiwing and reverſing the ſame, the reſpondent by his ſaid 
bill aſſigned the ſeveral errors following; viz. I. For that the 
cauſe was heard on bill and anſwers; that the will of James 
Carroll was not proved; and that he the reſpondent was, at 
the ſeveral hearings of the ſaid cauſe, a minor. II. For that it 
appeared, that Duncan Cuming, the ſurviving truſtee, was dead 
2 the time of pronouncing the decree of the 28th of Furs 1726, 
and that the cauſe was revived againſt his executor only, and nat 
2ainſt his heir at law; and that the ſaid cauſe was, after the 

death of the ſaid Duncan Cuming, proceeded in without his 
heir at law, III. For that it appeared, that the Chief Remem- 
drancer did, under colour of the ſaid decree of the zoth of | 
June 1920, take upon himſelf, in his report of the 6th of De- 
ember 1725, to ſtate an account of what was due to the ſaid 
Aodiel and Catherine, on account of the ſaid yearly ſum of 5od. | | 
and the arrears thereof, with intereſt for every year's gale, in | 
manner ſet forth in the eighth ſchedule to his report; and to 
ate an account of what was due to the ſaid Abdiel and Cathe- 
"me, on account of the rent paid far the houſe in Golden-lane, 

, bequeathed 
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: 
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bequeathed to the ſaid Catherine as aforeſaid, with intereſt for 
the ſame in manner ſet forth in the ſaid eighth ſchedule; and 
alſo to ſtate the other accounts in the ſaid ſchedule mention. 
ed, though it appeared, as he the reſpondent alledged, that 
the ſaid Chief Remembrancer had not, by the ſaid decree of 
the zoth of June 1720, any power or authority given him, tg, 
ſtate or ſettle any accounts touching any bequeſts or legacies, 
or if he had, that he had not any power or authority to ſtate 
the ſame with intereſt, as ſtated in the ſaid eighth ſchedule. 
IV. For that it appeared, that the decree of the 28th of Pure 
1726, and the decree of the 13th of November 1728, - were, a; 
to the ſaid ſum of 12841. 175. 4; d. founded on that pat 


whereby he ſtated the accounts mentioned in the ſaid eighth 
ſchedule, though it appeared he had no authority to ſtate ſuch 
accounts, or any of them, V. For that it appeared, that part 
of the ſaid ſum of 12841. 175. 4;d. was made up of the 
arrears of the ſaid annuity of 504. and intereſt for each gale, 
according to the ſaid eighth ſchedule to the ſaid report, and 
that part thereof was made up of the rent of the ſaid houſe in 
Golden-lane bequeathed to the ſaid Catherine, and intereſt of each 
gale according to the ſaid eighth ſchedule; and that part of the 
ſaid ſum of 741. 75. 2d. was alſo intereſt for the ſaid arrears 
of the annuity, and the arrears of rent of the ſaid houſe in Golder- 
lane; and that the ſaid ſums were, by the decree of the 28th 
of June 1726, and 13th of November 1728, decreed to ſtand 
as a charge on the ſaid lands and premiſes in manner aforeſaid, 
though the ſaid bill did not ſeek any intereſt for the ſaid annuity 
of 507. or for the arrears of rent of the ſaid Houſe in Golden- 
lane; and though it appeared by the report, that the ſaid Adil 
Edwards had received out of the teſtator's perſonal eſtate, 
2187. 2s, which was applicable to the ſum in the faid eighth 
ſchedule mentioned ; and though the ſaid annuity of 500. and 
the bequeſt of the houſe in Golden-lane, were meer voluntary he- 
queſts, and a bounty from the teſtator, and that the ſaid C 
therine was otherwiſe reaſonably provided for, and the real el- 
tate of the teſtator was greatly incumbered. And VI. For thi 
the Remembrancer, under colour of the decree of the zoth al 
Fune 1720, had taken upon himſelf the report of the bequelt 
and legacies in the will mentioned, though he had not 4 
power or authority to report the ſame ; and that the decree” 
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the 13th of November 1728, fo far as the ſame declared, that _— 


the plaintiff's legacies were well charged on the lands, was A 
founded on that part of the ſaid ade | 


To this bill the de put in a general demurrer, and 
on the 7th of February 1754, the ſame came on to be argued 
before the Lord Chief Baron, and the reft of the Barons of the 
aid Court of Exchequer, and on the zoth of April 1755, the 
court was pleaſed to order, that the appellant's faid demurrer 
hould be allowed. But ſome time about the beginning of Ja- 
nuary, 1757, the reſpondent preſented a petition to the court, 
praying a rehearing of the cauſe on the ſaid demurrer; and 
thereupon an order was made on the 2 5th of April 17 57, for 
ktting down. the ſaid cauſe to be reheard. And accordingly 
on the gth, Toth, and 14th of May 1759, the cauſe came on 
to be reheard on the ſaid demurrer, before the Chancellor, the ö 
Lord Chief Baron, and the reſt of the Barons of the ſaid court; 
and on the 16th of Jay following the ſame was called on for | 
judgment, when their honours were pleaſed to order, that the ö 
appellant's {aid demurrer ſhould be over-ruled, with cots. © 

From this order the appellant aphiated, infifting, that the C. Yorke. j 
ſeveral objections made by the bill of review, and affigned as el. | 
reaſons for reviewing and correcting the decrees and orders there- 


in mentioned, were not, nor even if the bill had been more re- 
| cently filed would have been, any ground for reverſing or vary- 

ing thoſe decrees or orders ; nor were ſuch, as in their own na- 
| BT ght to be deemed errors. Some of them were merely matters 
, of form, or ſlight irregularities of no conſequence, which were 
n waived by ſubſequent proceedings, and had received the ſanction 
aud confirmation of the court, as well as of the parties; where- 


1 by whatever might in ſtrictneſs be deemed in any degree de- 


th fective or irregular in point of form, was fully ſupplied. And 
10 the reſt of the objections were ſuch as it was wholly in the 


N diſcretion of the Court to determine, as they had done; or 

” ſuch as in their own nature were not open or ſubject to a review, 
164 | 
5 after the proceedings were inrolled. | 
hat 

\ of But to be more particlar: As to the firſt objection, "TY re- 


eſt pondent was not, at any of the hearings, the teſtator's heir at law 


a0 tough he afterwards became ſo. Ann Gri th his mother was 
Vol. V. 6 E 


then 
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then heir at law ; ſhe was before the court, and had by her an. 
ſwer admitted the will. But if it had not been fo, it ſeemed 
ſtrange that this objection ſhould come from the reſpondent, 
whoſe claim to the real eſtate in queſtion was ſolely under the 
will; and it was for his intereſt and benefit, that the ſame ſhould 
be taken and conſidered as a will, duly. executed and atteſted fy, 
the paſſing of lands. Beſides, he now, by his bill of reyiey, 
claimed to be entitled as tenant in tail under the will, and not 
as heir at law. But even independent of theſe conliderationg, 


a ſuppoſed want of evidence is not an error in a decree, nor can 
be a ground for a bill of review. 


As to the ſecond objection, Duncan Cuming, or his heir at law, 
had not any beneficial intereſt in the real eſtate: If the truſtee; 
had a legal eſtate veſted in them under the will, which did not 
ſeem clear, it was not abſolutely neceſſary that the heir at lay 
of the ſurviving truſtee ſhould be a party ; and eſpecially, 
Duncan Cuming, the ſurviving truſtee, was a party at the time 
of pronouncing the original decree of the zoth of June 1720, 
Such heir at law would have been a party for conformity only; 
and the want of ſuch a party was never yet deemed error in a 
decree. If any act ſhould now or hereafter be found neceſſary 
to be done by the heir at law of the ſurviving truſtee, he would 
be warranted and juſtified in doing it, on the foundation of the 
decree and orders made in the cauſe ; or he might be compelled 
to do it by a ſupplemental bill. 


As to the third and fourth objections, it was apprehended, 
that by the original decree the Remembrancer was well warrant- 
ed and juſtified in ſtating the accounts as he had done. And as 
legacies in their nature carry intereſt, he did properly in com- 
putiog intereſt upon them, and among the reſt, on the annuity 


of 50 J. and the yearly ſum to anſwer the ground rent and 
taxes of the houſe in Golden-lane; though there were no exprels 


directions in the original decree, for computing ſuch intereſt. 
But this matter was regularly brought before, and had received 
the determination of the court, upon an exception taken to the 
report, as to an article of intereſt ;- and by the ſubſequent decree 
or order of the 28th of Fune 1726, that exception was over- 
ruled, and the report confirmed. And in this reſpect, the lat- 
ter of theſe two objections was an anſwer to the firſt; and the 

| ſubſequent 
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ſublequent decree or order of the 1 zth of November 1728, was 


founded on the fecond report, to which no exceptions were 


taken. But as the allowing of intereſt in caſes where it is 
not ſtrictly due, is a matter within the diſcretion of the court, 
ſuch allowance cannot in any caſe be deemed error. 


As to the fifth objection, it was not neceſſary nor is it in 
general neceſſary to pray intereſt expreſsly by a bill. The court 
may decree intereſt without its being ſo prayed. It is ſufficient 
if the demand in its nature carries intereſt; or that it is, accord- 


ing to the nature of the caſe, within the difcretion of the court 
to give intereſt or not. As to the ſum of 2187. 2s. 01d. the 


fame had in fact, as appeared by the report, been applied to 


the ſums in the eighth ſchedule, whereby 1502/7. 195. 4 id. 
which before ſuch application was due to Mr. Edwards and his 
wife, was reduced to 1284/7. 17s. 4 d. And as to the annuity | 


and yearly allowance being meer voluntary bequeſts, that could 
be no reaſon againſt allowing intereſt, all legacies being in their 
nature voluntary; and this objection came with an ill grace 
from the reſpondent, who himſelf took by much the largeſt 


ſhare of the teſtator's bounty under his will, and on the foun- 


dation of that right, was now contending againſt the allowance 


of intereſt upon bequeſts made to the teſtator's widow under 


the ame will. 


And as to the fixth objection, what had been offered in 


anſwer to the third and fourth objections, was apprehended 
to contain a full anſwer to this. 


But if any of the matters objected to were ſuch as in their 


natute were errors, and on a recent application would have been 
deemed ſo; yet now after ſo long an acquieſcence by the re- 
pondent under the ſaid decrees of the zoth of June 1720, the 
23th of Fune 1726, and the 15th of November 1728, it being 
no leſs than 22 years from the time of his coming of age, to the 
ume of filing his bill of review; it appeared highly unreaſon- 
able, and might be a very dangerous precedent, that ſuch a bill 
ſhould meet with any countenance or encouragement from a 
court of equity ; and eſpecially, as the reſpondent himſelf had 
tone ſeveral acts, and made ſeveral payments on the foun- 
cation of thoſe decrees, orders and reports. Beſides, the unravel- 
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ling of the accounts, and going into the ſame anew, after ſo 
great a length of time and the death of parties, muſt be attended 
with the greateſt inconveniencies, and might be very injurious to 
the appellant ; the adminiſtration of the perſonal eſtates both of 
the teſtator and Mr. Edwards by their reſpective executors might 
thereby be greatly diſturbed, and the appellant be unjuſtly ſuſ. 
pected of, and made liable to a devaſlavit of his teſtator's eſtate. 


On the other ſide it was ſaid, that the decree being inrolled, 
whereby there could be no rehearing, the party was left with. 
out remedy but by bill of review ; not calcalated to introduce 
new matter, or new evidence, but for rectify ing errors apparent 
on the face of the record, and by which record only the errors 
were to be tried; thoſe aſſigned by the reſpondent's bill, tended 
to impeach two decrees, wrongfully charging his inheritance, 


the demurrer was general, in nullo eſt erratum, which admitted 


all the charges in the bill, and only denied the conioquences; 
i. e. admitted the proceedings to be as charged, but contended 
they were not erroneous, or at leaſt not ſubſtantially ſc, But 
it was apparent error in the court, to proceed againſt the re. 
ſpondent the infant deviſee, without having the will proved, or 
even produced; ſo it was in the officer, to take accounts of 
matters not at all referred to him by the decree of the zoth 
of Fune 1720, ſuch as the accounts of legacies, of intereſt and 
of coſts, which were not prayed even by the original bill; and 
the two ſubſequent orders of the 28th of June 1726, and the 
13th of November 1728, were equally erroncous, being grounded 
ſolely upon two reports not at all within, or warranted by the 
directions of the original decree. That if the officer had been 
warranted in making an allowance of intereſt, his manner of 
doing it was apparently erroneous; he had made annual reſts 
upon the 50 J. annuity, the houſe rent and taxes, charging each 


year's arrear with intereſt at 7 J. and 8J. per cent. from 1713 to 


1725, and at the laſt period only deducting from the ballance, 
the 218 J. received ten years before, and equivalent to four years 
arrears, to which it ought to have been immediately applied, 
and what was ſtill more extraordinary, this allowance of in- 
tereſt was upon a meer voluntary bequeſt to a ſecond wife, 
already amply provided for, againſt a ſmall eſtate greatly in- 
cumbered, and an infant grandſon and heir almoſt ſtarving. 


As 
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As to the appellant's objection, that the decrees and proceed- 
ings had been too long acquieſced in to be now reviewed ; it was 
aid, that this objection did not ariſe from the demurrer, which 
had joined iſſue upon a general denial of errors. That there is 
no limitation of time for bringing a bill of review. That the 
preſent bill ſtated, and the demurrer admitted the truth of it, 
that the reſpondent was an infant till January 17293 before 
which time all the proceedings were had, and the inrollment 
compleated. It likewiſe charged, and the demurrer alſo confeſ- 
ſed, that the reſpondent had no notice of the errors aſſigned, till 
November 1751, from which time no laches could be imputed 
to him : But the appellant might find it difficult to account for 
his and his teſtator's laches from 1728 to 1751, upon any other 
principle, than a conſciouſneſs of the irregularity of the former 
proceedings, and a deſire to bury them in oblivion, or perhaps 
to raiſe that colour of acquieſcence which he now threw upon 
the reſpondent, and reſorted to as his beſt and only defence. That 


no inconveniencies were even pretended to ariſe from this ſup- 


poſed acquieſcence ; no new matter or evidence were to be intro- 
duced; no parties wanting, but ſuch as were always ſo. The 
will and proceedings muſt ſpeak for themſelves, and being in- 
rolled were become matter of record, to which record only the 
appeal lay. But ſhould the demurrer be allowed, the reſpon- 
dent was for ever precluded from availing himſelf of the errors 
apparent upon the record; whereas the over-ruling the demur- 
ter determined nothing, and only gave the Court an opportunity 
of inſpecting the record, and doing equal juſtice to both parties ; 
either by eſtabliſhing or varying the ſeveral proceedings, as they 
ſhould ſee occaſion ; and the reſpondent would be liable to coſts, 
if he failed in making out the errors which he had afligned. 


But after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the order therein complained of, of the 16th 


of July 1759, whereby the appellant's demurrer was over-ruled 


with coſts, ſhould be reverſed; and that the order of the zoth 
of April 1755, whereby the ſaid demurrer was allowed, ſhould 
be affirmed : And it was further 0RDERED, that the reſpondent 
ſhould be at liberty to apply to the Court of Exchequer in Je- 
land, by motion, to rectify the miſtake in deducting the ſum of 
218 J. 25. old. received out of the perſonal eſtate, at the end of 
| the account only, and the miſcomputation of the total ſum ariſ- 


+ 


Vol. V. 6 F ing 


ORDER 
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ing from thence; and to have that ſum applied to fink the in- 


— tereſt and the principal of the arrears of the annuity, from the 
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time it was actually received; and accordingly, to rectify the 
computation of the total ſum due, in ſuch manner as 8 ſhould be 
juſt. 


— „ 1 — — 


Welbore Ellis, Eſq; - — Appellant. 
Meal Segrave, Eſq; + -- >. „ 
Et & contra, 
5th May 1760. 


OHN SEGRAVE, Eſq; deceaſed, being ſeiſed in fee of 
certain plots and parcels of ground, fituate in Church Street 


and Bow Lane in Oxmantown, in the city of Dublin, whereon 


ſeveral houſes and tenements were erected, did, ſome time in 
1684, and previous to the 19th of September in that year, by 
ſome inſtrument in writing, executed or ſigned by him, agree, 
in conſideration of 50 J. to be paid partly in money, and partly 
in bricks, to demiſe all the ſaid ground and premiſes, with the 
appurtenances, to William Ellis, afterwards Sir William Ellis, Knt. 
for 101 years, to commence from the 29th day of September 
1686, under the yearly rent of 30 J. payable half yearly. And by 
virtue of this agreement, Sir William Ellis, or forme perſon or 
perſons claiming under him, entered on the premiſes, and en- 
joyed the ſame, and paid the ſaid rent of 30 J. to the ſaid Jobn 
Segrave, until the time of his death. 


Sir William Ellis was, on the 1ith of May 1697, attainted of 
high treaſon, for having been concerned in the rebellion in Je- 
land in 1688; whereby his right and intereſt in the premiſes, by 
virtue of the ſaid contract, became forfeited to, and veſted in, 


their Majeſties King William and Queen _ 


On the 28th of June, 11th Willien III. a commiſſion ifſued 
out of the Exchequer, directed to the Lord Mayor and Eſcheator 


of the city of Dublin, and others, reciting, that Sir mr 
is 
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rl;s was attainted of high treaſon; and requiring the Commiſ- 
ſoners therein named, to enquire what lands or tenements he was 
eiſed or poſſeſſed of, at the time of his attainder. By virtue of 
which commiſſion, an inquiſition was taken at the Thol/e/ in the 


{xd city, before the Lord Mayor and others, on the 8th of Sep- | 


tember in the ſame year ; whereby it was found, that on the 
11th of May 1691, Sir William was attainted of high treaſon ; 
and that he was poſſeſſed of ſeveral lands and tenements in the 
aid city, therein particularly deſcribed, by virtue of ſeveral 
l:aſes, the terms, rents reſerved, and leſſors names, being parti- 
cularly mentioned in the inquiſition: And amongſt others, the 
fid inquiſition found, that he was poſſeſſed of the following 


premiſes By virtue of a leaſe, made to him in due form of 


« Jaw, by Segrave of Cabragb, for the term of 101 years, 
« commencing at the 2gth day of September, in the year 1686, 
« at the yearly rent of 30 J. that is to ſay; of a large parcel of 
ground, on which feveral houſes had been built, in Oxman- 
« town, bounded on the North by the ſtreet called New Church 
© Street, leading to the ground called the Bow/ing Green, from 
the city ground called Bellingbam's Lot, to the church ſtile; and 
on the South by the city ground; and on the Eaſt by the ſtreet 
called Hamoa s Lane, the city ground, and the ſtreet leading 
„to the houſe called The Tom of Lincoln; and on the Weſt by 
the city ground, called Bellingbam's Lot. And the inquiſi- 
tion further found, that Sir William Ellis, before his attainder, 
had mortgaged the ſaid lands, amongſt others, to He&#or Harris, 
tor 1000 J. and found ſeveral leaſes, made by Sir Villiam Ellis, 
af ſeveral parcels of the ſaid lands, for the term of 101 years, 


from Michaelmas 1 686, at ſeveral rents, particularly mentioned 
in the inquiſition. 


The perſon named Segrave in the ſaid inquiſition, was Jobn Se- 
grave above named; and the lands and tenements therein de- 
icribed, as being held by ſuch leaſe for 101 years, were the ſame 


lands and tenements which. were agreed to be let to Sir William 
Lic. | 


His Majeſty King MWillium was pleaſed, by his letters patent 
under the great ſeal of Ireland, bearing date the 2d of December, in 
the ſaid 11 th year of his reign, in conſideration of a large debt 
being due to John Ellis from the faid- Sis M illiam Ellis, at the 
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time of his attainder, to grant all the eſtate and intereſt forfeited 
by the ſaid Sir William Ellis, and particularly the faid leaſe and 
leaſehold premiſes abovementioned to be ſpecified in the fad 
inquiſition (which are in the letters patent mentioned to be 
held under Segrave for 101 years), unto the ſaid Fohn EA 
who was brother of Sir PVilliam, his heirs, executors, admini. 
ſtrators and aſſigns: By virtue of which letters patent, John 
Ellis entered on the premiſes, and enjoyed the ſame for ſome 
time, ſubje& to the under leaſes or charges made by Sir Willian 


Ellis. 


By an act of parliament, made in England, 11th and 12th 
William III. intitled, © An act for granting an aid to his Majeſty 


* land, and by a land tax in England, for the ſeveral purpoſe 
0 therein mentioned ;” it was enacted (among other things), 
that all and every the honours, manors, baronies, caſtles, meſſua- 
ges, lands, tenements, rents, reverſions, ſervices, remainders, 
poſſeſſions, royalties, franchiſes, juriſdictions, privileges and ap- 
purtenances thereunto belonging, or in any wiſe appertaining, 
rights of entry, rights of action, titles, conditions, uſes, truſts, 
powers and authorities, leaſes for life, lives or years, penſions, 
annuities, rent-charges and hereditaments, whether freehold, 
copyhold, or of what nature or kind ſoever they were, within 
the ſaid realm of Ireland, whereof any perſon or perſons, who 
ſtood convicted or attainted of high treaſon or rebellion, or other 
treaſon committed in foreign parts, after the 14th day of Febru- 
ary 1688, or who ſhould be convicted or attainted of any ſuch 
treaſon as aforeſaid, by or before the laſt day of Trinity Term, 
1701, or who ſtood convicted or attainted of high treaſon, by 
reaſon of being found, by inquiſition, to have died or been flain 
in actual rebellion, fince the ſaid 13th of February 1688, was or 
were ſeiſed or poſſeſſed, or intereſted in, or entitled unto, on the 
13th of February 1688, or at any time ſince, in their own right, 
or to their own uſe, or whereof any other perſon or perſons was 
or were ſeiſed or poſſeſſed, or intereſted in, to the uſe of, or in 
truſt for them, or any of them, on the ſaid 13th of February, ot at 
any time after, ſhould be, and were thereby veſted and ſettled, 
and adjudged, declared and taken, to be in the actual and real 
poſſeſſion and ſeiſin of certain truſtees therein named, and. their 


heirs, executors, adminiſtrators and aſſigns reſpectively, * 
. | 6 
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the 2d day of November 1699, according to the ſeveral eſtates 
and intereſts which the ſaid perſons convicted or attainted, or 
zay in truſt for them, or any of them, or to their, or any of their 
aſe or uſes had therein, on the ſaid 13th of February 1688, or at 
any time afterwards ; to the end the ſame might be bargained, 
old, diſpoſed of, and applied by the ſaid truſtees, and the ſurvi- 
vors of them, to and for ſuch uſes, intents and purpoſes, as are 
therein after expreſſed, mentioned and declared. 


And it was further enacted, that all grants, demiſes, or other 
alienations, after the ſaid 13th day of February 1688, under the 
preat ſeal of England, or Ireland, or ſeal of the Exchequer in 
Ireland, or by any act or acts of parliament in Ireland, or other- 
wiſe, of any of the ſaid forfeited or forteitable eſtates or intereſts 
ſhould be, and were thereby declared to be null and void, to all 
intents and purpoſes whatſoever. 


And, for the better execution of the ſaid act, the ſaid truſtees, 
or any ſeven or more of them, were directed and impowered to 
meet and act, from time to time, with or without adjournment, 
and at ſuch place or places within the ſaid realm of Ireland, as they 
or any ſeven or more of them ſhould think fit, to ſend their precept 
or precepts for any perſon or perſons whatſoever, within the 
faid realm of Ireland, and for all ſuch books, papers, writings 
and records, as they ſhould think neceſſary for their information 
in any thing relating to the ſaid act; and to adminiſter oaths for 
the better diſcovery of the truth of the enquiries by them to be 
made, to any perſon or perſons whatſoever. = 


And it was further enacted, that all and every perſon and per- 
ſons whatſoever, having any eſtate, right, title, intereſt, &c. in 
law or equity, into, out of, or upon, any honours, manors, ba- 
ronies, caſtles, meſſuages, lands, tenements, or hereditaments 
whatſoever, or to any real or perſonal eſtate, or any other the 
premiſes whatſoever, within the ſaid realm of Ireland, therein 
before veſted in the ſaid truſtees, before the ſaid 13th day of Fe- 
bruary 1688, for or by reaſon of any ſettlement, conveyance, Judg- 
ment, ſtatute, recognizance, extent, or other debt, charge or in- 
cumbrance, affecting the ſame eſtate, before the ſaid 13th day 
of Narr 1688, ſhould, on or before the 1oth day of Auguſt 
1700, enter all their reſpective claims and demands thereunto, 
Vor. V. 6 G | before 


to the ſaid agreement, and the claim was thereby allowed ; ſu- 


before the truſtees, and that had been, or ſhould at any time 
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before the ſaid truſtees, or any ſeven or more of them, in ſuch 
manner as therein mentioned; or in default thereof, every ſuch 
eſtate, right, title, intereſt, &c. ſhould be, and was thereby de- 
clared to be void and of no effect, to all intents and purpoſes 
whatſoever ; and the eſtate or eſtates, ſo as aforeſaid liable there. 
unto, or charged therewith, ſhould, from thenceforth, be freed, 
acquitted and diſcharged of and from the ſame, | 


By virtue of this act, the letters patent abovementioned were 
reſcinded and made void, and the ſaid lands and tenements be. 
came veſted in the truſtees, for all the remainder of the ſaid 
term of 101 years, ſubject to the ſaid yearly rent of zo l. and 
to the right of any other perſon or perſons who might duly 
claim any intereſt therein within that term, and whoſe claim 
might be allowed according to the act. 
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Accordingly, Jeſeph Southern exhibited before the truſtees a 
petition and claim, ſetting forth an agreement in writing, made 
between him and Sir William Ellis, dated the 19th of Septenter 
1684 ; whereby Sir Villiam ſet unto the ſaid Foſeph South. 
ern a houſe and malt houſe, wherein Southern then lived, with 
20 feet to be meaſured from the weſt fide of his gate in New 
Church Street (being part of the eſtate agreed to be let to vir 
Wilkam Ellis by the ſaid John Segrave), for gg years, to com- 
mence from the 25th of March, 168g, at the rent and on the 
terms therein mentioned; And that no leaſe had been made 
purſuant to the agreement, by reaſan of the. troubles in that 
kingdom; but that Southern had conſtantly enjoyed the premiles 
by virtue of the ſaid agreement ; and praying an allowance of his 
claim by the truſtees, and a confirmation thereof by their adju- 
dication. 


— — 0 


On the 15th of January, 1700, this claim came on to be 
heard before ſeven of the truſtees, who thereupon adjudged and 
determined, that Southern was well entitled to a leaſe according 


ing to all perſons, their heirs, ſucceſſors, executors, adminiſtra» 
tors and aſſigns, all ſuch right, title and intereſt, in law ot 
equity, of, in, to, or out of the premiſes, as they had claimed 


thereafter be decreed or allowed according to. the ſaid act; ani 
7 5 thereupon, 
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thereupon, by indenture, dated the 16th of the ſame January, 
ſeyen of the truſtees demiſed the ſaid houſe, malt houſe and 


premiſes to the ſaid Igſepb Southern, for the ſaid term of 99 years, 
according to the ſaid agreement. 


Jobn Segrave, Eſq; ſon and heir of the ſaid Jobn Segrave, 
alſo exhibited his claim before the truſtees, reſerving to himſelf 
liberty of making any other or further entries or claims, or add 


ing to, or altering that claim, at any time before the 10th day of 


Auguſt then next; and therein ſtated, that his ſaid father, 

by leaſe, dated in or about the year 1684, demiſed to Michael 
cou, a meſſuage, or tenement and waſte piece of ground adjoin- 
ing, in Oxmantown, in the ſuburbs of the city of Dublin, (being 
the ſame meſſuage and land that was agreed to be let to Sir William 
Ellis), for 61 years, at 30 J. a year; ſuch rent to commence about 
Michaelmas 1688, or 1689 ; and that the claimant had been in- 
formed, that the ſaid Michael Cole had aſſigned the ſaid leaſe to 
ſome perſon, who had been indicted and outlawed on account of 
the late rebellion in that kingdom; and the ſaid Jobn Segrave 
thereby inſiſted, that before any grant or diſpoſal of the premiſes 
for the ſaid term, he ought to have the arrears of the ſaid rent, 
and that each grant or diſpoſal ſhould be made ſubje& to his re- 


ſerved rent, and the conditions, covenants, proviſoes and agree- 
ments, in the ſaid leaſe. 


On the 2d of Auguſt and the 1 5th of December 1701, the ſaid 
fobn Segrave's claim was heard before the truſtees, when it was 
nliſted by the counſel for the truſt, that the leaſe was for 99 
years, and that Sir William Ellis had let the premiſes for a longer 
term than 61 years; and it was on the ſaid 15th of December, 
1701, ordered, that the ſaid claimant ſhould be allowed the rent 
ad reverſion on the ſaid leaſe for 99 years, on producing the 
counterpart thereof; and on a further hearing of the claim, 


WY -T_—_ 


Curia, Allow the rent and reverſion upon the leaſe for 101 
years, and refer it to the Mafter to aſcertain the arrears, and 
© Vhat remains due for the money to be paid for the fine; vis. 
20“. 195. and the intereſt ſince 1689, allowing for the 
' troubles, and amend the claim :” Which adjudication the ſaid 


wn Segrave never got made up into form, nor was it ever drawn 
" in any other manner. 


By 


on the 14th of January, 1701, the truſtees decreed as follows: 
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By a private act of parliament made in England 1 Ann, inti. 
tled, ©* An act for the relief of John Ellis, Eſq; with relation to 
«« the forfeited eſtates in Ireland; after reciting the grant fron 
King William III. to the ſaid John Ellis, and that the fame 
was made void, and the eſtate thereby granted reſumed and taken 
away, by the act of the 11th and 12th William III. and became 
veſted in the truſtees in the ſaid act mentioned, in truſt, to be 
ſold; whereby the ſaid John Ellis would ſuffer greatly in his 


fortune by the loſs of the ſaid debt, and the public would gain 


but very little, the ſaid granted premiſes being incumbered to 
the value thereof, the ſaid debt due to the ſaid 70% Ellis being 
reckoned as part of the incumbrance thereon ; it was, amongſt 
other things, enacted, That the ſaid truſtees ſhould be, and they 
were thereby authorized, impowered, and required to con- 
vey unto the ſaid John Ellis and his heirs, to his and their own 
uſe, or to ſuch perſon or perſons and their heirs, as he or hi 
heirs ſhould direct or appoint, all and fingular the meſſuages, 
lands, tenements and hereditaments, that were granted, or men- 
tioned to be granted, by the ſaid letters patent, to the ſaid Jol 
Ellis, and all other the eſtate of Sir Villiam Ellis, ſubject to ſuch 
incumbrances as were allowed by the ſaid truſtees ; provided, 
that the ſaid act ſhould not extend to any rectories impropriate, 
or vicarages, or to any tythes or other things thereto belonging, 


By another act of parliament, paſſed in the 6th year of the 
reign of Queen Ann, intitled, An act for limiting a time to 
«« perſons to come in and make their claims to any of the forfeit- 
* ed eſtates and other intereſts in Jreland, ſold by the truſtees for 
*« ſale of thoſe eſtates to the governor and company for mak- 
„ing. hollow ſword blades in England, and divers other purchal- 
« ers,” it was (amongſt other things) enacted, That all pe- 
ſons who ſhould claim any right or title to any of the eſtate: 
purchaſed of the truſtees for ſale of the forfeited eſtates 1! 


Ireland, or any intereſt or incumbrance thereon, on pretence 
that the ſame were veſted in the ſaid truſtees, or any other pte 


tences, ſhould proſecute ſuch claim in two years, from the 200 
day of June 1708, in one of her Majeſty's Courts of Record in 
Ireland; and in default thereof, the party claiming, his helrs 
executors, adminiſtrators. and aſſigns, ſhould be debarred aud 
without remedy, either in law or equity, 


Purſuadl 
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Purſuant to the act of the 1ſt of Queen Ann, the ſurviving. 
truſtees, by indenture of bargain and ſale, dated the 7th of 


March 1702, and duly inrolled in Ireland, did bargain and fell 


the aid lands and premiſes unto the ſaid John Ellis, his execu- 


tors, adminiſtrators and aſſigns; whereby he again became entitled 
thereto for the remainder of the ſaid term of 101 years, ſubje& 
33 aforeſaid z and he accordingly held and enjoyed the ſame from 
that time until his death, which happened in July, 1738; and, 


he, from time to time, paid the ſaid yearly rent of 30/7. for the 
lame. 


Jobn Ellis, before his death, duly made his will, dated the 
2d of March, 1733, and thereby appointed the appellant and 


Samuel Seddon executors thereof; by which will, he deviſed and. 


bequeathed all his lands, tenements and eſtate in the Kingdom 
of Ireland, to the ſaid Samuel Seddon, his heirs, executors, ad- 
miniſtrators and aſſigns, upon certain truſts therein mentioned, 
which were afterwards fully performed and ſatisfied ; and after 
the performance and ſatisfaction of ſuch truſts, to convey and 
oflign all ſuch lands, ' tenements and eſtate, unto the appellant, 
his heirs, executors, adminiſtrators and aſſigns. Both the exe- 
cutors proved this will, and by virtue thereof the appellant be- 
came entitled to, and accordingly entered upon, and took poſſeſ- 
fon of the ſame premiſes ; and the truſts of the ſaid will having 
been performed before the month of Fuly, 1744, the ſaid Samuel 


Seddon did, by indentures of leaſe and releaſe and aſſignment, 


dated the 5th and 6th of that month, duly grant, releaſe and 
allion, all the lands, tenements and eſtates whatſoever, late of 
the ſaid Fobn Ellis, in the kingdom of Ireland, unto the appel- 


lant, his heirs, executors, adminiſtrators and aſſigns, according 
to the natures thereof, 


Jobn Segrave, who made the aforeſaid agreement with Sir 
Wiliam Ellis, for letting the premiſes to him, died ſome time 


in the year 1690, inteſtate, leaving two ſons, John Segrave his 
eldeſt ſon and heir at law, and Henry Segrave his younger ſon ; 


whereupon the ſaid reſerved rent of 30 J. a year, during the re- 
mainder of the ſaid term of 101 years, and the reverſion and in- 
heritance of the ſaid lands and tenements, expectant on the de- 
termination of that term, deſcended to the ſaid John Segrave 


the younger, who continued ſeiſed of or entitled to the ſame, 
"Tak. 8. 6H 


until 
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8 until ſome time in the year 1709, when he alſo died inteſtate 
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and without iſſue, leaving the ſaid Henry Segrave, his brother, 
his heir at law; to whom the ſaid yearly rent, and the reverſion 
and inheritance of the ſaid lands and tenements thereupon de. 
ſcended, and he accordingly continued ſeiſed thereof until the 
4th of July 1739, when he died inteſtate, leaving the reſpon- 
dent his eldeſt ſon and heir at law, to whom ſuch yearly rent, 
and ſuch reverſion and inheritance thereupon deſcended, 


The appellant was never able to diſcover that any leaſe ws 
ever granted of the ſaid lands and tenements, or any part thereof 
purſuant to the agreement between Jobn Segrave and Sir . 
liam Ellis; (which agreement was long ſince loft or deſtroyed, 
and moſt probably at or about the time of the rebellion in Je. 
land) but ſatisfactory evidence was given of ſuch agreement, not 
only before the jury on taking the aforeſaid inquiſition, but alſo 
before the truſtces for the forfeited eſtates in Ireland, on the 
aforeſaid two ſeveral claims laid before them. 


The ſaid yearly rent of 30 J. was from time to time conſtantly 
paid by Sir William Ellis and Jobn Ellis, and the appellant, from 
the time of the commencement of the ſaid term of 101 years, to 
Jobn Segrave the elder, to the time of his death, and afterwards 
to John Segrave the younger, until the time of his death, and 
_ afterwards to the reſpondent, to Lady day 1744; during all 
which time receipts were given for the ſame in one uſual form, 


expreſſing it to be for rent in general, without mentioning on J 
what leaſe or agreement the ſame was due, or for what time ſuch b 
leaſe or agreement was to continue; but after Lady day, 1744, k 
the reſpondent alledged, that the appellant was not entitled to ü 
the premiſes under any ſuch agreement as aforeſaid, nor for the l 
remainder of a term of 101 years, but only for the remainder of - 
a term of 61 years, under a leaſe alledged to have been granted v 
by John Segrave, the grandfather, to Michael Cole, and to have b 
been aſſigned by him to Sir William Ellis: And the reſpondent, n 
therefore, propoſed to expreſs in the receipts for the rent offered i 
to be paid to him after that time, that the ſame was paid by 4 
the appellant, as aſſignee of Cole; whereupon diſputes aroſe be- : 
- tween the parties, concerning the term and intereſt which the ap- f 
pellant had in the ſaid lands and tenements, and the reſpondent 


cauſed declarations in ejectment to be delivered for recovering 


ä poſſeſſion 
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poſſeſſion thereof; but the appellant, in order to ptevent the 
proceedings on ſuch ejectment, paid the money due for the rent, 


without taking any receipt for the ſame; and he continued ſo to 
4 for ſome time afterwards. 


But on the 3oth of Auguſt, 1746, the reſpondent exhibited 
his bill in the court of Chancery in Ireland, againſt the appel- 
hunt and ſeveral of his under-tenants, and alſo againſt his Ma- 
jeſty's Attorney General; ſetting forth (amongſt other things) 
That Jobn Segrave the elder did, by indenture dated the 5th 
of December, 1682, demiſe to the ſaid Michael Cole, the lands 
and tenements aforeſaid, for the term of 61 years, to commence 
from the expiration, or ſooner avoidance of a: leaſe of part 
thereof, for a term of 41 years from Michaelmas, 1647, the 
leid leaſe for 61 years being at the yearly rent of 30 J. and that 
he the reſpondent had a counterpart thereof in his cuſtody ; 


and that, by virtue of ſuch leaſe, the faid Michael Cole, or his 


aſigns, had, on the 2gth of September 1688, entered on the pre- 
miſes; and that the fame had, from that time, been enjoyed 
under the ſaid leaſe; and that the reſpondent was entitled, in 
manner aforeſaid, to the faid referved rent, and the reverſion 
and inheritance of the ſaid premiſes, expectant on the deter- 
mination of the ſaid term of 61 years; and that, notwithſtand- 
ing the ſaid term would expire at Michaelmas, 1749, the appel - 
lant, and the other defendants, or ſome or one of them, claim- 
ing under the ſaid Cole, made leaſes of parts thereof for 99 
years, or other longer terms: And it was particularly charged, 


that the ſaid leaſe to Cole was made in truſt for Sir William 


Ellis, or had been affigned to, or in truſt for him; and that 
the appellant was in poſſeſſion of the ſaid premiſes, or part 
thereof, by virtue of ſuch leaſe, as claiming under Sir William; 
and that the appellant and the other defendants, or thoſe under 
whom they claimed, had altered and defaced ſeveral of the 
boundaries, mearings, land marks, and abuttals of the ſaid pre- 
miſes, in hopes that the ſame, at the expiration of the ſaid term 
of 61 years, might not be capable of being aſcertained or diſ- 
tinguiſhed, whereby the reſpondent might be deprived of his 
nheritance : And therefore the bill prayed, that a fair and juſt 
lurvey and admeaſurement might be made of the ſaid eſtate, 
and the mearings, boundaries and abuttals thereof fairly traced 
* perambulated, and that the ſame wirds be diſtinguiſhed and 
aſcertained; 
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1 * | aſcertained ; and that the reſpondent might have the quiet pol. 
833 ſeſſion thereof, after the expiration of the ſaid term of 61 
years; and that the ſame might be delivered to him by the 
ſame mears, bounds, abuttals and deſcriptions, as they were de. 


miſed to Cole. 


The appellant by his anſwer to this bill, ſtated the agreement 
made between John Segrave the elder, and Sir Villiam Ellis, fo 
a leaſe of the ſaid premiſes for 101 years; and that the appel 
lant was entitled to the ſaid premiſes under ſuch agreement, 
and for the remainder of the ſaid term; and that ſuch evidence 
as aforeſaid had been given of the ſaid agreement, and he in. 
ſiſted on his right to the premiſes, under jo agreement, for the 
remainder of the ſaid term of 101 years; and the appellant fur. 
ther ſet forth, that he was a ſtranger to the leaſe alledged to 
have been made. to Co/e, and believed that if any ſuch had 
been made, the ſame had been ſurrendered previous to the agree- 
ment between Segrave the elder and Sir Wi/ham Ellis; and that 
the ſame never was aſſigned to, or in truſt for Sir William, nor 
did the appellant claim any right to the premiſes under ſuch 
pretended leaſe ; and that, to his knowledge or belief, the meat, 
abuttals and boundaries of the ſaid premiſes, had not been 
changed, altered, or defaced, after the date of the ſaid agree- 
ment, otherwiſe than by buildings being erected thereon, 
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In June 1750, the appellant exhibited his croſs bill againſt the 
.reſpondent, and the Attorney General and others; ſetting fortl 
his title to the ſaid eſtate under the ſaid agreement for 101 
years, and under the ſaid determination of the truſtees, on tie 
claims of the ſaid John Segrave the younger and Fo/eph Southern; 
and prayed, that the reſpondent might be compelled to execute 
a leaſe of all the ſaid premiſes, for the remainder of the {aid 
term of 101 years, and to give proper receipts, as well for the 
rents thentofore paid, as for the growing rents; and that he 
might, in the mean time, be reſtrained by injunction from 
proceeding at law for the recovery of the ſaid premiſes, c 
the rents thereof. | | 
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The reſpondent by his anſwer to this bill inſiſted, That tht 


appellant's intereſt in the premiſes, being only for the ſaid tem 


of 61 years, expired at Michaelmas 1749, and that he 75 
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from that time, to account for the rents and profits of the eſtate. 1 8 
and deliver up poſſeſſion thereof. 1 


Both cauſes being at iſſue and witneſſes examined, they came 
on to be heard together, before the Lord Chancellor of Ireland, 
on the 17th, 19th, 2oth, 26th, 27th, and 28th of June 1758, 
and on the 20th of November following, his Lordſhip was pleaſed 
to order and adjudge, that the reſpondent ſhould, as of the then 
rext Hilary term, commence a feigned action in his Majeſty's 
court of Chief Pleas in Ireland, to which the appellant: was to 
appear gratis and plead the general iſſue, and admit all matters 
of form, ſo as that a trial might be had between the parties, 
at the bar of the ſaid court, ſome time in the ſaid term, by a 
jury of the county of the city of Dublin, upon the following iſ- 
ſue, diz. under what leaſe, or agreement for a leaſe, Sir Mil- 
lam Ellis, deceaſed was in poſſeſſion of the {aid premiſes, under 
the ſaid John Seagrave the elder, at the time of the attainder 
of the ſaid Sir Villiam Ellis, and directions were given relating 
to ſuch trial; and the judge or judges before whom ſuch 
trial ſhould be had, were deſired to certify the verdict which 


ſhould be given; and thereupon ſuch further order ſhould be 
made as would be fit. | 


Both parties Sian oP from this decree, and on behalf of c. Pratt. 
Mr. Ellis it was contended, that by the ſtatute of 11th and C. Vork. 
12th Will. III. the lands and buildings in queſtion were veſted _ 
in truſtees, according to the eſtate and intereſt which Sir Wil- 
lam Ellis had in them, on the 13th of February 1688, or at 
ay time afterwards; and that under the aſſignment from the 
truſtees to Jobn Ellis, the ſame premiſes veſted in him for the 
lame eſtate and intereſt ; which by the adjudication of the truſ- l 
tees on the claims of John Segrave and Foſeph Southern, was [ 
determined to be a leaſe for 101 years, and not for 61 years | 


only; the truſtees being by that act conſtituted a court of record, | 
and impowered in a ſummary way to determine finally and con- 
cluſively, on all claims of right to, or incumbrances upon the 
eſtate of any forfeiting perſon. To their juriſdiction John Se- 

grave the reſpondent's anceſtor thought proper to ſubmit, by {| 
exhibiting a claim before them; and on hearing the merits of 
that claim, they allowed his rent and reverſion after the 101 


; ; it. 
Years term; and the time for amending ſuch claim, or making 1 
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a new one, expired without ** further ſteps taken by him con- 
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cerning the ſame. 


But it was faid, that by this ſtatute the lands of forfeitine 
perſons were veſted in truſtees, according to the ſeveral eſtate; 
and intereſts which the perſons convicted or attainted had there. 
in, on the 13th of February 1688 ; and therefore no other eſtate 
or intereſt could in any wile veſt in the truſtees by virtue of 
the act, or be the object of their juriſdiction. And from hence 
it was argued, that their determination was extrajudicial, far 
as it pretended to bind or affect any rent, rever/ion, or remainder, 


to which innocent perſons were entitled. 


In ber to this objection it was ſaid, 1. That the whole of 
this reaſoning conſiſted in fallacy. It was admitted, that the 
lands were veſted only according to the eſtates and intereſts of 
the perſons forfeiting; and all the powers of ſelling and con- 
veying were adapted to this purpoſe. But though the powers 
of ownerſhip were extended no farther, yet the powers of ju- 
riſdiction gave the truſtees an incidental right to determine fot 
what eſtates the lands were veſted in themſelves, as a truſt for 
the public; whether for a greater or leſs intereſt, for years, fot 
life, in tail, or in fee, in poſſeſſion or in remainder, ſubject or 
not ſubject to rents, mortgages, judgments, or any other charge 
or incumbrance. In order therefore to know and aſcertain the 
rights of the perſons forfeiting, it was neceſſary that a proper 
authority ſhould declare the rights of the perſons claiming, and 
diſtinguiſh what eſtates or intereſts affecting the ſame lands, were 
or were not veſted by the ſtatute; ſo that the agents for the 
crown on the one hand, and for the claimant on the other, 
might diſpute the nature, commencement and duration of 
the eſtate belonging to the attainted perſon. When theſe queſ- 
tions were determined, the decree was preſumed in law to have 
declared, according to juſtice, the original right of the perſon 
forfeiting, and the original right of the party claiming, as they 
both ſtood at the time of the attainder. The right of the claim- 
ant once declared, was no object of the a& of Parliament, but 
exempted out of it; nor liable to be queſtioned by the autho- 
rity of the truſtees, nor ſubject to any one of the powers with 
which they were inveſted. 2. The plan and tenor of the moſt 
material clauſes in the act, ſupported this conſtruction. All 
2 perſons 
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perſons having any reverſion or remainder, or any charge or in- 
cumbrance, were required to exhibit their claims, and to ex- 
preſs particularly out of what part of. the Slemithe and by 
what title they claimed. If their claims were not made in time, 
or not allowed, the party was without remedy ; and the judg- 
ment of the truſtees was declared to be final and concluſive. 
All deeds and writings were to be produced by the claimant, 
to be diſpoſed of as the truſtees ſhould think fit, in caſe the 
claim ſhould be diſallowed. The truſtees were impowered to 
declare all voluntary conveyances made by the perſon attainted 
after the 29th of May, 1688, to be fraudulent; and they were 
required to execute conveyances to purchaſors, for ſuch eſtate or 
intereſt as they had contracted to ſell; and every purchaſor wes 
erated to hold and enjoy, free and diſcharged from all claims 
and demands, other than what ſhould be allowed by the truſ- 


was intended to be abſolutely final, as to the eſtates claimed 
in the lands of which the perſons attainted were ſeiſed or poſ- 
ſeſſed, or in which they were intereſted; for otherwiſe, the truſ- 
tees could not determine what eſtate ſhould be ſold or conveyed 


to the 12th ſection, by which perſons having any of the rights 
or titles deſcribed in that clauſe, were enabled to exhibit claims 
before the truſtees; 70 the end (as the act expreſſes) they may not 
be, in any reſpect whatſoever, prejudiced by the ſaid act. 3. That 
a] the caſes which have hithereto been adjudged upon this act 
of parliament, eſtabliſhed the appellant's conſtruction, In ſome 
of them, the forfeiting perſon had no eſtate or right whatſoever 
n the lands, in reſpect of which the truſtees had received claime, 
and entertained Juriſdiction ; and in others of them, though the 
forfeiting perſon had ſome eſtate or intereſt in the lands, yet the 
chim on which the truſtees had determined, affected not his 
particular eſtate, but the right or intereſt of an innocent ſtran- 
ber, or third perſon, entitled in remainder to the ſame lands, 
Theſe. were caſes clearly not within the juriſdiction of the truſ- 
tees; but it would be abſurd to ſuppoſe, that an act of par- 


lrvice of the public, by fale of the forfeited eſtates in Ireland, 
erer had been, or could be conſtrued in ſuch a manner, as to 
lewe open, to the mercy of perſons not claiming within the time 
limited, or whoſe claims had been diſallowed, the rights of 


grantees 


tes. Theſe clauſes proved, that the judgment of the truſtees 


to any purchaſor. And this conſtruction explained the preamble 


lament which was intended to raiſe a ſum of money for the 
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— grantees or purchaſors, who had paid a valuable conſideration 


1760. 


% V : 
o 


for the eſtates conveyed to them by the truſtees, in any lang; 
in which the attainted perſon had a forfeitable intereſt, Such 
a conſtruction would be as inconſiſtent with the juſtice due to 
purchaſors, as with the purpoſes of the act, in diſcouraging 
contracts for ſale, by reaſon of the inſecurity of the title offered. 
But if Neal Segrave was not precluded by this ſtatute, and the 
determination of the truſtees ; yet it was apprehended, he was: 
barred by the act of 6 Ann. from all right to the ground and 
buildings, other than the rent and reverſion after a term of 101 
years; his anceſtors not having within two years after the 24th 


of June 1708, proſecuted any claim in any court of record in 
Ireland, as directed by that act. ä 


| But to this it was objected, that John Ellis derived his riglt 
from the truſtees under the act of 1 Ann. which was in the 
nature of a gift from the public to him ; and therefore he wa 
not a purchaſor from the truſtees under the act of 11 and 12 
Will. III. conſequently, the anceſtors of Neal Segrave were 
not bound by the act of 6 Ann. as they would have been if this 
eſtate had been ſold by the truſtees to John Eltis.—To this it 
was anſwered, that John Ellis deriving his title under the truſ- 


tees, by an actual conveyance from them, and under the private 
act of parliament which directed and impowered them to convey 


to him, and the conveyance appearing to have been made 1n 
conſideration of a large debt due to him from Sir William his bro- 
ther, he ought-to be conſidered as a purchaſor under the truſtees, 
within the intent and meaning of the act 67 Ann. and eſpe- 


cially as againſt Neal Segrave. But if Neal Segrave was not 


bound or precluded, either by the determination of the truſices 
on the claim of John Segrave his anceſtor, or - by the act of 
6 Ann. and the default of his anceſtors in not proſecuting 4 
claim according to that act; yet it appeared ſufficiently clear, 
by the proof made in the croſs cauſe, and by the exhibits pro- 
duced at the hearing, that John Seagrave had ſigned an agree- 
ment in writing, for letting the ground in queſtion to Sir Hi 
liam Ellis for 101 years: And this proof, together with the 
proof made by the inquiſition 11th Wm. III. which was neuer 
traverſed, ought, after ſo great a length of time, to be conſ- 
dered as concluſive evidence of the agreement; and therefore no 


iſſue ought to have been directed, to try under what leaſe, or 
agreement 
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agreement for a leaſe, Sir William Ellis was in poſſeſſion of the 
premiſes at the time of his attainder. 


In oppoſition to the original appeal it was ſaid, that the queſ- 
tion before the court of Chancery in Ireland was, whether the 
appellant was in poſſeſſion of the litigated eſtate, under the 
leaſe of 61 years made by Jobn Segrave to Cole, and aſſigned 
to Cole by Sir William Ellis the forfeiting perſon; or under an 
agreement or contract, pretended to have been entered into by 
Jobn Segrave with Sir William, for a leaſe of 101 years; and 
which intereſts of Sir William Ellis, whatever they were, were ad- 
mitted to be in the appellant, under the grants before ſtated 
from the crown. The reſpondent admitted the appellant's title 
under the leaſe of 61 years, but denied any agreement for a 
leaſe of 101 years; the merits therefore depended upon a queſ- 
tion of fact, whether there was ſuch an agreement for a leaſe 
of 101 years, as the appellant inſiſted on ? If ſuch an agree- 
ment had been fully proved, the court ought to have decreed 
the appellant the benefit of it; but if the evidence left it doubt- 
ful, whether there was ſuch an agreement or not, the court 
did right in directing the fact to be tried by a jury: If the ap- 
pellant did not offer evidence ſufficient to create a doubt, the 
bill ought to have been diſmiſſed; but in this caſe there was 
not ſufficient evidence of the agreement, and therefore the 
court had done right in not decreeing for the appellant. As 
to the proceedings of the truſtees being final and concluſive 
agaipſt all the world, and that therefore the agreement was 
fully proved; it was ſaid, that all the proceedings of the truſ- 
tees were null and void as to Segrave, except what concerned 
his arrears of rent, being coram non judice. Nothing was veſt- 
ed in them, but what would have been veſted in che crown by 
tne ſtatute of treaſons; 1. e. the eſtate or intereſt of the for- 
{citing perſon ; and they had power to determine only upon the 
eſtates, rights, titles, charges or incumbrances affecting the eſ- 
tates fo veſted in them, and not upon the title of the forfeit- 
Ing perſon, or the quality of his eſtate; where ſuch title was 
Ciſputed, it was left to be determined by the ordinary courſe of 


every innocent perſon in Ireland under their juriſdiction, upon 
any frivolous pretence that it belonged to an attainted perſon. 
And as to Segrave's ſubmitting to the juriſdiction of the truſ- 
tees by putting in his claim; it was faid, that na ſubmiſſion 
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law. And a contrary conſtruction would have put the eſtate of 
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—A— of his could give them a power which the act of parliament had 
4 _ not given them; and his claim, though it gave the truſtees ng 
further power, was highly commendable. For it gave notice 
to ſuch as might become purchaſors under John Elli; the 
grantee, what intereſt he allowed Sir William Ellis to hay 
had in his eſtate, and what pretended intereſt he denied to be 
in him; that ſuch purchaſors might have no reaſon to com. 
plain, if they bought a greater intereſt than Sir William had. 
And as to the ſtatute of the 6th of Ann. called the ſtatute of 
periods, it was manifeſtly calculated for ſecuring purchaſors for 
a valuable ee runny Fey the truſtee act; but could give 
t, who claimed under a voluntary prant 
e court therefore had a manifeſt right 
to enter into the deciſion of the queſtion, under what title the 
appellant held; and as he might on the trial have the bene. 
nefit of all legal evidence in proof of the pretended agreement, 
his appeal was apprehended to be unreaſonable, and calculated 
only for delay, and ought therefore to he diſmiſſed with coſts. 


no aid to the appell: 
from the crown. 


And in ſupport of the croſs appeal, which was grounded on 
there not being ſufficient evidence whereon to direct any iflue; 
it was contended, that the exiſtence of the leaſe for 61 years, 
was proved by the counterpart ſigned by the leſſee, in the poſ- 
ſeſſion of the reſpondent. It was alſo proved by the oath of 
the leſſee, and the aſſignment of it to Sir Villiam Ellis was like- 
| wiſe proved: And both the leaſe and aſſignment were to be pre- 
4 | ſumed, from the nature of the receipts given by Mr. Segrate 
and his anceſtors, which were in Mr. Ellis's poſſeſſion, and 
which conſtantly contained an exception of duties, that were 
preſtable only by the 61 years leaſe, and evinced that it wa 
upon the foot of that leaſe only, that the rent was conſtantly 
received. That there was no ſufficient evidence produced on 
the part of the original appellant, of an agreement for a leale 
of 101 years, and therefore no good ground for direQing 4 
trial at law, but his bill ought to have been diſmiſſed with 
coſts; the evidence of Southern not being evidence in any courl 
of law or equity, becauſe he ſwore to the agreement in order 
| to eſtabliſh a leaſe to himſelf for the whole term; and tht 
| other evidence went no farther than to a treaty for a leale, 
| EL which was afterwards broke off. That the determination of 


the truſtees under the act of re-afſumption, was not ei 
dence 


* 
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dence to affect Mr. Segrave's reverſion, becauſe their power of 
juriſdiction could not extend to the eſtate of an innocent perſon : 


Nor could the verdict of the jury on the inquiſition be any evi- 


dence, not being taken under a proper authority: And indeed 
the appellant by his bill did not infiſt on the leaſe which the 
jury found, and from the whole tenor of this part of the inqui- 
ftion, it was evident that no ſuch leaſe was before them: But 
at all events, this inquiſition, as to Mr. Segrave, was res inter 
alias acta, and could not affect him, or be evidence againſt him. 
Laſtly, that as Mr. Ellis ſet up a title under a pretended agree- 
ment for a leaſe of 101 years, if it had been proper to direct 
any iſſue, the only matter to have been tried would have been 
whether there was any ſuch agreement; and the iſſue ſhould 
have been confined to that : Whereas the preſent iſſue would 
let in evidence of leaſes or agreements made at any time, or 
for any number of years, not thought of by the parties, or 
mentioned in the cauſe. 


After hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the decree complained of ſhould be reverſed, 
and the original bill diſmiſſed, without coſts: And it was fur- 
ther oRDERED and ADJUDGED, that it ſhould be referred to 
a Maſter of the court of Chancery in Ireland, to take an account 
of what was due to the reſpondent in the original appeal, from 
the appellant in the ſaid appeal for arrears of rent, and alſo 
for the fine of 201. 19s. with intereſt for the ſame from the 
year 1689 ; and that in taking ſuch account, the Maſter ſhould 
make all juſt allowances ; and upon payment by the ſaid ap- 


pellant of what ſhould appear to be due, at ſuch time and 


place as the ſaid Maſter ſhould appoint, the faid reſpondent 
ſhould, at the appellant's expence, execute a leaſe to him for 
the remainder of the term of 101 years, commencing at Mi- 
chaelmas 1686, at the yearly rent of 3o/. with uſual covenants; 
and that the appellant ſhould execute a counterpart of ſuch 


Decres 
reverſed. 
Jour. vol. 29. 
p. 669. 


leaſe: And if any doubt ſhould ariſe upon the deſcription of 


the premiſes, and the abuttals and boundaries thereof, that the 
ſaid court of Chancery ſhould give proper directions for aſcer- 
taining the ſame; and that the injunction already obtained, ſhould 
be made perpetual: And it was further oRDERED, that the ſaid 
court of Chancery ſhould give all proper directions for carrying 
this judgment into execution. 


1 Ralph 
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Ralph Teatt, on the ſeveral de-) 1 
miſes of Mervyn Fanning, 
Arthur Meruyn, Henry Carey, 


Weſley Harman, Elincr Irvine, Plaintiff . F 
widow, and Ann Mervyn, wi- 1 1 
| 4 £ 4 5 
dow, J 
James Strong, Clerk, - Deteadant 


7th May, 1760. 


N Michaelmas Term 1756, an ejectment was brought in the 
1 Court of King's Bench in Treland, in the name of the plain- 
tiff, againſt the defendant, for divers tenements and heredita- 
ments in the towns and lands of Coolnegard, Sydonan, Railag), 
otherwiſe Reylands, Culbuck, Tarlum and Agbeleage, in the 
county of Tyrone, upon ſeparate demiſes ſeverally made by the 
leſſors of the plaintiff, on the 11th of June, 1756, for the term 
of 31 years from thenceforth. 


The defendant pleaded not guilty, upon which iſſue was joined; 
and on the 21ſt of November 1757, the cauſe was tried at bar, by 
a ſpecial jury of the county of Tyrone, who found a ſpecial ver- 
dict to the effect following, viz. 


That Sir Audley Mervyn, Knt. being (amongſt other mancrs 
and lands in the ſaid county of Tyrone) ſeiſed in fee of the ma- 
nor and lordſhip of Ar/cfown, whereof the lands in the declara- 
tion were part, and having iſſue three ſons, Henry, Hugh 2nd 
George, duly made and executed certain indentures of leaſe and 
releaſe, dated the 2d and 3d of Auguſt 1675, whereby Sir Aualey, 
in conſideration of a marriage before had between him and Dame 
Martha his wife, and of the portion received with her, and for 
making a jointure for her, and for the better veſting and ſettling 
the premiſes in his family, name and blood, and for other con- 
fiderations, did grant and convey the ſaid manor and lordſhip of 
Arleſtown, to truſtees and their heirs, to the uſe of himſelf jor 
lite, without impeachment of waſte, end after his death 18 
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ject to certain proviſions thereby made for Dame Martha his 


wife and his younger children), to the uſe of Henry Mervyn his 


eldeſt ſon, and the heirs male of his body; remainder to the uſe 
of Hugh Mervyn his ſecond ſon, and the heirs male of his body ; 
remainder to the uſe of George Mervyn his third ſon, and the heirs 
male of his body ; remainder to the right heirs of Sir Audley 
Mervyn. And thereby covenanted to levy a fine, and ſuffer a 
common recovery of the premiſes, which it was declared ſhould 
enure to the ſame uſes; but it was not found that any fine was 
levied or recovery ſuffered, purſuant to ſuch covenant. 


That Sir Audley Mervyn died in 1676, and upon his death, 
the ſaid Henry Mervyn, by virtue of the ſaid deeds, entered into 
the ſaid manor of Ar/eftown, and was ſeiſed of ſuch eſtate there- 
in as was limited to him by the ſaid deed; and being ſo ſeiſed, 
and having iſſue one ſon named Audley, duly executed indentures 
of leaſe and releaſe, dated the 17th and 18th of December 1684, 
whereby in conſideration of a marriage, then lately had between 
the ſaid Audley Mervyn and Olivia, the ſiſter of Lord Calloony, and 
in purſuance of agreements made upon the ſaid marriage, and in 
conſideration of a marriage portion of 2000 J. ſterling, paid or 
ſecured by Lord Calloony with his ſaid ſiſter to the ſaid Audley 
aud Henry Mervyn, or one of them, and for making proviſion 
for payment of Henry Mervyn's debts, and ſettling the premiſes 
in his name, blood and family, and for ſettling a competent 
jointure on the ſaid Olivia, and making proviſions for the younger 
ſons and daughters of the ſaid Audley Mervyn ; Henry and Aud- 
ly Mervyn granted and conveyed the ſaid manor of Arl/eftown, 
of which the premiſes in queſtion were parcel, to truſtees and 
their heirs, to the intent and purpoſe, that a rent charge of 
300 J. a year ſhould be iſſuing out of the ſame premiſes, to the 
uſe of the ſaid Olivia, during her life, and after her deceaſe, to 
the uſe of the ſaid Audley Mervyn, during the joint lives of the ſaid 
Henry and Audley, and the ſurvivor of them, and ſubject there- 
to, to the uſe of the ſaid Henry Mervyn for life, without im- 
peachment of waſte ; remainder to the ſaid Audley Mervyn, for 
his life, without impeachment of waſte; remainder to truſtees 
tor 99 years from Audley's death, upon truſt, in caſe of failure 
af iſſue male of Audley Mervyn, to raiſe portions and mainte- 
nence for his daughters; remainder to the uſes of Henry Mer- 
tn, the firſt ſon of the body of the ſaid Audley, by the ſaid 
Vorl. V. 6 L Olivia, 
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Olivia, and the heirs male of the body of the faid Henry, lay. 
fully iſſuing; remainder to the uſe of the ſecond, third, fourth 
and every other ſon of the body of the ſaid Audley, by the ſaid 
Olivia, ſucceſſively in tail male; remainder to the uſe of the heirs 
male of the body of the ſaid Audley Mervyn ; - remainder to the 
uſe of the heirs male of the body of the ſaid Henry Mer. 
vyn, the elder ; remainder to the uſe of the heirs male of the 
body of the ſaid Hugh Mervyn, ſecond fon of Sir Audley Mer. 
vyn, deceaſed; remainder to George Mervyn, brother of the ſaid 
Hugh Mervyn, in tail male; remainder to the uſe of the right 
heirs of the ſaid Sir Audley Mervyn. 


| Audley Mervyn did not execute this laſt ſettlement, 


That Henry Mervyn, the father, died in 1699, and upon his 
death Audley entered into the ſaid manor of Arlaſtown, under 
the limitation to him thereof made by the ſaid laſt mentioned 
ſettlement, and became ſeiſed as the law requires, and had iffue 
Henry his eldeſt ſon. 


The ſaid Audley Mervyn and Henry his eldeſt fon, after- 
wards executed indentures of leaſe and releaſe, dated the 21ſt and 
22d of December 1711, and thereby in conſideration of an in- 
tended marriage between the ſaid Henry and Mary Titeòbourne, 
and of 4500 J. ſterling paid or ſecured to the faid Audley Mer- 
vyn, being the ſaid Mary's portion, and for providing a join- 
ture for her, in ſatisfaction of dower ; the ſaid Audley and Henry 
Mervyn conveyed to truſtees and their heirs, the ſaid manor and 
lands of Arle/ftown, and divers other lands and premiſes in the 
counties of Tyrone and Meath, (fave and except certain towns 
and lands therein particularly mentioned, amongſt which were 
the lands of Gortmore in the baronies of Omagh and Strabane, 
in the ſaid county of Tyrone, which were declared to be reſerved 
to the ſaid Audley Mervyn and his heirs, out of this conveyance) 
to the following uſes, v7z. as to all the premiſes in the county 
of Tyrone, to the intent and purpoſe, that Olivia, wife of the {aid 
Audley Mervyn, ſhould, after his death, receive a rent charge of 
300 J. a year, as the ſame was limited to her out of all the {aid 
premiſes in the county of Tyrone, and ſubje& thereto; as 0 


the ſaid manors and lands of Arleſtoun, Touchett and Stoy, to- 


gether with divers other lands and premiſes in the ſaid county of 


Tyrone, to the. uſe. of Audley Mervyn and his afligns, _ 
9 i 
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his life, without impeachment of waſte ; remainder to- truſtees 1 9 * 
to preſerve contingent remainders, and ſubject to a rent charge oa 
of 500 J. a year, therein limited to the ſaid Mary Titchbourne fol 
her jointure zz, ; and from and after the death of the faid Audley 
Mervyn, ſubject to the ſaid rent charge of 300 J. a year, to the 
ad Olivia, to the uſe of the ſaid Henry Mervys and his afſigns, 
during his life, without impeachment of waſte; remainder to 
truſtees to preſerve contingent remainders; remainder to other 
truſtees for 300 years without impeachment of waſte, in truſt 
to raiſe portions and maintenances for the daughters and younger 
ſons of the ſaid Henry by the ſaid Mary; remaitider fo the ute of 
the firſt and other ſons of the ſaid Henry Mervyn, by the ſaid 
Mary Titchbourne, ſueeeſſively in tail male; retnainder tb the 
uſe of the ſaid Audley Mervyn, his heirs and aſſigns for ever. In 
this deed were contained powers enabling the faid Audley 
Mervyn, by deed or will, to charge the ſaid manors of Arleſtovon, 
Touchett and Stoy (amongſt others) with 2 50 J. and enabling 
Audley and Henry Mervyn, during theit lives, and the perſons 
in remainder, when in poſſeſſion, to make leaſes for three lives 
or 31 years; and enabling Henry to make a jointure on any fu- 
ture wife, not exceeding 200 J. a yeat. And the ſaid Audley and 
Henry Mervyn covenanted with the truſtees, by a fine and re- 
covery to be levied and fuffered before the end of Hilary Term 
then next, to ſecure and convey to them and their heirs, all the 
laid manors, lands and premiſes in the county of Tyrone, which 
fine and recovery were thereby declared to be to the uſes before 
thereof limited. And it was declared, that all intails and remain- 
ders were thereby agreed and intended to be barred and extin- 
guiſhed. 


That the ſaid laſt mentioned deeds of leaſe and releaſe were 


not regiſtered, purſuant to the "Rn act which paſſed in Ireland 
in 1708. 


That the ſaid Audley and Henry Mervyn, in Hilary Term, 
roth Ann, levied a fine with proclamations to Blarney Townley, 
Hamilton Townley, Chidley Coote, and George Gore, and their 
heits, (amongſt others) of the lands and premiſes in queſtion. 


That in Trinity Term, 11th Ann, a common recovery was 
luffered of the 4 premiſes, in which the ſaid Blainey Townley, 


and 


had iſſue Audley his ſecond, James his third, and 7. Beopbilus his 


5 who married James Mervyn, otherwiſe Richardſon ; and Jane 


ſaid indenture of the 22d of December 1711, on the 1 5th of June 
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and Hamilton Townley, Chidley Coote, and George Gore were te. 
nants, and the ſaid Audley Mervyn, and Henry Mervyn vouchee, 


That Audley Mervyn, beſides the ſaid Henry his eldeſt ſon, 


fourth ſon, and four daughters, viz. Lucy his eldeſt, who in 
her father's lifetime married Wentworth Harman; Elingr his 
ſecond, one of the leſſors of the plaintiff, who afterwards mar. 
ried Chriſtopher Irwine; Ann his third, another of the leſſors, 


his fourth daughter. 


That the ſaid Audley Mervyn the elder, being ſeiſed as the 


law requires of the ſaid lands and tenements mentioned in the 


1717, duly made and publiſhed his laſt will and teſtament in 
writing, a memorial whereof was regiſtered 'on the 29th of 
Fanuary 1749, and not before, and which will was ſet forth at 
length in the verdict in the words following, viz. . 


* In the name of God, amen. I Audley Mervyn, of the Naule 
in the county of Meath Eſq; being at this time ſick and weak 
* in body, but of ſound and diſpoſing memory, and not knowing 
how ſoon it may pleaſe God to take me out of this world, 
* and defirous to make the beſt proviſion in my power for the 
« ſupport of my children, and the peace and ſettlement of my 
« family, do make this my laſt will and teſtament, hereby re- 
e yoking and declaring abſolutely void all former and other 
„wills by me at any time heretofore made. Imprimis, I give 
* my ſoul to God who gave it, and appoint my body to be 
« buried as my executrix ſhall think fit; and as to the worldly 
« eſtate wherewith it hath pleaſed God to bleſs me, I give 
« and bequeath the ſame in manner following: I give and be- 
« queath to my dearly beloved wife Olivia, to her proper ule 
« and benefit, all my plate, and houſehold goods and furniture 
« of what kind ſoever; as alſo my coach, ſix coach horſes, and 
« their harneſſes, and three ſaddle horſes. I alſo conſtitute and 
te appoint my ſaid dear wife, ſole executrix of this my laſt will 
« and teſtament, and do give and bequeath unto her all the reſt 
« and reſidue of my perſonal eſtate of what kind ſoever; and 


« 1 do hereby will and require my ſaid executrix, as ſoon as 
" By I ſhe 
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« ſhe conveniently can, after my death, to ſell all the reſt of 5 
« my horſes, and alt my ſtock of cattle, and to apply the mo- 8 
« ney ariſing by ſuch fale, and all ſach debts as are, or ſhall 
« at the time of my death be due to me, particularly the fur 
« of 11001. due to me by judgment affecting the eftate of 
« Richard late Earl of Bellumont, the ſum of 10007. or t200/. 
« due to me by Hugh Mervyn, and alſo all arrears of rents which 
« are or ſhall become due unto me, to the payment and diſcharge 
« of ſuch ſums of money as ſhall be due by me to any perſon 
« or perſons at the time of my death. And to the intent that 
all my debts may be honeſtly and truly paid and diſcharged, 
] do hereby give and deviſe to my ſaid dear wife Olivia and 
« her Heirs, all that and thoſe the towns, lands and tenements, 
« of Baranagh, Attahmore, Mulliviny, Donemeny, Cavan, Cam- 
« derry, Straduffe, Golan, Cavanaca, Kilmenan, Fallaberen, Ade- 
« nafogree, Tatemony, Crany, Drumglane, Liſſglanan, Screen, Mu- 
% nalboy, Woughterard, Mulliagh, Mullaghbane, Cloonmullin, Cur - 
« nemuckelen, Liſſneden, Tulticlinagh, Rarreinbegg, Bdenderry,Gar- 
*« waby, Upper Agbagallan, Lower Ahagallan, called Galwelly, Ar- 
« valey, Tatakeil, Cravanah,Campſon, Liſſnamallabo, Liſſhally, Sher - 
groome, Killmore, Barly Park, the park and tenements now in 
the poffeffion of Mr. Maxwell, the park now in the poſſeſ- 
e fion of widow Machan, the tenement and park now in the pol- 
* ſeflion of John Hill, Hiland Hill Gretraſh, the Warren Park 
now in the poſſeſſion of William Wilſon, all which ſaid lands and 
* tenements are ſituate, lying and being in the county of Tyrone; 
*as alſo the town and lands of Naule, Burringtown, Fleming- 
* town, Moorefides, Kendreſitown, Dardeflown, Cloghan, and 
Clogberſtoꝛen, all which laſt mentioned lands are ſituate, 
lying and being in the barony of Duleec, and county of 
Meath; and allo all other the lands, tenements and heredita- 
ments in the ſaid counties of Tyrone and Meath, or either of 
them, whereof I am ſeiſed in fee ſimple, or of which any other 
« perſon is ſeiſed in truſt for me, together with their and every 
of their appurtenances: To the uſe, intent and purpoſe, that 
my ſaid dear wife ſhall take and receive out of the ſaid lands, 
das an addition to her jointure, one annuity or yearly rent 
charge of 100/7. per ann. during her natural life, to her pro- 
per uſe and benefit; and to this further uſe and purpoſe, 
that my ſaid wife may, by ſale of ſuch of the ſaid lands here- 
" by to her deviſed, raiſe ſo much money as may be ſufficient 
TE. A FF 


* her natural life; vg. To the uſe of my ſon Audley, for and 


for and during his natural life, and from and after his death, 


ſpective bodies; and for want of ſuch iſſue, to the uſe of 


e ſeveral and reſpective bodies; and for want of ſuch iſſue, to 
the uſe of each and every of my daughters, and the heirs of 


or any of my lands and tenements herein mentioned, with ſuch 
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* to pay off and diſcharge ſuch of the ſaid debts as ſhall not 
* be paid off and diſcharged out of my perſonal eſtate ; and as to 
* ſuch part of the ſaid lands and tenements as ſhall remain un. 
* ſold, to the-uſes following, ſubject nevertheleſs to the payment 
* of the ſaid ſum of 100 J. per ann. to my ſaid dear wife during 


«* during his natural life, and from and after his death, to the 
0 uſe of his firſt and every other ſon and ſons ſeverally and ſyc. 
* ceſſively, and to the heirs male of their ſeveral and reſpective 
© bodies; and for want of ſuch iſſue, to the uſe of my ſon James, 


* to the uſe of his firſt and every other ſon and ſons ſeverally 
* and ſucceſſively, and to the heirs male of their ſeveral and re- 


* my ſon Theophilus, for and during his natural life, and from 
* and after his death, to the uſe of his firſt and every other ſon 
and ſons ſeverally and ſucceſſively, and the heirs male of thei 
« ſeveral and reſpective bodies; and for want of ſuch iſſue, to 
e the uſe of my ſon Henry, during his natural life, and from and 
« after his death, to the uſe of his firſt and every other fon 
and ſons ſeverally and ſucceſlively, and the heirs male of their 


their ſeveral bodies as tenants in common, and not as joint- 
«« tenants; and for want of ſuch iſſue, to Mervyn Archdall, and 
Henry Carey, my nephews, and their heirs. And it is my 
« further will and intention, and I do hereby deviſe, that if it 
„ ſhall ſo happen that my ſons Henry and Audley ſhall both of 
« them die without iſſue male, in the lifetime of my ſon James, 
« whereby the eſtate ſettled upon my ſon Henry upon bis 
„ marriage, ſhall deſcend, come, or remain unto my faid ſon 
« James; that then, and in ſuch caſe, my ſaid ſon James (hall 
© not take any intereſt or eſtate in the lands and. tenements 
« herein before deviſed unto him, but that the ſame ſhall re- 
*« main and go over to my ſon Theophilus, according to ſuch 
*« intereſt and eſtate as is herein before to him deviſed for want 
« of iſſue male of my ſaid ſon James. And I will and deviſe, 
e that my executrix ſhall have full power and authority, by her 
* laſt will and teſtament in writing, to charge or incumber all 


«« portions and proviſions for all or any of my daughters, 4s ” 
. « ſh 
2 


Caſes in Parliament. 


303 


« ſhall think reaſonable; and it is my further will and inten= 


« tion, that whoever of my ſons ſhall be ſeiſed of an eſtate or 
« uſe for life in the ſaid lands, ſhall have power to commit waſte, 
« 25 alſo to ſettle a jointure on any woman he ſhall marry, in 
proportion to her fortune; and likewiſe'to make leaſes for one, 
« two, or three lives, or 21 years, at the higheſt rent that can be 
had from a ſolvent tenant. - And whereas, by the ſettlement 
« made upon the marriage of my ſon Henry, I have power to 
charge the eſtate ſettled upon my ſaid ſon, with'the'ſum of 
« 2500/1. for the portions of my younger children; Ido here- 
« by will and direct my executrix, immediately after my death, 
« to receive the ſaid ſum of 2 500 J. for the uſe of my younger 
children; and to apply the -intereſt ' thereof to their educa- 
tion and maintenance, in ſuch manner as ſhe ſhall think fit, 
« and to diſpoſe of the principal thereof in manner following 
« that is to ſay, to my ſons James and Theophilus and my daugh- 
* ters Elinor, Ann and Fane, the ſum of 500/7. each, at ſuch 
«time as he or ſhe ſhall marry, or attain the age of 21 
« years, which ſhall firſt happen Rand in caſe any of my ſaid 
« ſons or daughters ſhall die unmarried, and before- the age of 
« 21 years, I will that my ſaid executrix ſhall divide among the 
* ſurvivors of my ſaid ſons James and Theophilus, and my ſaid 
daughters Elinor, Ann and Jane, the ſam of 500/: deſigned 
* for him or her ſo dying, in ſuch manner as ſhe ſhall think fit- 
*ting: And J alſo will and deviſe, that in caſe my ſeveral lands 
* herein mentioned, or any of them, ſhall, by virtue of this my 
will, remain and come to my ſon Henry, that my ſaid execu- 
* trix ſhall have power and authority to charge and 'incumber 
the ſame with any ſum, not exceeding the ſum of 50001. ſterl- 
* ing, for the uſe and advantage of ſuch of my daughters as 


* ſhall be then alive and unmarried, as an addition to their por- 
66 27 52 yy 0 F 


That the ſaid Audley the elder, was, at the time of making the 
laid will, and at his death, ſeiſed in fee in poſſeſſion of the lands 
deviſed by expreſs denominations in his will, and likewiſe ſeiſed in 


fee in poſſeſſion at the ſame times of the lands of Gortmore, in 


the county of Tyrone, containing 200 acres. 


That the lands inthe ſaid county of Tyrone, expreſsly deviſed 


by the ſaid will, including the ſaid lands of Gortmore, were of 


the yearly value of 500. and that the eſtate ſettled by the ſaid 


indenture 


1760. 


— 


1 That nne death of the ſaid Audley Mervyn the elder, the 


—— — — — — — 
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indenture of the 22d of December 1411, was, in the year 720, 
or 1721, of the yearly value of 18004. 


That the ſaid Audley Mervyn the elder, died on the 17th of 
June 1717, ſeiſed as the law requires of the lands and premiſe; 
compriſed in the ſaid ſettlement of the 22d of Denar 1711, of 
which the pn in queſtion were part. 


ſaid Henry Mervyn, his eldeft ſon and heir, became ſeiſed of the 
lands and: premiſes in queſtion as the law requires; and being 
ſo ſeiſed, he duly executed certain indentures of leafe and releaſe 
dated the 29th and zoth of September 1729, whereby, in confi. 
deration of 1500/7. he granted and conveyed the premiſes in queſ. 
tion, to and to the uſe of John Strong, his heirs and aſſigns, for 
ever; under the yearly fee- farm rent of 31. 


That the ſaid Fobn Strong, immediately after the execution 
of the faid deeds, entered into the ſaid premiſes and became 
ſeiſed thereof, as the law requires, and continued in the actual, 
quiet, and peaceable poſſeſſion thereof, during his life. And 
in 1744 he died ſo ſeiſed, leaving the defendant his eldeſt fon and 
heir, who, immediately after his father's death, entered into the 
ſaid lands and premiſes in queſtion, and became ſeiſed thereof 
as the law requires, and continued in the actual, quiet and peace- 
able poſſeſſion thereof, till the 11th of June 1756. 


That a memorial of the ſaid laſt mentioned deeds of leaſe and 
Kiens was duly regiſtered on the 1oth of November 1729, pur- 
ſuant to the ſtatute. 


That the faid Olivia Mervyn died in the year 1720. The 
ſaid James Mervyn, ſon of the ſaid Audley Mervyn the elder, 
died in the year 1726 unmarried, and without iſſue. The ſaid 
Jane Mervyn died in the year 1725, unmarried, and without 
iſſue. The ſaid Theophilus Mervyn died in the year 1736, un- 
married, and without iſſue. The ſaid Lucy Harman died in the 
year 1737, leaving Weſley Harman, one of the leſſors of the plain- 
tiff, her eldeſt ſon and heir at law. That the ſaid Mary, the 
wife of the ſaid Henry Mervyn the younger, died in the yeat 
1735, having never had any iſſue by the ſaid Henry. That = 
ad > 
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ſid Audley Mervyn the younger, died in the year 1746, unmar- 
ried, and without iſſue. That the ſaid Henry Mervyn, the eldeſt 
ſon of the ſaid Audley Mervyn, died iſt February 1747, having 
never had any iſſue, That the ſaid Mervyn Archdall, in the 
aid will mentioned, died in the year 1727: And the ſaid Henry 
Corey ſurvived him, and died in September 1756. And that 
the ſaid Hugh Mervyn, ſecond ſon of the ſaid Sir Audley Mer- 
oyn, died in the year 1727, leaving Artbur Mervyn, one of the 
{ors of the plaintiff, his eldeſt fon and heir at law. 


In Eaſter Term 1759, the Court of King's Bench in Ireland, 
which at that time confiſted of two judges only, gave judgment 
upon this ſpecial verdict for the plaintiff, as leſſee of Henry 
Carey, Wefley Harman, Elinor Trwine and Ann Mervyn; being 
of opinion, that the reverſion in fee limited to Audley Mervyn 
the elder, by the ſettlement of 22d December 171 I, paſſed by 


his will, to O/zrza Mervyn his wife. But the defendant Mr. 


Strong having brought a writ of error into the King's Bench in 
England, and aſſigned the general errors, the ſpecial verdict was 
twice argued, and in Hilary Term 1760, the judgment of the 
King's Bench in Ireland was reverſed ; the Court being clearly 
of opinion, that the reverſion in fee did not paſs by the will of 
Audley Mervyn, to the ſaid Olivia and her heirs. 


The leſſors of the plaintiff therefore, brought a writ of error 
in parliament to reverſe this latter judgment and on their be- 
half it was ſaid, that two queſtions had ariſen in this caſe; 1ſt, 
Whether the reverſion in fee limited to Audley Mervyn. the fa- 
ther, by the ſettlement of 1711, paſſed by his will? And ſup- 
poling it did, then 2dly, Whether the leſiors of the plaintiff, at 
the time of bringing the ejectment, had a legal eſtate in the 
premiſes in queſtion? or, Whether upon the death of Olivia, 
the ſame deſcended to Henry Mervyn her eldeſt ſon and heir ? 


As to the firſt queſtion, the teſtator Audley Mervyn, 1 the 
preamble of his will, declared himſelf deſirous of making the 


beſt proviſion in his power for the ſupport of his children, and 


the peace and ſettlement of his family, and to diſpoſe of all his 
worldly eſtate, and he thereby deviſed the ſame; which being a 
word of reference, muſt include not only all his perſonal, but 


alſo all his real eſtate, and have the like effect 


ct as an expreſs de- 
Vor. V. v3 | 


vile 


© Pratt. 
C. Yorke. 
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viſe of all his worldly eſtate, which would indiſputably have 
compriſed both. And upon all the arguments in the Courts be- 
low, it was agreed by the counſel for the defendant Strong, that 
the words, and atſo all other the lands, tenements and beredita. 
ments in the ſaid counties of Tyrone and Meath, or either of them, 
&c. would be ſufficient to paſs the reverſion. 


But it was inſiſted on behalf of Mr. Strong, that though the 
teſtator had power to diſpoſe of the reverſion in fee of the ſettled 
eſtate, and uſed words in the will ſufſicient to carry the lame; 
yet there were ſubſequent parts of the will which ſhewed, hat 
he intended to deviſe only the eſtate of which he was ſeiſed in 
fee ſimple in poſſeſſion ; viz. The clauſe whereby the teſtator 
declared, that if it ſhould happen that his ſons Henry and Aug. 
ley ſhould die without iſſue male, in the lifetime of his ſon James, 
whereby the eſtate ſettled upon his ſon Henry on his marriage, 
ſhould deſcend, come, or remain to his ſaid ſon James; that 
then and in ſuch caſe, his ſon James ſhould not take any intereſt 
or eſtate in the lands and tenements therein before deviſed to 
him; but that the ſame ſhould remain and go over to his ſon 
Theophilus, according to ſuch intereſt and eſtate as was therein 
before to him deviſed, for want of iſſue male of his ſaid fon 
James: Alſo the power of leaſing contained in the will; the 
limitation to Henry for his life, with remainder to his firſt and 


other ſons in tail male; and the clauſe impowering Olivia to 


charge the eſtate of which the teſtator was ſeiſed in fee ſimple 
in poſſeſſion, with 5000 J. upon the event therein mentioned, 
And with regard to the tranſpoſing clauſe, it was inſiſted, that 
it would be wholly inconſiſtent with the teſtator's intention, to 
conſider the reverſion as paſſing by the will: For in that calc, 
if Henry and Audley died leaving iſſue male in the lifetime of 
James, he would take nothing ; as both eſtates, upon that event, 
were ſuppoſed to be deviſed over to Theophilus. 


To this objection it was anſwered, that the teſtator's reciting 
in this clauſe the contingency of the ſettled eſtate going to James, 
on the deaths of Henry and Audley without iſſue male, could not 
be accounted for without compriſing the reverſion in the will, 
which might be made conſiſtent, by reſtraining the latter part 
of the clauſe concerning James, to the lands particularly named: 


And it was obvious, that the teſtator thought his ſettled eſtate 
muſt 


Caſes in Parliament. $07 


muſt of courſe by his will have come to Fames, upon the deaths IG. - 
of Henry and Audley without iſſue male; which could not be ſo, wu 
if the reverſion was not compriſed in the antecedent part of the 
will, as there was no limitation of the ſettled eſtate to Audley or 
James by the ſettlement. Hence this clauſe was an argument 
for the plaintiff, and might be conſidered thus: If Henry and 
Audley ſhould both die without iſſue male in the lifetime of 
James, whereby the ſettled eſtate would by virtue of the will 
come to James; in ſuch caſe James ſhould not take any eſtate 
in the other lands and tenements which the teſtator had deviſed 
to him, but the ſame ſhould go over to Theophilus, That there 
are many caſes, where one word of a very different ſenſe has 
been read for another, to give a will the proper operation, and 
make it conſiſtent, as and for or; and ſo words have been ſup- 
plied to make the ſenſe compleat, as well in deeds as wills; and 
here the addition of the word offer, made the whole conſiſtent. 
But if this clauſe ſhould be taken in the ſenſe contended for by 
the defendant, there was a plain miſtake in it, in the addition 
of the word male after iſſue; for the reverſion, if not compriſed 
in the will, could not deſcend to James by the death of Henry 
and Audley without iſſue male, but by their deaths without iſſue 
generally. That the objection ariſing from the tranſpoſing clauſe 
could not have affected Audley the ſon, who, it was apprehended, 
muſt have had both eſtates under the will; and therefore a 
different conſtruction ought not to be put upon it, on ac- 
count of the declaration in regard to James, that he ſhould not 
enjoy both eſtates. As to the power of leaſing, and making a 
Jointure by the ſettlement of 1711, Henry only was impowered 
to make leaſes ; and the power of ſettling a jointure given to him 
by that ſettlement, was to enable him, after the deceaſe of Mary 
Titchburne, to aflign a jointure for any woman he might marry ; 
whereas the powers contained in the will, were for any of the 
lons, when ſeiſed, to ſettle a jointure on any woman they ſhould 
marry, in proportion to her fortune, and to make leaſes; ſo that 
the powers contained in the will, were different from thoſe given 
by the ſettlement. And as to the objection that the ſettled eſtate 
Was limited to Henry for his life, with remainder to his firſt and 
other ſons by Mary Titchburne in tail male ſpecial, the ſame 
could not prevail, for they might take the reverſion and ſervices 
by the will ; and the deviſe contained in the will, was to him 
tor life, with remainder to his firſt and other ſons in tail general, 


which 
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which would take in his ſons by- any other wife; and conſe. 
quently, he took a different and more enlarged eſtate under the 
will. 


But it was ſaid, that the lands of Gortmore, which were not 
mentioned in the will, anſwered the intent of ufing the general 
words. But Gortmore, in the Iriſb language, means a great or 
large field, and was in fact a part of the lands called Hiland Hill; 
beſides, as it was ſituate in the county of Tyrone, there would 
have been no occaſion to mention both counties, if the intention 


had been only to take in that deſcription. 


It was alſo objected, that if Mary Titehburne had died, and 
Henry had married another wite and had iſſue male by her, yet 
that ſuch iſſue would have no part of the family eſtate, if the 
reverſion in fee paſſed by the will. This indeed might ſhew, 
that the teſtator intended to prefer his ſecond, third and fourth 
ſons, and their iſſue male, to Henry and his ifſue male by any 
other wife; but it was apprehended that no argument could be 
drawn from thence, to prove that he did not intend to deviſe 
the reverſion in fee of the ſettled eſtate by his will ; for it was 
very evident that the teſtator had in the beginning, and in the 
material part of his will, made uſe of legal and proper words, 
ſufficient to take in the reverſion in fee of the ſettled eſtate; and 
which it was admitted he had power to diſpoſe of by his will. 
Why might it not be reaſonably preſumed that he intended to 
deviſe the ſame? And the more ſo, as the eſtate was ſubjected 
to an additional jointure of 100 J. a year for Olivia, and to debts 
and portions for his younger children, and to the ſeveral debts 
and incumbrances mentioned in the ſettlement of 1711, amount- 
ing in the whole to 10286 J. and likewiſe to the teſtator's other 
debts, beſides the contingency of its being made liable to the 
further ſum of 5000 J. for younger children. 


And as to the ſecond queſtion, it was apprehended that the ſe- 
veral remainders limited by the will, were executed by virtue of 
the ſtatute of uſes ; and the power of ſelling was added imme- 
diately after the clauſe giving Olivia an additional jointure of 
100 J. a year: Whereas if it had been inſerted after all the limi- 
tations, there could not have been the leaſt doubt, but that all 
the remainders would have been legal eſtates actually executed f 
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And this caſe is different from deviſes to truſtees and their heirs, | 


to the uſe of them and their heirs, or to truſtees and their heirs, to 
the intent and purpoſe that they ſhall ſell in order to pay debts. 
But if theſe remainders were not actually executed by virtue of 
the ſtatute of uſes, they might ſtill be good by way of execu- 
tory deviſe, as they were to take place within the time allowed 
of by law, 1. e. after a life in being; for the power of ſelling was 
perſonal in Olivia, and could not deſcend to her heir, ſhe alone 
being enabled by the will to execute it; and there was good 
reaſon for limiting the power in this manner, for as ſhe was 
executrix, ſhe knew beſt how far the perſonal eſtate would 
extend towards payment of the debts, and how much of the 
real eſtate would be neceſſary to be fold; and it was not found 
by the ſpecial verdict, that there were any debts unpaid at her 
death. | 


But it was inſiſted, that though the limitation to Audley Mervyn 

the ſon was good by way of executory deviſe, yet that the other 
remainders were void, as being on too remote a contingency. 
If however, the remainder to Audley Mervyn the ſon was veſted, 
the other remainders muſt certainly be good ; for if the will 
was conſidered in the foregoing light contended for by the plain- 
tif, it would appear conſiſtent, and no perſon could be injured 
by it. By paſſing the reverſion, the teſtator had made the beſt 
proviſion in his power for his family, the general words were 
latisfied, the ſons were provided for agreeable to the teſtator's 
intention, the fund for the payment of debts was increaſed, and 
Henry's power of ſettling a jointure upon a ſecond wife, and 
making leaſes, was enlarged ; but if a contrary conſtruction ſhould 
prevail, all this would be fruſtrated. Beſides, it was extremely 
improbable, that a-man who was ſo careful to perpetuate a ſmall 
eſtate in the male line, and ſo intent upon aggrandizing his iſſue 
male, that he did not give any of his ſons the uſual power of 
charging portions for their daughters, would leave his ancient 
and largeſt family eſtate unſettled. It was therefore hoped, that 
the judgment of the Court of King's Bench in England would 
be reverſed, and the judgment of the Court of King's Bench in 
Ireland affirmed. 


. 6 O and 


On the part of the defendant in error it was contended, that G. Perrot. 
the import of the general words, a/l other the lands, tenements * Forever. 
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and hereditaments in the counties of Tyrone and Meath, or either 
of them, however forcible ex vi termini, to carry the reverſion of 
the ſettled eſtate, could no longer be ſo when the teſtator's in. 
tent appeared to the contrary ; as it clearly did from every part 
of this will, and when there were other lands, vi. thoſe of Gort. 
more, to ſatisfy them. The ſettled eſtate was oppoled to, and 
diſtinguiſhed from the deviſed eſtate throughout. The teſtator 
declared, that if his ſons Henry and Audley ſhould both die with. 
out iſſue male in the lifetime of his fon James, whereby the 
eſtate ſettled upon Henry ſhould deſcend to James, then Janes 
ſhould not take any eſtate or intereſt in the lands deviſed to him, 
but they ſhould remain, and go over to his ſon Theophilus. Now 
if the reverſion of the ſettled eſtate. paſſed by the will, nothing 
could remain with James; for the ſettled eſtate, which was in- 
tended to continue with him,, muſt, as part of the deviſed lands, 
go over to Theophilus ; the teſtator having declared, that in the 
event abovementioned, his ſon Fames ſhould not take any eſtate 
or intereſt in the deviſed lands. Beſides, the reverſion of the 
ſettled lands could never come to James by virtue of the will, 


upon the death of Henry without iflue male; the deviſe to Henry 


coming after that to James, and was not to take effect till after 
the death of James, without iſſue male. But though there was 
no poſſibility of the ſettled eſtate coming to James, upon the 
death of Henry without iſſue male, by virtue of the will, yet it 
might have come and deſcended to him in ſome other way; 
for upon. the death of his brothers Henry and Audley without 
iſſue male, it might have deſcended to him as heir at law, or 
have remained to him by a will or ſettlement of either of thoſe 
brothers. That it was evident from the powers given in this 
will, that the reverſion was never meant to paſs by it. The 
power to the teſtator's wife, of charging the deviſed lands with 
ſuch portions for his daughters as ſhe ſhould think reaſonable, 
was confined to the lands mentioned in his will, and could 
therefore extend only to lands in poſſeſſion, none other being 
therein mentioned. So the jointuring and leaſing powers refer- 
red only to the lands ſpecified, and it was a very remote con- 
ſideration, that the teſtator ſhould mean to extend them to the 
reverſion, when in their nature they. were applicable only to 2 
poſſeſſion; and alſo when his fon Henry, upon whole eſtate that 
reverſion was expectant, had them already by the ſettlement, 
and ſo they could never take effect in him. The power to the. 

2 executrix 
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executrix of charging the lands with 5000 J. as additional por- 
tions for the daughters, was reſtricted to thoſe lands Which ſhould 
come to Henry by virtue of the will; but the ſettled lands could 


never come to him by virtue of the will, becauſe he already had 


them by the ſettlement; and this power was likewiſe reſtrained 
to the ſeveral lands mentioned in the will, which the ſettled eſtate 
was not. That the event upon which the deviſed lands were to 
go over to Theophilus, viz. the death of Henry and Audley in the 
lifetime of James, without iſſue male, made it clear that the 
teſtator did not intend to diſinherit any of Henry's iſſue male; 
and yet if Henry had married a ſecond wife, and had iſſue a ſon 
by her (the limitation in the ſettlement of 1711 being only to 
the iſſue male of his then marriage) that ſon, according to the 
conſtruction put upon this will by the Court of King's Bench 
in Ireland, would have been deprived of the ſettled eſtate, though 
there was not a tittle in the will which favoured fo harſh a con- 
ſtruction. The firſt purpoſe for which the lands, either parti- 
cularly named, or compriſed under the general words, were given, 
was for the making an additional proviſion of 100 J. per ann. for 
the teſtator's wife, which was another clear proof of his having 
in view only the lands in poſſeſſion ; ſince the reverſion could 
yield no profit during the life of Henry, and in caſe of his hay- 
ing a ſon who ſhould attain 21, was every moment liable to be 
barred by ſuch ſon as tenant in tail, and ſo could never make part 
of a fund deſtined for the wife's better ſupport. 


Admitting TY that the reverſion in fee did paſs by the 
will, yet the plaintiff's leſſors had no title to recover upon this 
verdict; ſince, for any thing which appeared to the contrary, 
the lands in queſtion might already have been ſold for payment 
of the teſtator's debts : But if they had not been ſold, the leſ- 
fors title thereto muſt be by way of executory deviſe, or by way 
of uſe; for they could not take by remainder, the deviſe being to 
Olivia Mervyn in fee, and a remainder cannot be limited upon 
a fee. Now they could not take by executory deviſe, it being 
after payment of debts tabs” cad therefore void, as ex- 
ceeding the compaſs of time allowed by law for the veſting of 
an executory deviſe ; but allowing it to be good, it was only ſo 
% to Audley Mervyn the firſt deviſee, and void as to every perſon 


ailure of ive, which has been adjudged to be too remote a con- 


tingen cy 


after him; for as to them it could only take place after a general 
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tingency for an executory deviſe to take place upon; and een 
admitting the deviſes to the ſons and daughters of Audley Mer. 
vyn the teſtator, to be all good executory deviſes, yet the leſſotz 
had no title to recover in this action; the jury not having found 
that the debts were paid, and that the lands in queſtion remain. 
ed unſold after they were paid; for no eſtate veſted before the 
debts were paid, their payment being a condition precedent to 
its veſting, Neither could the leſſors take by way of uſe, for 
the uſe was executed in Olivia the deviſee in fee, and a uſe can. 
not be limited upon a uſe; but ſuppoſing the uſe did not exe. 
cute in Olivia, yet it was void for uncertainty, being limited of 
ſuch part of the lands as ſhould remain unſold after payment of 
the debts ; and at the teſtator's death, when the will took effec, 
it was quite uncertain what lands, or whether any, would remain 
unſold after the debts were ſatisfied : But if the uſe was not 
void for uncertainty, yet it was not executed; for the verdidt 
not finding the debts to be paid, and that the lands in queſtion 
remained unſold after ſuch payment, the uſe limited to the leſ- 
ſors of the plaintiff ſtill continued future and contingent, and 
conſequently was not in eſe; and the uſe not being in eſſe, was 
not executed by the ſtatute 27 Hen. VIII. but remained future 
and contingent at common law: So that in whatever light the 
queſtion was conſidered, the leſſors of the plaintiff had no legal 
eſtate or title to recover in this ejectment; and therefore it was 
hoped, that the defendant would be permitted to hold the pre- 
miſes purchaſed of Henry Mervyn by his father, for a full and 
valuable conſideration. vn 


After hearing counſel on this writ of error, it was propoſed and 
agreed that the following queſtion ſhould be put to the judges; 
diz. Whether, according to the true conſtruction of the will 
« of Mr. Audley Mervyn the father, the reverſion in fee of his 
« ſettled eſtate paſſed by the deviſe in his ſaid will?“ And the 
Lord Chief Baron of the Court of Exchequer having delivered 
their unanimous opinion, ** that the reverſion in fee of the {aid 
<« teſtator's ſettled eſtate did not paſs by the deviſe in his ſaid 
« will ;” it was ORDERED and ADJUDGED, that the judgment 
of the Court of King's Bench in England, reverſing the judg- 
ment of the Court of King's Bench in Ireland, ſhould be affirm- 
ed; and that the record ſhould be remitted, to the end ſuch 


proceeding might be had thereupon, as if no ſuch writ of = 
| | 0 


= 
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had been brought into the houſe : And it was further ORDERED, 


mat the plaintiff in error ſhould pay to the defendant in error; 
10 J. for his cofts 1 in the Houle. | 


— 


Ralph Hawtrey, Clerk, «ON Appellant. 


Caſſandra Daniel, widow, Fohn' Digby} | 
an infant, by his guardian, Ge. job Shred 
dra MacNaughten, an infant, by her Reſpondents. 
guardian, Sydenham Snow, and Ro- 8 
bert a rd de e 


JS 323} 
a May, 1760. * 


ING CHARLES II. being ſeiſed in . of his crown 
NJ. of the reverſion and inheritance of the Abbey of. St. Ca- 
therine, near the city of Waterford in Ireland, and, among other 
things, of the manſion place, glebe lands, and two parts of the 
tythes of Dungarvon, and of the whole rectories of Killbride and 
Killcollumbe, and two parts of the tythes of Fydown, lying in the 
county of Ki]kenny, expectant upon the determination of a term 
of 51 years, granted by King James I. to Sir Lawrence Eſinond, 
Bart; by his letters patent under the broad ſeal of Ireland, dated 
the zoth of January 1670, did, by way of leaſe, grant, ſet and 
to farm let, unto Sir Ellis Leighton, Knt. the ſaid abbey, rectories, 
tythes and premiſes, to hold to the ſaid Sir Ellis Leighton, his 
executors, adminiſtrators and aſſigns, for 51 years, to commence 
in 1675, when the former leaſe to Sir Lawrence Eſmond expired, 

under the yearly rent of 101 J. 94. 4 d. payable at the times and 
in manner therein mentioned. 


Sir Ellis Leighton, by deed poll, dated the 15th of Fuly 1673, 
declared, that the ſaid leaſe ſo granted to him, was in confidence 
and truſt only, and to the uſes therein after mentioned ; that is 
to ſay, to the uſe of himſelf for 21 years from the entering into 
poſſeſſion of the ſaid premiſes, under the rent of 100 J. per ann. 
for the firſt ſeven years, of 200 J. per ann. for the next ſeven 
ears, and of 3oo J. Per ann. for the laſt ſeven years of the ſaid 
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time, to be- paid in current and lawful money of England, in 
Ireland, to Fohn then Lord Berkley of Stratton, his executors, 
adminiſtrators or aſſigns, over and above the rent payable to his 
Majeſty for the ſame; and as to the term of years which ſhould 
remain after the expiration of the ſaid 21 years, he thereby de- 
clared it was wholly in truſt for and to the only uſe and behoof 
of the ſaid 7obn Lord Berkley of Sfratren, his executors, admi.. 
niſtrators and aſſigns. 


King Charles II. by other letters patent under the broad ſeal of 
Ireland, dated the 17th of June 1676, duly inrolled in the Court 
of Chancery, for the conſiderations therein mentioned, grant. 
ed the reverſion of the ſaid rectory and premiſes to one Eduard 
Proger and his heirs ; who by indentures of leaſe and releaſe, 
dated the 21ſt and 22d of Auguft, 1676, in conſideration of 
600 /. conveyed the ſame, and all his right and intereſt therein, 
to the ſaid John Lord Berkley of Stratton, his heirs and aſſigns 
for ever. : 


Lord Berti "Ty afterwards died, leaving Chr: — — Lady 
Berkley, his widow, and Charles Lord Berkley of Stratton, his eldeſt 
ſon and heir at law, an infant; and by indenture, dated the 13th 
of October 1681, between the ſaid Chriftian Lady Berkley, of the 
one part, and Henry Daniel of the other part; reciting the ſaid 
grants and leaſes to Sir Lawrence Eſmond, and Sir Ellis Leigb on, 
and Sir Ellis Leigbton's declaration of truſt; and the death of 
John late Lord Berkley, having made his will, dated the 21ſt of 
Fanuary 1672, whereby he gave all his chattels, leaſes for years, 
and perſonal eſtate whatſoever, to his ſaid wife, and appointed 
her ſole executrix ; and reciting the before mentioned grant to 
Henry Proger, of the reverſion and inheritance of the ſaid abbey, 
rectories, tythes and premiſes, and his conveyance thereof to the 
faid John Lord Berkley and his heirs; which reverſion and in- 
heritance was deſcended to Charles then Lord Beręley, fon and 
heir of the ſaid John Lord Berkley, an infant; and alſo reciting, 
that the ſaid CHriſtian Lady Berkley, in conſideration of 1400 “ 
ſterling, had agreed to alien, convey and affign over to the ſaid 
Henry Daniel, his executors, adminiſtrators and aſſigns, all the 
right, eſtate, intereſt, truſt, uſe, claim and demand of the faid 
Jobn late Lord Berkley, of, in and to all and ſingular the pre- 


miſes, which ſhe did declare and undertake had come to her by 
the 
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the will of her ſaid late huſband; and alſo for the ſame conſi- 
deration, had agreed and undertaken, that the ſaid Charles, then 
Lord Ber#ley, ſhould immediately after attaining the age of 21, 
or, in caſe of his death before the attaining ſuch age, his next 
heir, ſhould alien, convey and aſſign over to the ſaid Henry 
Daniel, his heirs and aſſigns, all the ſaid lands, rectories, livings, 
impropriate tythes and premiſes, with their appurtenances, in 
manner therein after provided and covenanted : It was witneſſed, 
that, in conſideration of the ſaid ſum of 1400 J. paid by the ſaid 
Henry Daniel, ſhe the ſaid Chriftian Lady Berkley did grant, 
bargain, ſell, aſſign and ſet over, unto the ſaid Henry Daniel, 
his executors and adminiſtrators, all the right, title, eſtate, in- 
teteſt, term of years, poſſeſſion, reverſion, uſe, truſt, claim and 
demand, which ſhe, as legatee or executrix of John late Lord 
Berkley her huſband, then had or might have in the ſaid lands, 
rectories, livings, impropriate tythes and premiſes, with their ap- 
purtenances, and all rent and arrears of rent, due or to become 
due from Sir Ellis Leighton ; to hold to the ſaid Henry Daniel, 
his executors, adminiſtrators and aſſigns, during the continuance 
of the ſaid leaſe of 51 years, granted to Sir Ellis Leighton: And 
the ſaid Chriſtian Lady Berkley thereby covenanted, that her ſon 
Charles, then Lord Berkley, when of full age, or his next heir, 


ſhould convey the inheritance thereof to the ſaid Henry Daniel 
and his heirs. 


In purſuance of this covenant, by leaſe and releaſe, dated the 
23d and 24th of, May 1695, between John Lord Berkley of 
Stratton, and Fane Lady Berkley of Stratton his wife, of the 
firſt part; Chriſtian Lady Dowager Berkley of Stratton, mother 
of the ſaid John Lord Ber#ley, of the ſecond part; and Richard 
Daniel, Gent. of the third part; reciting the laſt before men- 
tioned indenture, and that the ſaid Charles Lord Berkley was 
lince dead, leaving the faid John Lord Berkley, his brother 
and heir, whereby the inheritance and reverſion of the ſaid 
premiſes became actually veſted in the ſaid 70% Lord Berk- 

ley, party thereto ; and reciting the death of the ſaid Henry 
Daniel, leaving the ſaid Richard Daniel, his eldeſt {gn and heir, 
hereby the ſaid Richard Daniel became entitled fo the benefit 
of the ſaid laſt mentioned indenture ; and that the ſaid John 
Lord Berkley was willing to convey and affure the inheritance 
ind teverſion of the ſaid lands and premiſes unto the ſaid Richard 


Daniel, his heirs and aſſigns, in performance of the ſaid recited 
| 


covenant ; 
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covenant; it was witneſſed, that in performance of ſuch cove. 
nant, and in conſideration of 54. the ſaid John Lord Berkley, by 
the direction of the ſaid Chriftian Lady Dowager Berkley, did 
grant and convey the ſaid lands, rectories, livings, impropriate 


tythes and premiſes, unto and to the uſe of the ſaid Richary 
Daniel, and his heirs; And in order to corroborate and con. 


firm this conveyance, and in purſuance of a covenant therein con. 


tained, the ſaid Lord and Lady Berkley, on the 24th of May 
1695, levied a fine with proclamations, in the Court of Common 
Pleas in Ireland, of the ſaid lands, rectories, impropriate tythes 
and Oi to the ſaid Richard Daniel, and his heirs. 


By virtue of cheſe conveyances, Henry Daniel ed Richari his 


ſon entered on the premiſes; and Richard Daniel enjoyed the 


ſaid rectory and rectorial tythes of the pariſh of 'Killcotlumbe un- 
till his death, on the zoth of April 1738 ; having by his will 
deviſed the ſaid lands, rectories, tythes and premiſes, to the 
reſpondent Cafſandra Daniel during her life; with remainder to 
his daughters Elizabeth Digby, ſince deceaſed, mother of the 
reſpondent John Digby, and Mary MacNaughten, fince deceaſed, 


mother of the reſpondent Caſſandra CAA kt and their 
heirs. 


No claim to the rectory or tythes of Killcollumbe was ſet up, 
or pretended to, by any of the vicars of that pariſh, or any ſuit 
commenced for recovering them till 1754 ; when the appellant 


filed his bill in the court of Chancery in Treland, againſt the te- 
ſpondent Caſſandra Daniel, Simon Digby and Elizabeth his wife, 


then living, John MacNaughten and Mary his wife, alſo then 
living, the reſpondents Sydenham Snow and Robert Snow and ſe- 
veral other tenants of lands within the pariſh of Killcollunbe; 
charging, that by letters patent, dated the 7th of June, 26 Geo. II. 
he was preſented to the vicarage of the church of Killcollumbr, 
was inſtituted and inducted, and performed all the requiſites 


to make him complete incumbent, and was the only incumbent 


having the actual cure of ſouls within the ſaid pariſh. He 
then ſtated the grant of the ſaid ſeveral rectories, tythes and 
premiſes, to Sir Lawrence Eſinond; and that King Charles | 
being ſeiſed in fee, in right of his crown, of the rents reſerved 
by that leaſe, and of the reverſion of the faid rectories, by letters 


under his fign manual and privy ſignet, dated the zoth of Jo- 


2 nuary 


| 

| 

| 

| 
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govrernors of his kingdom of Ireland, reciting that King James I. 
by bis inſtructions for the good and welfare of Holy Church in 
the ſaid Kingdom, did command that all ſuch impropriate par- 
ſonages as were his inheritance, and held by leaſe from the crown, 
ſhould for ever, as ſuch leaſes expired, be thenceforth ſet to 
the ſeveral curates and miniſters of all ſuch churches who ſhould 
attend the cure of ſouls, and from time to time be incumbents 
of the ſaid parſonages, they ſecuring to his Majeſty the tents, 
duties and ſervices reſerved upon ſuch leaſes; which order 
King Charles I. had confirmed by his royal letters, dated the 
8th of July 1626; that notwithſtanding, his ſaid Majeſty was, 
to his great diſpleaſure, informed, that fince the giving the ſaid 
command by the ſaid letters, ſundry leaſes of tythes, upon the 
expiration of former leaſes or otherwiſe, had been again granted to 
Laymen, in breach of his ſaid commands; his Majeſty did, by 
his ſaid letters, declare his intention, for him and his heirs and 
ſucceſſors, to give and grant the reverſion of all ſuch tythes, 
obventions, and profits, and with ſuch reſervations only as had 
been expreſſed, irrevocably to the particular churches unto 
which ſuch tythes did belong, and to the ſeveral incumbents 
which ſhould happen to be in the ſaid churches, when ſuch 
leaſes ſhould determine, and to their ſucceſſors for ever ; giving 
thereby to ſuch incumbents, on the expiration of ſuch leaſes, 
full power to enter into poſſeſſion of the ſaid whole tythes, and 
charging all officers of the Exchequer to receive the ſame ; and 
alſo requiring letters patent under the great ſeal to be made out, 
for granting the ſaid tythes to the uſe of the ſaid incumbents, 
and their ſucceſſors for ever. Then he ſtated the letters patent of 


the 28th of January 1670, granting the ſaid rectorial tythes, 
glebes, and altarages, to Sir Ellis Leighton for 51 years, Which 


did not efflux in time till the year 1726; and that King Charles 


II. being ſo ſeiſed, in right of his crown, of the reverſion of 
the rectorial glebe, ty thes, and altarages, of the ſaid ſeveral pa- 


ſhes, did, by letters patent, dated the 7th of November 1675. 


grant to John then Lord Biſhop of Offory, and his ſucceſſors, 
| Mong other things, two third parts of the tythes of the rec- 
tory of Dungarvon, with the manſion houſe and glebe thereunto 


belonging; and alſo the ſaid rectory of Killbride, and the ſaid 


rectory of Killcollumbe, and two third parts of the glebe tythes 
of the ſaid pariſh of Fydown, in the county of Kilkenny, and the 


Vor. V. 6Q reverſion 
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tythes and. altarages lay and aroſe, and the ſucceſſors of ſuch 


ral actions at common law, and ſuits in the court of Exchequer 
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reverſion right and inheritance of the crown thereto, to hold to 
the ſaid biſnop and his ſucceſſors for ever, to the uſe of him 
and his ſucceſſors, in truſt, for the ſeveral and reſpective in. 
cumbents of the pariſhes wherein the ſaid ſeveral rectories, 


incumbents for ever, who had or ſhould have the actual cure 
of ſouls in the ſaid reſpective pariſnes. And after ſtating, that 
the benefit of Sir Ellis Leigbton's leaſe became veſted in Richard 
Daniel, the reſpondent Caſſandra's late huſband, and that ſeye. 


in Ireland, had been commenced between Robert Watts, in- 
cumbent of the church of Fydown, and the ſaid Richard Daniel 
in his lifetime, and after his deceaſe between the ſaid Robert 
Watts and the reſpondent Cafſandra Daniel, to try the right 
to the two thirds of the tythes of the ſaid parith of Fydown ; in 
which ſuit the appellant charged, that the ſaid Robert Watt: 
made out and ſubſtantiated his right under the ſaid grant to the 
Biſhop of Offory ® ; and after ſtating, that the right of the in- 
cumbent to the tythes of the vicarage of Killcollumbe, was the 
ſame with the right of the incumbent to the vicarage of Fygown, 
and that the church could not be precluded by any act done by 
the reſpondent Caſſandra Daniel's huſband, or thoſe under whom 
he derived his title, during the ſubſiſtence of the ſaid terms 
for years, or pending the ſaid ſuits; but that the ſaid ſuits 
were commenced with intent to bring to a trial the title of the 
Biſhop of Oſfſery, and the incumbents of the ſaid ſeveral pariſhes 
under the ſaid letters patent, and that they ſhould have the 
ſame effect as to all the rectories claimed by the Biſhop, and 


\ 
*The fact was, that upon the hearing of that cauſe, on the 4th of May 1744 


the court ordered a caſe to be ſtated and ſent to the court of Common Pleas for 
their opinion, Whether Michael then Biſhop of Offery, in right of his ſee, and 
Mats as deriving under him, or the defendant Caſſandra Daniel and her daughters, 
and the defendants Robert and Sydenham Snow, as deriving under them, were en— 
« titled to the rectorial tythes of the pariſh of Fydown.” This caſe being ſtated, 
and ſolemnly argued, the court of Common Pleas, on the 21ſt of April 1746, cer 
tified their opinion, that two thirds,/of the tythes of the ſaid pariſh of Haun (the 
vicarage being admitted to be endowed with the other third) were granted to the 
Biſhop of Offry and his ſucceſſors, by the letters patent of the 7th of November 
1675, and that Watts, the then incumbent: of Fydown, having the actual cure 
of ſouls, was entitled, by virtue of that patent, to the ſaid two thirds of the tythes 
of the ſaid pariſh, Whereupon the court of Chancery, on the 23d of June follow- 
ing, eſtabliſhed this right, and decrecd the defendants to account accordingly. : 
the 
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the reſpondent Caſſandra Daniel's late huſband, under the ſaid p—— 


title, as it had to the ſaid rectory of Fydown, and that the title 
of the appellant and his ſucceſſors, incumbents of the ſaid pa- 
riſh, in right of the church, ſhould not be barred or prejudiced 
by any default in their truſtees, the Biſhops of Offory, or the 
late incumbents of the ſaid pariſhes: The appellant by his ſaid 
bill prayed, that his title might be eſtabliſhed, and he be quiet- 


ed in the enjoyment of the ſaid rectorial tythes; or, if the 
court ſhould think proper, that while the title was under con- 


ideration, the ſaid tythes might be ſet annually, by the proper 
officer, and the yearly rents payable for the ſame might be 


brought into court, for the uſe of the perſon who ſhould appear 
entitled, and that he might have an account. 


The reſpondent Caſſandra Daniel, and the defendants Simon 
Digby and Elizabeth his wife, and ohn MacNaughten and Mary 
his wife, put in their joint and ſeveral anſwer to this bill, 
ſtating their right to the ſaid rectory and tythes of the pariſh 
of Killcollumbe, in the manner before mentioned ; that they 
claimed the ſame under the will of the reſpondent Caſſandra 
Daniel's late huſband, and thereby put in iſſue the appellant's 
title, but did not ſet forth all their objections thereto ; being 
adviſed, that the appellant's right to the ſaid tythes, if any, muſt 
be proſecuted in a court of common law, and not in equity, 
and that the reſpondents would have the benefit of all their ob- 
jections, when the appellant's right came to be tried at law; 
they therefore inſiſted on the benefit of the fine levied by Lord 
Berkley and his wife, and upon which the proclamations had 
run, and upon an act of parliament paſſed in Ireland, in the 8th 
year of King George I. for the more effectually quieting and ſet- 
tling vexatious ſuits at law: And admitted the ſeveral actions 
and ſuits charged by the bill, in relation to the tythes of the pariſh 


of Killcollumbe, which were no way in iſſue in thoſe ſuits. 


The reſpondent Sydenham Snow, by his anſwer, diſclaimed 
any right to the ſaid tythes ; but Robert Snow admitted he was 
tenant to the reſpondent Caſſandra Daniel, of the rectorial tythes 


of the pariſhes of Killcollumbe and Kilbride, by leaſe granted to 
him thereof in 1736. 


The Biſhop of Oſory, by his anſwer, admitted, that the appel- 
lant had the actual cure of ſouls within the ſaid pariſh ; that 
he 
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he believed the crown had granted the reverſion of the reQoria 


As tythes of that and other pariſhes in the bill named, to one of his 


C. Pratt. 


C. Yorke. 


predeceſſors, Biſhop of Offory ; ; that he had not been willing to 


commence any ſuit at law in his name for recovery of the 


rectorial tythes of the ſaid pariſh of Killcollumbe, believing the 
plaintiff had good remedy for recovering the ſame in his own 
name; but was willing to a& as the court ſhould Giro” 


The cauſe abating by the deaths of the ſaid Blizaberl Dig 
Mary MacNaughten, and Edward Lord Biſhop of Offory, was 
duly revived againſt the reſpondents John Digby and Caſſandra 
MacNaughten, their infant ſon and daughter, and heirs at la 
of the ſaid Elizabeth and Mary, who, by their guardians, put 
in their anſwers, litigating the appellant's right; and the ſuc- 
ceeding biſhop anſwered to the ſame effect as his predeceſſor, 


The appellant examined ſeveral witneſſes to prove his inſti. 
tution and induction, performance of Divine ſervice, | and hay- 


ing the only cure of ſouls within the parifh, and to 2 the 
yearly value of the tythes. 


An interlocutory order was made, whereby the defendants were 
at liberty to read at the hearing, the bill, anſwers, pleadings and 
proofs, in the ſuit between Robert Watts and the reſpondent 
Caſſandra Daniel, concerning the tythes of the rectory of Fy- 
down, ſaving juſt exceptions 3 and publication having paſſed, 


the cauſe came on to a hearing before the Lord Chancellor 


of Ireland, on the 8th of December 1758, and 25th of Januar) 
1759; on which laſt day his Lordſhip was pleaſed to order, 
That the appellant's bill ſhould be retained for a year anda 
day, and that he ſhould be at liberty to aſcertain his title at 
law, if he ſhould think proper; and alſo to make uſe of the 


name of the Biſhop of Offory as ar, in any action to be 
brought. 


From this decree the appellant appealed, inſiſting, that the 


court ought to have eſtabliſhed his title, and to have quieted 


him by perpetual injunction in the enjoyment of the tythes in 
queſtion, and to have granted him the full relief prayed by his 
bill; or otherwiſe to have directed an iſſue, or ſent a caſe to 2 


court of law, as was done in the former ſuit inſtituted by Walls, 
„ | 10 
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in order to have determined the appellant's legal title to the r 
ſaid tythes. And in ſupport of this appeal it wes argued, that ES 
in all caſes, as well where the intereſt of the crown as that of 

; ſubje& is concerned, the firſt grant, not otherwiſe impeach. 
ed, is to take place. That the intention of the crown to grant 

theſe rectories to the church, could no more be denied than the 
priority of the grant. That there was no deceit upon the crown; 

the King had a right, and intended to grant his whole rever- 
ſionary intereſt ; and the omiſſion of notice of the reverſionary 

leaſe to Sir Ellis Leighton, by which the operation of the grant 

was ſo much longer ſuſpended, was of no prejudice to the 
crown, though it was to the church; and had there been any 
informalities, or miſrecitals in the grant, they were cured by the 

ſeveral non eb/tante clauſes. That the ſubſequent grantee, who 
founded himſelf ſolely upon the ſuppoſed invalidity of the prior 
patent, had neither the merit of a purchaſor without notice, 

the prior grant being inrolled, nor of a purchaſor for a valuable 
conſideration ; the conſideration, if any moving from Progers to 

the crown, being very uncertain: But the conſideration paid, 

him by Lord Ber#ley, plainly appeared to be no more than 600/. 

and Lord Berkley's intereſt was again fold after his death for 
1400]. including the whole benefit of the 51 years leaſe; and 

the payment of 1000/. part of that purchaſe money to Lord Berk- 

es widow and executrix, and only the remaining 4004. to his 

heir, as plainly indicated, that the leaſe, rather than the reverſion, 

was the immediate object of the purchaſe. Nor had the reſpon- NY 
dents the merit of long and quiet poſſeſſion; the fine of 1695 

being zo years before the title of the Biſhop accrued in poſſeſ- 

fion, and was levied merely to bar the dower of the young lady 
Bertley; and the right, though not the poſſeſſion, had been liti- 

rated from 1720. That the appellant had originally a right to 

the aid of a court of equity, to compel an execution of the 

truſt from the Biſhop of Oſry; and the relief was conſequen- 

tial, Had the caſe required it, an iſſue might have been direct- 

ed on the very right, or a caſe ſtated for the opinion of a court 

of law, as a means of afliſting the conſcience of a court of equity 

in making its decree, without leaving the appellant generally _ 
to la: But the court of law having already determined the legal 
queſtions upon the very caſe ſtated againſt the ſame defendant, 

and that in a ſolemn manner, (though not in the ſame cauſe, 


or upon the ſame individual tythes) and thoſe proceedings hav- 
Vol. V. 6 R ing 


. , Sold. 4 


G. Perrot. 
A. Forreſter. 
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ing been read in this cauſe, without objection to the reading 
them, or to the opinion of the judges, the preſent decree did 
either a hard thing, or a vain thing; a hard one, if the na. 
ture of the action to be brought, laid the appellant under diff. 
culties in point of form, in bringing the merits of his caſe to 
an iſſue at law; and a vain one, if nothing but the ſame queſ. 
tion was to be determined again. That there was no matter 
of fact in this caſe, neceſſary to be aſcertained by a jury, the 
whole depending on the point of law ſent. to the Common Pleas 
in Watts's' cauſe, ariſing not upon doubtful facts, but upon the 
conſtruction and operation of grants on record, admitted alike 
by both parties. That the appellant ſought a ſpeedy and final 
determination upon the true queſtion of right. If the reſpon- 
dents prevailed, a ſcene of litigation would be opened, alike 
fruitleſs and without end; unleſs, which muſt in that caſe be 


the event, the appellant ſhould abandon the unequal conteſt; 


whereby the benefit intended by the crown to the church would 
be eluded, and the grant to Progers in deceit of the crown 
eſtabliſhed. | * 353 


On the other ſide it was contended, that the titles of both 
parties being merely at law, the appellant ſhould have brought 
his action, and tried the right there, before he came into a court 
of equity, which could not determine it. Each party claimed 
under ſeveral- letters patent from the crown: Thoſe of 1675, to 
the Biſhop of OHory, the ground of the appellant's claim, were 
liable to many objections, determinable only at law; as, whe- 
ther the King was or was not-fully apprized of his right, and fo 
was or was. not deceived in his grant? Whether the reſervation 
of rent by the patent, did or did not purſue the King's letter, 
and the order of council thereon, which was the authority for 
paſſing the patent? Theſe and ſeveral other queſtions made by 
the reſpondents in oppoſition to the appellant's title, were cog- 
nizable at law only, upon a proper action to be. brought there. 
That the reſpondents who claimed as purchaſors for a valuable 
and large conſideration, under another patentee who- was him- 
ſelf a purchaſor alſo for a valuable ET from the crown, 
were not to be deprived of any one advantage which the law 
would give them in ſupport of their right: And befides the 
above objections to the appellant's title, they had an undiſturbed 


poſſeſſion of the premiſes in queſtion for near 80 years, a fine 
| . I with 
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with proclamations, and the Iriſb ſtatute of 8 Geo. I. c. 4. for 


quieting poffeſſions, to urge in their defence; and were a court 
of equity to interpoſe, it muſt, upon its own. principles, do it 
rather for ſtrengthening than weakening that defence. What 
paſſed i in another caufe, and relative to another pariſh; was totally 
immaterial ; for if a proper defence was not made, or an im- 
proper direction was there given, the reſpondents were not at 
all bound to ſubmit to the like in the preſent ſuit. That the 


court of Chancery's intermeddling ſo far as to direct an iſſue, 


or ſend a caſe to a court of law, for determining the title, 
would have been highly improper, and injurious to the re- 
ſpondents; as, in either inſtance, they might have been pre- 
cluded. from the benefit of ſeveral of their legal objections: A 
new trial, in caſe they were wronged, would be their only re- 
medy; but in a legal proceeding, they could not only rectify 
miſtakes in fact, but in lau alſo, by writ of error from one 
court to another. The appellant likewiſe would have the ſame 
benefit; and if there could be the leaſt doubt of the Biſhop's 
readineſs to lend the appellant his name for the putpoſe of 
bringing an action, the court of Chancery might order it. The 
Biſhop's being a truſtee, was. the only pretence the appellant 
could invent for au equitable j uriſdiction; but even that va- 


niſned, on conſidering that the Biſhop was a truſtee. only of a 


litigated title; and that the court, by retaining the bill, had 
reſerved to itſelf the power of directing the execution of the 
traſt, alder the een of the title at law. 


« # ; 


After ben counſel on this om it was ORDERED and 
4DJUDGED, that the ſame ſhould be diſmiſſed, and the decree 
tikreia ee, of, affremed. gabs, 
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Caſe 41. Eaward Farrell, - b wear ppellant, 
Samuel Tomlinſon, „ Reſpondaty 


9th February 1761. * | | = | 


HE queſtion in this cauſe aroſe upon the popery * 


» Vol. V which have been ſo often ſtated in the courſe of theſe tt. 
| 2 of ports , that a repetition of them is thought unneceſſary. The 
* 203. facts of the caſe were e theſe: 

567. 
IV. 348. 


Anthony Fefop, Eſq; being, by virtue of ſeveral purchaſes and 
mortgages made by and to his anceſtors, in poſſeſſion of th 
lands in queſtion, whereof Roger Farrell claimed the equity uf 
redemption, and Jeſſop being involved in ſeveral ſuits relative 
thereto, he employed the appellant as his attorney or agent in 

; the conduct of theſe ſuits, whereby the appellant got into his 
| | cuſtody ſeveral of Fefſop's deeds and papers, and became acquaint» 
ed with his title, and Jeſſap inſtructing him to treat with Roger 
$8 Farrell for buying in his claims to the lands, the appellant ge- 
cordingly entered into a treaty with his heir at law (Roger 
1 Farrell himſelf being then dead) and others, for the purchaſe 
i of the equity of redemption; but, inſtead of buying it for 7% 
# Jop, agreed to buy it for his own uſe and benefit, for ſome yerp 
i trifling conſideration: And by deeds of leaſe and releaſe, Aated 
| the 17th and 18th of January, 1754, Francis O' Farrel, als 
| O'Farrell, Terence O Farrell, Faughny O' Farrell, Francis O Far- 
rell the younger, and John O'Farrell the younger, for the cons 
ſiderations therein mentioned, did grant and convey the manots, 
towns and lands of Mornine and Barry, in the county of Longs: 
I | ford, with their appurtenances, being the lands in queſtion, t 
| the appellant, his heirs and aſſignus for ever, to the only proper 
| uſe and behoof of the appellant, his heirs and aſſigns for ever 


4 The appellant being ſo entitled, on the 2d of July, 1755s 

| exhibited his bill in the court of Chancery, in Ireland, againſt 
= the ſaid Feſop and others, for an account of the rents and prey: 
fits of the lands from the year 1698, and to be let into A te: 
demption of the ſame. | = 
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The reſpondent, who was a Proteſtant of the church of Ire- . 


und as by law eſtabliſhed, barn of Proteſtant parents, and 


educated in the Proteſtant religion, ſoon afterwards filed his bill 


is a Proteſtant diſcoverer, in the court of Chancery in Ireland, 
zainſt the appellant and others, upon the Popery acts; charg- 
ing. that the appellant was born of popiſh parents, was him- 
{af a Papiſt, and had purchaſed the ſaid lands, and therefore 
praying to be decreed to the ſaid manor, town and lands of Mor- 


zine, and the ſeveral other lands in the pleadings mentioned, and 


compriſed in the ſaid deeds of leaſe and releaſe, of the 17th and 


18th of January, 1754, fo purchaſed by the appellant, with 
u accouat of the. profits thereof, and to be put into poſſeſ- 


ſion. 


To this bill the appellant put in a plea and anſwer, ad- 


miting by his anſwer, that he was born of popiſh parents, and 


profeſſed the popiſh religion till he was of years of diſcre- 


tion; but by his plea inſiſted, that on the 26th of November, | 
1741, he publicly renounced the errors of the church of Rome 


in St. Bridget's pariſh church in the city of Dublin, and was on 
that day received into the communion of the church of Ireland : 


That on the 28th of the ſame month, the then Archbiſhop of 


Dublin granted him a certificate of his conformity, and that on the 
za of December he filed this certificate in the Rolls office of the 
court of Chancery. That on Sunday the 16th of May, 1742, 
he received the ſacrament of the Lord's Supper, according to 
the uſage: of the church of Jrelaud, in the pariſh church of St. 
Peter, in Dublin, and obtained a certificate thereof from the 
miniſter and churchwardens of the ſaid pariſh ; and on the 26th of 
May in the ſame year, he produced, proved and filed the ſaid cer- 
tificate in his Majeſty's court of Chief Pleas in Ireland, and did 
then and there take and ſubſcribe the oaths, and repeat and 
ſubſcribe the declaration required and directed by the act of the 
2d of Queen Ann; and that on the 23d of Auguf, following, 
he filed a certificate of his having taken and ſubſcribed the 
ſaid oaths, and of his having repeated and ſubſcribed the 
ſaid declaration, in the Rolls office of the ſaid court; and that 
he had continued to be a Proteſtant at all times ſince the 26th 
of November 1741, and at the time of putting in his plea was 
2 Proteſtant of the church of Jreland, as by law eſtabliſhed ; 
and that he did not acquire or purchaſe any eſtate or intereſt 
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in the ſaid” lands at any time before the 23d of Auguſt 1742. 


And by his anſwer the appellant ſaĩd, that fince his. conformity 


he had attended the ſetvice of the chutch and duties of religion 
as a Proteſtant; and had ſeveral times received the ſacrament 


according to the uſage of the church of Ireland, and had upon | 


divers occaſions taken and ſubſcribed the oaths, and repeated 
and ſubſtribed the declaration mentioned in the ſtatute. He 
denied that he was then a Papiſt, or had been ſo at any time 
ſince the 26th of November 1741 ; but admitted he was born 
of popiſh parents, and educated in, and profeſſed the popiſh 
religion, but that befbre he had attained His age of 21, he 
did, on the z6thl of Nbuember 1741; firſt (profeſs: and declare 
himſelf a Proteſtant, and had never ſince been a Papiſt. 


On the 4th of July, 1755, this plea was argued, hen it was 
ordered, that the benefit thereof ſhould'be reſetved to the hear- 
ing of the cauſe, with liberty for the r to en 
ſome particular matters in the order mentioned. | | 


The reſpondent on the 25th-of Fuly, 1755, filed exceptions 
to the faid plea and anſwer, and the appellant on the 28th of 
April, 1756, put in a further anſwer ; and the reſpondent having 
replied to the anſwers, and the. cauſe being at iſſue, witneſſes 
were examined on the reſpondent's part, but none for the ap- 
pellant; who only produced the certificates of his having con- 
formed and taken the oaths at the times aforeſaid, and did not 
make any proof whatever, though it was put in ifſue by his 
anſwer, that he had from the time of his taking the oaths as 
aforeſaid, done any one act whereby it might appear that he 
really profeſſed the Proteſtant religion as by law eſtabliſhed. 


The cauſe was heard by the Lord Chancellor of Ireland, on 
the 2d and 6th of June, and the 14th and 14th of November, 
1758, and his Lordſhip having taken time to conſider thereof 
till the 25th of January 1759, was then pleaſed to order that a 
caſe ſhould be ſtated upon the pleadings and proofs in the cauſe, 
and ſent to the court of King's Bench for their opinion, he- 
ther the appellant, at the time of the purchaſe in the plead- 
ings mentioned, was a perſon qualified to purchaſe lands of 
inheritance, according to the true intent tand meaning * the po- 
pery acts, or not. { 59 | fs 
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A caſe was accordingly. ſettled and agreed to on hoth ſides, 
and ſent to the ſaid, Court, containing the ſeveral; fats above-. 
mentioned; and the. queſtion. was, Whether the ſaid defendant: 
Edward Farreil, at the time of making the ſaid purchaſe, was: 
duly qualified, according to the ſeveral acts of parliament made 
in Ireland againſt. the further growth of popery. ta become, a 


purchaſor of the ſaid lands of inheritance in. feg ſimple. in the. ; 


aid kingdom, for ach uſe and benefit ? 


This caſe was argued by counſel on both ſides, in Fafter 
Trinity Terms, 1759, before the Lord Chief Juſtice- Cab}*1d, 
and Mr. Juſtice Rodinſan, (there being then no other judge in 
that Court) and on the Ath of July, 1759, * reſpectively oer 
tified their tpn 


The « opinion of he Lord Chief Juſtice was as. Gllows:: 66 1e 
the defendant Edward Farrell was really a Proteſtant at the 
« time of his purchaſe, I think he was well qualified to make 
« ſuch purchaſe, without performing all or any of the requilites 
mentioned in the firſt and ſecond popery acts; but it does not 
« appear to me, in this caſe, that the defendant is either admit- 
* ted or proved-to be really a Proteſtant ; the bare performing 


the requiſites in the ſaid acts, 13 years before his purchaſe, 


without more, either before or ſince, is, I think, hardly fuffi- 
* cient to prove him a Proteſtant. 


Mr. Juſtice Robinſon's opinion was given, in the following words: 
Upon conſideration of the foregoing caſe, inaſmuch as the de- 
* fendant Edward Farrell, who is a convert from popery, did 
© not compleat his conformity to the church of Ireland, as by 
* law eftabliſhed, by performing all the additional requiſite 
* within the time preſcribed, I am of opinion, that at the time 


* of making the purchaſe in the caſe mentioned, he was not duly 


© qualified, according to the ſeveral acts of parliamcat made in 
* this kingdom againſt the further growth of popery, to become 
a purchaſor of the ſaid lands of inheritance in fee ſimple for 
* his own uſe and benefit. And I humbly ſubmit to your 
* Lordſhip, the following grounds and reaſons of my opinion :” 


* I. I conceive that the children of Papiſts, who profeſs the 


* popiſh reli gion after attaining their age of 12 Years, whatever 
their 
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« their religion really and in fact may afterwards be, remain and 
<< are Papiſts by conſtruction of law, until, by a regular and com- 
« pleat conformity, they appear to be Proteſtants ; and by , 
«* claufe in the act of the 2d of Queen Ann, every Papiſt, as well 
«« as perſon profeſſing the popiſh religion, is diſabled from Pure 
s chaſing eſtates in land, other than terms not exceeding 31 years: 
« Wherefore, in my opinion, this claſs of conſtructive Papiſts, 
© to which the defendant belongs, falls within the expreſs letter 
* of this param 


„II. This opinion, I apprehend, receives ſtrength from 
« another clauſe in that act, which directs that no perſon ſhall 
« take benefit by it, as a Proteſtant, within the intent and 
* meaning thereof, who ſhall not perform the requiſites there- 


< in preſcribed ; foraſmuch as I conceive removing a diſability 


& to be taking a benefit, eſpecially upon the conſtruction of 
< theſe laws, which in many inſtances have made regular con- 
4 formity requilite for even the preſerving old rights.” 


III. And this opinion is, in my apprehenſion, farther in- 
<* forced by the clauſe in the act of the 8th of Queen Ann, 
* which enacts, that no perſon who hath turned or ſhall turn 
from the Popiſh to the Proteſtant religion, as by law eſtabliſhed, 


0 ſhall be deemed or taken to be a Proteſtant, within the inten- 


« tion of that or the former act, or ſhall take benefit thereby, 
c without alſo performing the additional requiſites therein men- 
« tioned.” 


ce TV. Theſe two acts, I conceive, are to be conſtrued as if 
ce originally one, and incorporated together; the ſecond being 
& to amend, as well as explain, the firſt. And the conſtruc- 
* tion above given, ſeems to me to make the two laws ſtand 
< moſt conſiſtently together; and to give all the material words 
* in both an effectual and uniform operation, without rejecting 
* any of them, or forcing them into an ungrammatical meaning 
« and without ſuppoſing the Legiſlature to make uſe of vain and 
4 unneceſſary repetition, To all which objections every other 
te interpretation offered before us in argument, ſeems to me to 


4 be liable.“ 


« V. As, under the expreſs letter of theſe laws, the children 


« of Papiſts profeſling the popith religion after their age of 12 
«6 years 
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« years are, until a regular and compleat conformity, to be 
« deemed Papiſts, and conſequently, as I conceive, diſabled from 
« purchaſing ; ſo this opinion ſeems ta me moſt effectually to 
« anſwer the deſign and ends of theſe, laws, which in this re- 
ſpect I apprehend ought not to be conſidered as penal, but. 
« a5 remedial and conſtitutional laws, made for the preſervation 
« and ſecurity of the Proteſtant intereſt and eſtabliſhment ; in this 
« kingdom, It appears (among other reaſons) from the ſacra- 
« mental teſt introduced in the firſt of theſe laws, that one 
great end of them was to increaſe the members of the eſta- 
« hliſhed church; and this end is beſt and moſt conſiſtently 
« anſwered, by exacting from converts a regular and compleat 
conformity, in acts of public notoriety, authentically evidenced 
10 * matter on record. 


« VI. Farther, by holding. converts to ſuch a n the 
« public is beſt ſecured againſt their relapſin g to Popery; which, 
« without ſuch a regular conformity, I conceive to be an offence 
not puniſhable under the acts of Queen Ann. And this ſeems 
to have been the opinion of the Legiſlature in the act of the 
« 6th of George I. for when the regular conformity of the child- 
© ren of Papiſts was diſpenſed with, in the circumſtances therein 
mentioned, a ſpecial clauſe was thought neceſſary to make their 
* relapſe penal.“ 


VII. A regular and compleat conformity is neceſſary for a 
converted ſon to make his father tenant for life, or to preſerve 
* the ordinary courſe of deſcent againſt the gavelkind : It is 
* no leſs neceflary to entitle a convert to take by gift, deviſe or 
* remainder, eſtates in lands which had belonged to Proteſtants. 
„The right to keep or take in theſe two laſt mentioned ways, 
*18 as much an ordinary right of ſubjects, as that of acquiring 
* by purchaſe; and the removing the diſability of Papiſts, in all 
” ; hes ſeveral caſes, is an equal benefit, and not more a benefit 
*1n any one of the caſes than in another. The Legiſlature has 
* required the removal of the diſability, by ſolemn acts of noto- 
* riety, for taking or keeping their family eſtates ; and it would, 
in my opinion, be unreaſonable to ſuppoſe, againſt the letter 
* of the law, an intention to leave converts looſer as to acquir- 
ing new property; which, in the common courſe of things, 
Vor. V. 6 T «© muſt 
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e muſt be à more likely means of an and i keeping up a 
6 landed intereſt.” | 


The cauſe was heard on the judges certificates and merits, on 
the 12th, 1 3th and 16th of November 1759, and the Lord Chan. 
cellor took time to conſider till the 13th of December following; 
when it was ordered, adjudged and decreed, that the reſpondent, 
as the firſt Proteſtant diſcoverer, by virtue of the popery as in 
the pleadings mentioned, was entitled to the benefit of the pur. 
chaſe made by the appellant of the lands in the pleadings men- 
tioned ; and that an injunction, directed to the ſheriff of the 
county of Long ford, ſhould be awarded to put the reſpondent 
into, and from time to time to quiet and eſtabliſh him in the 
poſſeſſion of the ſaid lands; and that the appellant ſhould deliver 
over to the reſpondent, all deeds, conveyances and writings, an 
way relating to the title of the ſaid lands; and that the 7 
dent ſhould make up and inroll a decree with coſts. 


From this decree the appellant appealed, and on bis behalf it 
was inſiſted, that it had been adjudged in many cafes determin- 
ed in Ireland, upon the ſtatutes of the 2d and 8th of Queen Ann, 
that no ſtrict mode of conformity is required to enable a convert 
from popery to purchaſe lands, or any ſpecific evidence of it; 
for that under both acts no perſon is diſqualified to purchaſe 
but a Papiſt, or perſon profeſſing the popiſh religion: In which 
caſe, the onus proband: lies on the party who ſeeks to take ad- 
vantage of the diſability. And the rule has never been laid 
down, that in ſuch a caſe it will be ſufficient for a Proteſtant 
diſcoverer to prove the defendant the ſon of a Papiſt, and that 
he continued a Papiſt till the age of 12 years, without ſhewing 


him to be a Papiſt, or profeſſing the popiſh religion at the time 


of his purchaſe; becauſe though he may not be a Proteſtant 


convert, conforming to the eſtabliſhed church, ſo as to entitle 


himſelf to the benefit of new rights, or the reſtitution of old 
ones, Within the words of theſe ſtatutes ; yet it does not follow, 


that he muſt therefore of neceſſity be a Papiſt, within the dis- 


abling or penal clauſes. That the ſtatute of 4 Geo. I. c. 9. 


which is a perpetual law for encouraging Proteſtant ſtrangers, 


clearly ſhews that the intention of the Legiſlature was to make 


 Treland a Proteſtant country ; yet there are no particular terms 


of conformity impoſed upon ſuch Proteſtant ſtrangers, but to 


take 
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take the oaths, and ſubſcribe the deelatation; and theſe perſons, 
though perhaps Papiſts the day before they landed in Ireland, 
are not only naturalized and made free of corporations, but have 
ſeveral other privileges and immunities. Would it not there- 
fore be harſh and unreaſonable to ſay, that a natural born ſubject 
who has conformed in his minority, and is ſtill a Proteſtant, 
ſhould be ſtripped of his purchaſe as a Papiſt, in: favour of an 
informer ; even ſuppoſing he had made ſome trifling miſtake in 
the mode of his conformity, or in the time of taking the oaths, 
or in perpetuating the evidence by which it is required to be 
proved? That if this determination ſhould ſtand, eſtates in Tre- 
land to an iminenſe value, which had been purchaſed by con- 
verts who had not filed certificates within fix lunar months, 
(omiſſions moſt frequently imputable to attornies and others ap- 
pointed by perſons living remote from Dublin) would be wreſted 
not only out of their hands, and the hands of their legal repre- 
ſentatives, by Popiſh heirs and Proteſtant informers, but from 
Proteſtant ohithaſtir who had bought and derived title under 
them ; for'a purchaſe from a diſqualified perſon leaves the eſtate 
in the hands of the purchaſor, open to the demand of the heir, 
or ſuit of the informer, as much as it was in the hands of the 
firſt purchaſor; nor is there any limitation of time preſcribed 
to the diſcoverer's ſuit. Many other inconveniencies would alſo 


follow from this determination; the children of a convert father 


or mother who might have omitted to file ſuch certificates, 


muſt be looked upon as Papiſts, if ſuch children ſhould not be 


able at any diſtance of time, when the queſtion might ariſe, to 
make preciſe proof of their having been Proteſtants from the 
age of 12 years: Converts from Popery who had conformed 
themſelves to the eſtabliſhed church in England, or in the co- 
lonies, as the laws of England require, or who had joined them- 
ſelves to Proteſtant diſſenters, under the protection of the tole- 
tation act in England, would nevertheleſs be ſubject, in Ireland, 


to all the diſabilities and incapacities to which Papiſts are liable: 


And converts from Popery, omitting to file certificates within 
the time limited, would be protected from proſecutions for re- 
lapſing into Popery, even though it ſhould be otherwiſe noto- 
rious, from the moſt ſatisfactory and authentic proofs, that they 
Once conformed to the eſtabliſhed church, 
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On the other ſide it was ſaid to be admitted, that the appel- 
lant was a Papiſt, until he arrived at the age of diſcretion. That 
the act 8 Ann. f. 14. politively ordains, that no convert from 
the Popiſh to the Proteſtant religion ſhall be deemed a Proteſt. 
ant, within the intent of that; or the former act, 2 Ann, or take 
benefit thereby, notwithſtanding ſuch perſon, ſo profeſſing him- 
ſelf a Proteſtant, ſhall procure a certificate from the Biſhop, un- 
leſs he ſhall, wil hin the ſpace of fix months next after his declar. 
ing himſelf a Proteſtant, ; receive the ſacrament, make and ſub. 
ſcribe the declaration 'there mentioned, and take the abjuration 
oath, and file certificates thereof in ſome of the courts, of juſtice, 
This the appellant had not done. His recantation from Popery 
was on the 26th of November 1741. The fix months from that 
time muſt, by the known rules of law, be conſtrued to be not 


Kalendar, but lunar months, ſo that they expired on the 13th of 


May 1742, and the appellant. did not receive the facrament till 


the 16th, nor take the oath and ſubſcribe the declaration till the 
26th. - He therefore never complied with the requiſites of the 


acts; and when the Legiſlature impoſes terms, and preſcribes a 
thing to be done within a certain time, the lapſe even of a day 
is fatal; becauſe no inferior court can admit of any terms, but 
ſuch as directly and preciſely ſatisfy the law. That the two 
acts of the ad and 8th of Ann being in part materid, and the 
latter made for explaining and amending the former, they muſt 
both be taken and conſtrued together, as making but one law. 
The ad of Ann, ſ. 7, 8. diſables Papiſts from purchaſing any 
eſtate in land but for 31 years; and declares, that the children 
of Papiſts ſhall be taken for Papiſts, until by their conformity 
they appear to be Proteſtants. What that conformity muſt be, 
is laid down in preciſe terms by the 8th Ann, /. 14. vis. be- 


ſides recantation certified by the Biſhop, the oath muſt be taken, 


and the declaration ſubſcribed within fix months, elſe no con- 


vert is to be deemed a Proteſtant, within the intent of that or 


the former act, or take benefit thereby; and this rule was plain- 
ly meant to enlarge and enforce the proviſion of the former add, 
ſ. 15. The appellant therefore, as the child of a Papiſt, and 
himſelf a Papiſt, was abſolutely diſabled from purchaſing beyond 
terms of 31 years, and could never take the benefit of the pro- 
viſion made for converts, i. e. remove his diſability, but by ſuch 


a conformity as the acts require. 
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It is however objected, that a man's declaring himſelf a Pro- IE 


teſtant, without performing any of the requiſites of the acts, 
ſufficiently enables him to purchaſe; that being a ſubject's 
birthright, and not to be conſidered as taking the benefit of theſe 
acts. That ſuch has been the received opinion; and that Pro- 


teſtants who have purchaſed from ſuch popiſh owners, may be 
affected by a contrary determination. 


But that ſuch has been the received opinion was denied, un- 
leſs the evaſions from the 2d Ann, recited in the preamble of 
8th Ann, as the cauſe of making that act, could be called a re- 
ceived opinion. There never was, or could be one ſingle de- 
termination to warrant this pretence, becauſe it would make 
theſe acts abſurd, contradictory, and inconſiſtent. And even 
ſhould ſuch a miſchief, as ſuggeſted, happen to a few Proteſtant 


purchaſors, which it was not to be admitted would be the caſe, 


it was not to be put in competition with the inconveniencies at- 
tending the conſtruction contended for by the appellant, where- 
by every pretended convert would, upon a bare declaration of his 
being a Proteſtant, be at liberty to purchaſe, contrary not bnly 
to the whole ſcope and intent, but to the very letter of the acts. 
That a full performance of all the requiſites of the acts was ad- 
mitted to be neceſſary, for a converted ſon to reduce his popiſh 
father to a tenancy for life, upon the 2 Ann, /. 3. and for enabling 
converted Papiſts to take by deſcent, or a remainder limited by 
deviſe or gift after the death of a Proteſtant, upon 7 8. and for 
preventing the. gavelkind, and preſerving the eſtate in a regular 
courſe of deſcent, upon /. 10. and 12. all which are old rights; 
and it was impoſſible that the Legiſlature ſhould not intend an 
equal notoriety of converſion for the acquiſition of new rights, 


as for the preſervation of old ones ; for otherwiſe, if the appel- 


lant's father who was a Papiſt, or any Proteſtant anceſtor of his, 
ſhould die ſeiſed of lands of - inheritance, he could take but in 
gavelkind from the one, and not at all from the other, until 
his full conformity ; but might take as much as he pleaſed by 
original purchaſe. So that as to one purpoſe he would ſtill be 
a diſabled Papiſt, but as to the other a qualified Proteſtant. An 
abſurdity too groſs to be countenanced ! By the 6 Geo. I. c. 6. 

the children of popiſh parents, who from the age of 12 years 
have been conftantly bred up in the Proteſtant religion, cannot 


by ſuch education, without having alſo received the ſacrament, 
Vor. V. 6 U — remove 
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remove their diſability; nor are they upon a relapſe after the 
age of 18, guilty of a premunire, without that eſſential is perform. 
ed: And this ſhews, that the bare profeſſion of Proteſtantiſm 
without more, neither qualifies, or ſubjects to penalty; and FA 
law never meant more favour to the children of Papiſts, con. 
tinuing Papiſts to their manhood, than to thoſe who are educated 
Proteſtants from 12 years of age. Laſtly, that the appellant, 
though his anſwer was replied to, and his Popery thereby fully 
put in iſſue, had not proved one ſingle act of conformity to the 
eſtabliſhed church, from his taking the oaths in May 1742; 
but had reſted his defence on the ſufficiency of a bare declara- 
tion of Proteſtantiſm, which pretty clearly evinced how great was 
the fincerity of his converſion. 


er After hearing counſel on this appeal, it was ORDERED and 


Jour. vol. 30. ADJUDGED, that the ſame ſhould be diſmiſſed, and the decree 
5. 655 therein complained of, affirmed. 8 


Caſe 42. The Right Honourable John, Earl of 

Bute, Appointee of Mary Wortley, Appellant. 

_ Counteſs of Bute, his Wife. 

James Archibald Stuart, ſecond Son of 
the Appellant; Granville Leve/on, 
Earl Gower; Sir Matthew Lamb, Bart. 
and Edward Worthy Eſq; 


Ref! pondents, 


28th Fanuary, 1762. 


LDVARD Wortley Eſq; by his will dated the 23d of May 
— 1755, gave and deviſed all his manors, lands, tenements, 
mines opened and unopened, and hereditaments, in the Weſ 
Riding of the county of York, and alſo his freehold eſtate in Tin- 
tagel, in the county of Cornwall, (ſubject to an annual rent- 
charge of 1200“. to the Lady Mary Wortley his wife, and of 
20001. to his ſon the reſpondent Edward Wortley, for their re- 
ſpective lives, and $0 other annuities therein mentioned) b. 

an 
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and tot the 2 of the reſpondents Earl Gower and Sir Matthew 
Lamb, and to Godfrey Wentworth Efq; and their heirs, upon truſt 
to permit His manſion houſes, with the appurtenances, in the 
Weſt Riding of the county of York, to be held and enjoyed by 
his daughter Lady Bxte, for her life, and to pay the rents and 
profits of the reſidue of the premiſes to her, for her ſeparate uſe ; 
and after her death, 4n truſt to pay the rents and profits of all 
the premiſes into the proper hands of the reſpondent Edward 
Mortley, and after his death, in truſt for the firſt and other 
ſons of the ſaid Edward Wortley, by any woman he ſhould 
then after marry, ſucceſſively in tail male; and for want of ſuck 
iſſue, in truſt for the ſecond and other ſons of the teſtator's 
ſaid daughter Lady Bute, ſucceſſively in tail male (except her 
firſt ſon), with remainder to her firſt ſon in tail male; with re- 


mainder in truſt for her firſt and other daughters ſucceſſively in 


tail general; remainder ain truſt for the firſt and other daughters 
of the ſaid Edward Wortley, by any woman he ſhould then after 


marry, ſuccefſively an tail general; and for want of ſuch iſſue, 


in truſt for the teſtator's own right heirs. And the teſtator 
thereby impowered his truſtees and their heirs, yearly during 
the reſpective lives of his ſaid daughter and ſon, to cut down 
for building and repairs, and alſo for ſale, ſuch timber on his 
eſtate in the Weſt Riding of Yorkfhire, as they ſhould think fit, 
leaving the uſual ſtock of young timber: And he directed, that 
out of the money arifing by ſuch fale of underwoods, his 
truſtees ſhould pay to his ſaid daughter, the yearly ſum of 
300/. for her life, for her ſeparate uſe; and ſhould, after her 
death, pay the like annuity to his faid fon; and apply the 
ſurplus thereof in the purchaſe of lands, tenements and here- 
ditaments, in the Ye/? Riding of the county of Tork, to be con- 
veyed and ſettled to the ſame uſes as his eſtate in the laid Ve, 
Riding was thereby deviſed and ſettled. — And the teſtator 
gave and deviſed (ſubject to an annuity of 6001. a year, there- 
by given to Edward Wortley his ſon for life) all his manors, 
lands, tenements, mines opened and unopened, and heredita- 
ments, in the North Riding of the ſaid county of York, and in 
the counties of Nottingham, Devon and Cornwall (except his 
eſtate in the pariſh of Tintagel, in Cornwall) unto the ſaid Earl 
Gower, Godfrey Wentworth, and Sir Matthew Lamb, and their 
heirs, in truſt to pay the rents thereof to the ſaid Counteſs of 
Bute his daughter, for her life, for her ſeparate uſe ; and after 
er deceaſe, in truſt for her ſecond and other ſons ſucceſſively 


in tail male (except her firſt ſon); remainder to the uſe of 


her 


— ber firſt ſon in tail male ; remainder to the uſe of her firſt and every 
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other daughter ſucceſſively in tail general; remainder in truſt to 
pay the rents and profits thereof into the proper hands of the te. 
tator's ſaid ſon ; remainder to the uſe of the firſt and other ons 
of his ſaid ſon, which he ſhould have by any woman he ſhould 
then after marry, in tail male ſuccefſively ; remainder to the uſe 
of the firſt and other daughters of his ſaid ſon by ſuch wife, 
ſucceſſively in tail general; remainder in truſt for his the teſ. 
tator's own right heirs. And he gave and bequeathed all his 
ready money, ſecurities for money, ſtocks in the public funds 
and all other his goods, chattels and perſonal eſtate (except ſuch 
parts thereof as he by his will otherwiſe gave and diſpoſed of) 
to the ſaid Earl Gower, Godfrey Wentworth, and Sir Matthey 
Lamb, their executors, adminiſtrators and aſſigns, in truſt, in 
the firſt place, to pay his debts, legacies, and. funeral charges 
and ſubject thereto he directed that his ſaid truſtees, their heirs 
executors, and adminiſtrators ſhould from time to time, as they 
ſhould think proper, lay out and apply the reſidue of his ſaid 
perſonal eſtate in the purchaſe of lands, tenements and heredi- 
taments, in the ſaid Yeft Riding of the county of York, in fee- 
ſimple, in poſſeſſion, to be conveyed to the ſame uſes as his 
eſtate in the ſaid North Riding of the county of York was, by 
his ſaid will, deviſed and ſettled ; and further directed, that un- 
til ſuch purchaſes ſhould be made, his ſaid truſtees ſhould place 
out the ſaid reſidue of his perſonal eſtate on real or perſonal 
ſecurities, and not on the public funds or government ſecurities; 
and apply the proceed thereof to ſuch perſons as would be en- 
titled to the profits of the land, if ſuch purchaſes were really 
made. 


The teſtator alſo by his ſaid will gave and deviſed all his 
collieries and coal mines, and all his eſtate and intereſt therein, 
and all his ſhares in collieries and coal mines, and all his ſtock 
in the coal trade, and all his veſſels, ſhips and boats, and all 
his lands, tenements, hereditaments, goods and chattels in the 
counties of Northumberland and Durham, unto the ſaid Earl 
Gower, Godfrey Wentworth, and Sir Matthew Lamb, their heirs, 
executors, adminiſtrators and aſſigns reſpectively ; upon truſt 
to convey and diſpoſe of the ſame, in ſuch manner as the ſaid 
Counteſs of Bute his daughter, whether ſole or covert, ſhould 


direct or appoint, by any writing or writings under her . 
| an 


Caſes in Parltament. 537 


ind ſeal, in the preſence of three credible witneſſes ; and ian 
default of ſuch direction or appointment, upon truſt for the 2 
managing and carrying on the coal trade, in partnerſhip with 
his partners therein; and for that purpoſe he thereby authorized 
and impowered his ſaid truſtees, their heirs, executors, admi- 
niſtrators and aſſigns, to ſell all or any of his lands, tenements 
and hereditaments, in the ſaid counties of Northumberland and 
Durham, when and as they in their diſcretion ſhould think fit; 
and to apply the money ariſing. thereby, and the rents and pro- 
fits thereof, in the mean time, in and for renewing the leaſes 
of the preſent collieries or coal mines, and in taking to farm 
or purchaſing any other collieries or coal mines, or any lands that 
hy convenient for ways or way-leaves, and for the doing all other 
ats requiſite and proper for the carrying on and managing the 
aid coal trade, in as full and ample manner as he the teſtator 
could do, and as they. his truſtees ſhould think moſt for the 
benefit of his eſtate. And the teſtator thereby declared his 
will to be, that his ſaid truſtees, their heirs, executors, or 
adminiſtrators, ſhould ſtand poſſeſſed of and intereſted in the 
clear money which ſhould ariſe and be produced out of the 
id collieries or coal mines, and other his real and perſonal eſ- 
tates and effects in the ſaid counties of Northumberland and 
Durham, thereby given and deviſed to them as aforeſaid, in truſt 
to apply and difpoſe of the ſame, in ſuch manner and for ſuch 
purpoſes, as the reſidue and ſurplus of his perſonal eftate was 
thereby directed to be applied as aforeſaid: And he thereby 
alſo declared, 7hat although his meaning was to give his ſaid 
daughter the abſolute diſpoſal of the ſaid collieries, and the pre- 
miſes relating to the ſame, and of his lands, tenements and here- 
ditaments, in the ſaid counties of Northumberland and Durham, . 
to prevent the expences and trouble that muſt attend the management 
if affairs of ſuch a nature, under the direction of the court of Chan- 
cry ; he requeſted his ſaid daughter to direct the money ariſing rbere- 
from, to be applied in ſuch manner as he had directed the ſame, in de- 
fault of her direction and appointment,—And the teſtator by his 
aid will directed, that the ſeveral perſons who for the time 
being ſhould be entitled to his real eſtate, ſhould take the 
irame of Fortley; and he gave to ſuch of the daughters and 
Younger ſons of the ſaid Counteſs of Bute, his daughter, except 
the reſpondent, or ſuch other ſon who ſhould after his death 
be entitled to his eſtate, under the limitations of his will, the 
um of 2000 J. each, and gave the like ſum of 2000 / to his ſaid 

Vor. M. 6X daughter, 


county of York, and 500 /. the reſidue thereof, towards furniſh. 


Godfrey Wentworth, and Sir Matthew Lamb, executors of hi 


hy his widow, and the reſpondent Edward Wortley his only fon 


his perſonal eſtate, excluſive of what he was poſſeſſed of in the 


the ſeveral annuities payable thereout. 
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daughter, the Counteſs of Bute; and directed that 1 500 l. part 
thereof, ſhould be applied towards finiſhing Wortley Hall, in the 


ing the ſaid houſe; and that the furniture thereof ſhquld be en- 
joyed with the houſe, as heirlooms, as far as the rules of law ot 
equity would permit; and he appointed the ſaid Earl Gower, 


* 
In January 1761, the teſtator died, leaving Lady Mary Wort. 
and heir, and the Counteſs of Bute his only daughter : And 


counties of Durham and Northumberland, was greatly more than 
ſufficient to pay all his debts, legacies and funeral charges, and 


Mr. W one of the truſtees and executors, declining 
to act, renounced the probate of the will; and releaſed and aſ- 
ſigned to the reſpondents Earl Gower and Sir Matthew Lan, 
their heirs, executors, adminiſtrators and aſſigns, all his eſtate | 
and intereſt in the ſeveral freehold and leaſehold premiſes deviſed 
to him and his ſaid co-truſtees, by the teſtator's will ; by which 
means all the truſts of the wall, relative to. the teſtator's real and 
perſonal eſtates, became veſted in the reſpondents Earl Gower and 
Sir Matthews Lamb, who proved the will, and took upon them 
the execution thereof. 


The appellant and the Counteſs his with had iſſue between 
them, the 'Right Honourable John Stuart, commonly called 
Lord Viſcount Mount Stuart, their eldeſt ſon, and the re- 
ſpondent, James Archibald Stuart, their ſecond ſon, and ſe— 
veral other younger children. . 


It was inſiſted by the appellant, that the Counteſs, under the 
power given to her by the teſtator's will, had an abſolute power 
of diſpoſing, either abſolutely for her own benefit, of by way 
of voluntary gift or appointment, to or for the benefit of any 
other perſon, and without any conſideration, of that very great 
branch of the teſtator's property which conſiſted in his collieriss 
and coal mines, and other his real and perſonal eſtate in the 


counties of Northumberlaud and Durham ; and that accordingly 
(he 
2 
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ſhe did, by virtue and in purſuance of ſuch power, fign, ſeal 
and duly execute, in the preſence of three credible witneſſes, 
a writing or deed poll, dated the 11th of March 1761, where- 
by ſhe directed, limited and appointed, all the ſaid collieries 
and coal mines, and all ſuch ſtock in the coal trade, and all 
ſuch veſſels, ſhips and boats, and alſo all ſuch lands, tenements, 
hereditaments, goods and chattels, in the ſaid counties of Nor- 
thumberland and Durbam, which her late father was ſeiſed or 
poſſeſſed of, or intereſted in or entitled unto at his death, and 
which by his ſaid will he gave and deviſed to the ſaid Earl 
Gower, Godfrey Wentworth, and Sir Matthew Lamb, their heirs, 


executors, adminiſtrators and aſſigns reſpectively, upon truſt and 


ſubject to her diſpoſition as aforeſaid, and all benefit and ad- 
vantage of the, ſaid premiſes, unto the appellant her huſband, 
his heirs, executors, adminiſtrators and afligns, to and for his 
and their own uſe and benefit abſolutely for ever, according to 
the nature or tenure of the ſaid real and. perſonal eſtates and 


premiſes reſpectively, which ſhe had power to diſpoſe of 7 vir- 
tue of her ſaid late father's wall. 


And the appellant Andie that by virtue of ſuch appoint- 
ment made in his favour, and for his benefit as aforeſaid, he 
was become abſolutely entitled to all the teſtator's real and 


perſonal eſtates in the ſaid counties of Northumberland and Dur- 


bam, ſoon afterwards exhibited his bill in the court of Chan- 
cery againſt all the reſpondents; praying, that the reſpondents, 
Earl Gower and Sir Matthew Lamb, might be decreed to con- 
vey to, and to the uſe of him, his heirs or aſſigns, or as he 
or they ſhould direct, the ſeveral meſſuages, lands, heredita- 
ments and real eſtate, in the ſaid counties of Northumberland 
and Durham, late belonging to the teſtator, and deviſed by his 
will, ſubje& to the diſpoſition and appointment of his ſaid 
daughter the Counteſs of Bute as aforeſaid ; and might alſo aſſign 
to him, his executors, adminiſtrators and aſſigns, or in ſuch 
manner as he or they ſhould appoint, all the meſſuages, lands, 
tenements, collieries, coal mines and hereditaments, in the 
ſaid counties of Northumberland and Durham, which the teſta- 
tor was poſſeſſed of or entitled to at his death, either in his 
own right, or in partnerſhip with any other perſon, by vir- 
tue of any leaſe or leaſes under which the ſaid premiſes were 
held; and might deliver up to him all the ſtock and utenſils 
in the coal trade, wherein the teſtator was engaged at his 

death, 
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engines, implements and all other effects, in the ſaid counties of 
Northumberland and Durbam, which were uſed and em ployed at 
the teſtator's death in ſuch trade; or in carrying on the ſame, or 
in working or winning the ſaid collieries and coal mines, and ſuch 
parts or ſhares of and in the ſaid ſeveral things, goods, chattels 
and effects, in the ſaid counties of Northumberland and Durban, 
as the teſtator was poſſeſſed of, intereſted in or entitled to, at 
his death, or which were then employed in or about the ſaid 
collieries and coal trade; and might alſo pay to the appellant 
all ſuch ſums of money as had been received by them ſince the 
teſtator's death, by or out of the ſtock in the coal trade, or the 
produce or profits thereof; and might likewiſe aſſign to the ap- 
pellant all ſuch ſecurities as the teſtator was at his death poſ- 
ſeſſed of, in any lands or hereditaments in the ſaid counties 
of Northumberland and Durham, or either of them. 


The reſpondent James Archibald Stuart an infant by his guar. 
dian, inſiſted by his anſwer, that the ſaid deed of appointment 
made by the Counteſs of Bute his mother, in favour of the ap- 
pellant, was void, and that ſhe had no power by virtue of the 
teſtator's will to limit or appoint the collieries, eſtates and pre- 
miſes in queſtion, to the appellant; for that, although the 
teſtator had given ſuch power of directing and appointing ſuch 

eſtates and premiſes as in the will were mentioned, yet that ſuch 
power was not abſolute, but only a power /#6 modo, and connect- 
ed with a truſt, and controuled by a ſubſequent part of the 
will, wherein the teſtator requeſted the Counteſs his daughter 
to direct the money ariſing from the ſaid eſtates and collieries, 
to be applied in ſuch manner as he had directed the ſame, in 
default of her direction and appointment, and that ſuch requeſt 
ought to be deemed as directory, and conſtrued as legatory 
words of truſt, and ought to controul the Counteſs in the exe- 
cution of ſuch power, in favour of ſuch perſons to whom the 
teſtator directed the fame to go in default of her appointment: 
And that he the reſpondent was by virtue of the ſaid will, en- 
titled thereto as tenant in tail, on the death of his ſaid mother. 
And he ſubmitted, that in caſe the ſaid appointment ſhould be 

adjudged good and effectual, how far the ſame ought to extend; 
for that he had been informed and believed, that on the 31ſt of 


ES December 1760 the account of the ſaid collieries was made up 
and adjuſted between the teſtator and his partners; at which 


time 
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time there was due from ſeveral perſons for coals fold by the 
partners, 15,576 /. 45. 3:d. and that there was at the ſame time 
remaining in the hands of Meſſrs. Child and Co. the bankers to 
the teſtator and his partners, as the balance of their account, 
8521/. 95. 5d. and in the hands of Mr. Fether/tone, the agent 
to the partnerſhip, 1502 J. 75. 21 d. and that there might be due 
at the teſtator's death other ſums on account of the ſaid col- 
lieries : And the reſpondent alſo ſubmitted, whether in all events 
the teſtator's third part of the profits and balances of the ſaid ac- 
count, ſo made up and adjuſted between him and his partners in 
his lifetime, and alſo one third of any other ſums which might 
alſo be due at the teſtator's death on the ſaid partnerſhip account, 
ſhould not be conſidered as part of the teſtator's general perſonal 
eſtate, independent of the ſaid collieries : And inſiſted, that in 
caſe the teſtator was at his death entitled to any ſum of money 
ſecured by mortgages upon any eſtates in the ſaid counties of 
Northumberland and Durham, and the Court ſhould be of opinion, 
that the ſaid appointment was good and effectual, yet that it 
ought not to be conſtrued in ſuch a manner as to affect ſuch 
ſums, ſo due on the faid ſecurities, by reaſon of the locality of 
the lands which were made a ſecurity for the ſame, but that ſuch 
ſums of money ought to be deemed part of the teſtator's general 
perſonal eſtate, and as ſuch ſubje& to the truſts declared thereof 
by his will. 


The reſpondents Earl Gower and Sir Matthew Lamb, by their 
anſwer, admitted that they had acted in the truſts of the will, 
and ſubmitted to the judgment of the Court, how far the deed 
of appointment made by the Counteſs of Bute extended. And 
the reſpondent Edward Wortley, the teſtator's ſon and heir, put 
the appellant upon proof of the will. 


Iffue being joined in the cauſe, ſeveral witneſſes were examin- 
ed on the part of the appellant, to prove the due execution of 
the teſtator's will, and alſo the execution of the ſaid deed of 
appointment, and to ſhew that the balances mentioned in the 
reſpondent the infant's anſwer, were a neceſſary fund to anſwer 
the demands on the partnerſhip; and a witneſs was' examined 
on behalf of the reſpondent the infant, to prove the balances of 
caſh on the partnerſhip account to be as ſtated in his anſwer. 
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Publication having paſſed, the cauſe came on to be heard he. 
fore the Lord Chancellor Henley, on the 1ſt and 2d of Fuly 1761, 
when his Lordſhip went through the whole of the cauſe, except 
the reply by the appellant's counſel, and then ftated to them for 
their further conſideration, ſome matters which had occurred to 
his Lordſhip, as to the conſtruction of the teſtator's will upon 
the queſtion under conſideration ; and that the appellant's counſel 
might have full opportunity to conſider the ſame, his Lordſhip 


was pleaſed to adjourn the reply to the 10th of the ſame month, 


C. Yorke, 


A. Wedder- 
burn, 


and afterwards took time to give his opinion, until the 23d of 
November following ; when his Lordſhip was pleaſed to declare, 
that the teſtator did not intend to empower the Counteſs of Bute 
his daughter to direct the truſtees to diſpoſe of the premiſes for 
her abſolute benefit, or without conſideration ; but that he in- 
tended only to give her a power to have the ſame ſold, and that 
the money ariſing therefrom ſhould be applied in the purchaſe of 
lands, in the ſame manner as the clear profits of the premiſes, in 
caſe ſhe had made no appointment, and that therefore the ap- 
pointment made by her to the appellant was void; and he there. 
fore diſmiſſed the appellant's bill, with coſts to be taxed as 
againſt the reſpondent Edward Wortley, and without coſts, as 
againſt the other reſpondents. 


From this decree the appellant thought proper to appeal; 
inſiſting, that the peculiar circumſtances attending the eſtate in 
queſtion, which, upon a variety of probable events or ſudden 
exigencies, might require the advance of conſiderable ſums of 
money for making new purchaſes, or might create a neceſſity of 
ſelling off parcels of land, to anſwer the ends of this partner- 
ſhip adventure, tended to make the management of it by truſ- 
tees not only troubleſome and hazardous, but incompatible with 
the nature of a partnerſhip. That theſe circumſtances ſeemed 
to have induced the teſtator to deviſe his collieries differently 
from any other part of his fortune; and he had therefore given 
to his daughter the Counteſs of Bute the abſolute diſpoſal of it. 
The manner of doing it was, by a direction to his truſtees to 
convey and diſpoſe of the ſame as his daughter ſhould direct and 
appoint, by writing under ſeal, in the preſence of three witneſſes; 
and the daughter being a married woman, ſhe could not, during 
the coverture, exerciſe her powers of ownerſhip ſo conveniently 


in any other manner, even over the freehold collieries, nor at all 
over 
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over the leaſehold, of which the greateſt part of this property 
conſiſted. That the power of diſpoſing, deviſed by the teſtator 
to his daughter, was not accompanied with any truſt; and though 
he had requeſted her to direct the money ariſing from the ſame 
to be applied in ſuch manner as the reſidue of his perſonal eſtate, 
yet that requeſt could not raiſe an implied truſt in her, by which 


her ownerſhip ſhould be controuled; becauſe the teſtator him- 


ſelf had declared, that he had given the power to his daughter, 
in order o prevent the expence and trouble which muſt attend the 
management of affairs of ſuch a nature, under the direction of the 
Court of Chancery. And this amounted to the ſame thing, as if 
the teſtator had ſaid in words, I mean that my requeſt ſhall 
not be conſtrued into a truſt tc controul the power.” For, 
taking it to be the caſe of a truſt, either expreſs or implied, it 
is plain in law, that the juriſdiction of the Court of Chancery 
would controul it; and the whole muſt be liable to account 
there, But it was ſubmitted,” that ſuch a conſtruction could not 
be made, without contradicting expreſs words which had con- 
ferred a right of diſpoſing ſo abſolute, that it was impoſſible to 
ſay where the power ended, and the truſt began. That the rule 
of conſtruing ſuch deviſes, which has obtained in ſimilar caſes, 
is, that where a teſtator bequeaths the ownerſhip of lands, or an 
abſolute power of appointment, uncontrouled by any expreſs truſt, 
though accompanied with a requeſt as to the diſpoſition of the 
property, or the exerciſe of the power, a Court of Equity will 
not preſume that the teſtator intended to raiſe an implied or 
conſtructive truſt, inconſiſtent with the expreſs eſtate and inter- 
eſt deviſed; and therefore, will not conſtrue ſuch bequeſt into 
legatory words of truſt. And according to this rule, ſtrengthen- 
ed in the preſent caſe by the cleareſt declaration that the teſtator 
did not intend his daughter ſhould be conſidered as a truſtee, the 
requeſt accompanying a deviſe of the abſolute power of diſpoſal, 


could not be obligatory, and amounted in law, as well as com- 


mon language, to no more than a bare recommendation ; leaving 
full ppwer in the Counteſs whether ſhe would comply with it 
or not, or in what other way ſhe would execute her power, and 
adapt the execution of it to the circumſtances of her family, and 


the dictates of her own prudence and honour, If the teſtator 


had only intended to give the Counteſs a power to ſell the pre- 
miſes, but that the money ariſing from. the ſame ſhould be ap- 
plied in like manner as the reſidue of his perſonal eſtate ; the 


obvious 
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obvious method of effectuating that intention would have been, 
as in all ſuch caſes, by directing truſtees to ſell with her appro. 
bation, and declaring an expreſs truſt of the money ariſing by 
ſuch ſale. It was however very obſeryable, that the teſtator haq 
not given to his daughter merely the power of ſelling. In one 
place he had directed the truſtees % convey and diſpoſe as ſy, 
ſhould direct; and in another he had declared, that he had given 
her the abſolute diſpoſal ; which power might be exercilcq by 
gift, as well as ſale, and was ſynonimous to ownerſhip, He 
was not only averſe to the ſale of this part of his property, 
which from its nature could not produce a price adequate to the 
income it yielded; but from his wiſhes expreſſed in the requeſt, 
if he had any anxiety, it was rather to have it ſo managed, as to 
form a conſtant fund, by the accumulation of profits, for increaſ. 
ing that fortune which it had contributed to raiſe, So that, 
whether the requeſt in this caſe was obligatory, as a truſt in law 
and equity, ſeemed to be the ſole queſtion. | 


On behalf of the reſpondent Mr. Stuart (for none of the 
other reſpondents conteſted the matter) it was ſaid to be appa- 
rently and manifeſtly the view and intention of the teſtator, and 
was the general plan of his will, to intail his whole'eſtate, real 
and perſonal, on the ſecond ſon of his daughter the Counteſs of 


| Bute, making her at moſt but tenant for life; and for perpetuat- 


ing the ſame as much as might be in his daughter's family, there 
appeared an anxiety throughout the will. He had made his 
daughter tenant for life only of the We/? Riding and North Rid- 
ing eſtates, but not without impeachment of waſte ; for as the 
Weſt Riding eſtate was well wooded and timbered, he had direct- 
ed the money to be raiſed by ſale of wood and timber (after de- 
ducting thereout two ſmall annuities for life of 300 J. each) to 
be laid out in new purchaſes. of lands, of which ſhe was to be 
again only tenant for life. A houſe which the teſtator had at 
Twickenham was directed to be ſold, and the money ariſing by 
ſale to be laid out in lands, to be ſettled in like manner. The 
whole reſidue of the perſonal eſtate was directed to be alſo laid 
out in the purchaſe of lands, of which ſhe was likewiſe to be 
only tenant for life. The ſum of 2000 J. given in the form of 
a legacy to his daughter, and to be paid to her own proper hands, 
was directed, as to 1500 J. of it, to be laid out in finiſhing 
T/ortley Hall, and 5007. the reſidue thereof in furniſhing that 
— houſe, 


} 
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houſe, and the furniture to belong to, and to be uſed and enjoy 
ed as heirlooms with the houſe, as far as the rules of law and 
equity would permit. And as to the collieries and the premiſes 
thereto belonging, and the eſtates in Northumberland and Dur- 
bam, the ſubject matter of the preſent ſuit, the teſtator had di- 
rected, that in default of the appointment in queſtion, the profits 
thereof ſhould be laid out in the purchaſe of lands, of which his 


daughter was to be only tenant for life; which was only giving 


her, in default of appointment, the profits of the profits of the 


collieries and premiſes, and of the coal trade. That the teſtator 
being apprehenſive, that the management of the collieries and coal 


trade, might after his death be too: difficult for the truſtees,..and 


that they might perhaps be unwilling' to execute the truſt with- 
out proper indemnity ; and foreſeeing that events might ariſe, 
which would make it more eligible and beneficial to his eſtate. 
to have them ſold, and converted into money; and that the 


choice of continuing to-carry on or ſell them, could be no where 


ſo properly lodged as in his daughter, to whom and to her chil» 
dren (not then capable of judging for themſelves) the whole 
benefit thereof was given by the will; he therefore, for theſe / | 
reaſons, gave his daughter ſuch a power of diſpoſal, as would 


ſufficiently indemnify the truſtees in acting under her direction, 
and yet not in terms that would compel her to make a fale; at 


the ſame time requeſting her to direct the money ariſing from 
the ſame (by which it appears he meant a diſpoſition for money). 


to be applied in the ſame manner as he had directed, in default 


of her appointment and execution of the power. Thus he left 


it at her election, either to carry on the works, or direct a ſale 
of them; a power which he did not lodge in his truſtees. Not 


meaning however at all events to oblige her to a ſale, which 


might have been attended with great inconvenience, as theſe 


were partnerſhip works of a very extenſive nature; and where if 
there was to be a ſale at all events, advantages might be taken of 


that circumſtance to the prejudice of the eſtate. But whether 
the works ſhould be carried on, or the collieries fold, his inten- 
tion was apparent, that the money and produce ariſing there- 
from, ſhould be applied to the uſes expreſſed in his will. That 
this requeſt of the teſtator to his daughter was equal to a com- 
mand. It was a ſufficient declaration of his will. And whe- 
ther a teſtator uſes terms expreſſive of his deſire, hope, requeſt, 
Tc. or words of command, direction, Sc. it is the ſame thing: 

Vor. V. | 6 2 In 
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1 In each caſe the teſtator intimates or expreſſes what his will i is, 
Ml tre” and that ought to be obſerved and to prevail. And in ſupport of 


this doctrine and conſtruction, there are many authorities and jy. 
dicial determinations. But there was no ground to imagine or ſup- 
poſe, that the teſtator, by giving his daughter a power of directing 
the truſtees to convey and diſpoſe of the collieries and premiſes 
in queſtion, intended to give her the abſolute dominion and pro. 
perty of them. It would be repugnant to and inconſiſtent with 
the general plan and tenor of the will, and the expreſs declara. 
tion of his reaſon and motive for intruſting her with ſuch a 
power. There was no expreſs declaration, or any intimation, 
that by having ſuch diſcretionary power, ſhe ſhould have ſuch 
dominion and property, as there naturally and moſt certainly 
would have been, if the teſtator had fo meant and intended; and 
eſpecially when he was ſo expreſs and anxious in the diſpoſition 
of the reſt of his eſtate. On the contrary, ſhe was not only re- 
quired, in caſe of diſpoſal under the power, to direct the money, 
which the teſtator conſidered as in the hands of his general truſ- 
tees, to the ſame purpoſe as he had directed the profits in caſe 
of no ſuch diſpoſal ; but in default of, and therefore as it muſt 


be underſtood, until the exerciſe of ſuch power, ſhe was only to 


have the profits of the collieries and trade for her life: And it 
would be abſurd, and inconſiſtent with the idea or ſuppoſition 
of abſolute dominion or property, to give only ſuch a limited in- 
tereſt in default of appointment, or exerciſe of the power. For, 
it would be to ſuppoſe, that the power was given for no other 
purpoſe than to enable the Counteſs of Bute, to give away this 
valuable part of the teſtator's property, which in default of her 
doing ſo was to be ſettled in ſtrict ſettlement ; and in which ſhe 
was in that caſe to take ſo limited and inconſiderable an intereſt. 
If the teſtator had intended that his daughter ſhould have the 
abſolute dominion and property, and the whole beneficial inter- 
eſt in the premiſes in queſtion, and that he veſted the ſame in 
truſtees on account of her being under coverture, it was natural 
to ſuppoſe he would have ſo declared the ſame, as is uſual in 
ſuch caſes ; and eſpecially, as in all other inſtances, he had de- 
clared the ſeveral intereſts which ſhe took under his will to be 
for her ſeparate uſe: But in the preſent inſtance, he was totally 
ſilent as to any intereſt ſhe was to take, except as to the profits 
of the profits of the ſaid collieries and premiſes, in default of, 
and therefore until appointment, Upon the whole therefore, 

2 and 
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and in every view it appeared, that the Counteſs was intended 
to have only a limited intereſt for life at moſt, in any part of the 
teſtator's eſtate; but that his great object was to ſecure the whole 
of it after her death, to the reſpondent her ſecond ſon : 0 
{or theſe reaſons hoped, that the decres would be affirmed, 


The Right Honourable Smith, Earl of 


4 


17th March, 1762. 


ricarde, was in her lifetime entitled to a portion, - which 


u executrix and reſiduary legatee of her mother Counteſs Hellen, 


who was executrix and reſiduary legatee of Colonel Thomas 
Burke, her ſecond huſband, entitled to ſeyeral mortgages upon 


bane; and by her will in 1744, ſhe diſtributed her perſonal eſtate 


anongſt her children, of whom Hellen, the wife of Richard 
Butler, Eſq; was one. 


In the year 1746, Mr. Butler, as the ſurviving executor of 
Lady Iveagh, was in poſſeſſion or in receipt of the rents and pro- 


mentioned incumbrances, and amongſt others, of the lands of 
Hrebane, for the purpoſe of ſatisfying ſuch incumbrances; 


vhich eſtates, ſubje& thereto, belonged to the reſpondent the 
Earl of Clanricarde. 


Tyrebane under Mr. Butler, which he held at the yearly rent of 


Clanricarde, and Peter Ki Nen ny, 2 | 


ADYI FVEAGH, the daughter of William Earl of Clan- 


was a charge upon her father's real eſtate in Ireland; and was alſo 


the ſame eſtates, and amongſt others, upon the lands of Tyre- 


its of ſeveral of the eſtates which were ſubje& to the above- 


The appellant was then tenant in poſſeſſion of the lands of 


gol. 


Accordingly, after 3 counſel on this 3 it was ox - Decree 


2ERED and ADJUDGED, that the ſame ſhould be N and — 2 30. 
the decree therein complained of, affirmed. „ $44 F148. 
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the appellant's farm at Tyrebene, and thought that Mr. Calluc 
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— of March 1740, and had been made to him by Lady Tveagh, 


The appellant was in the ſame year 1746 informed, that all the 
leaſes made by Lady Iveagh ſince the death of Colonel Thom; 
Butler her huſband, of any part of the ſaid eſtates, would be 
avoided, unleſs the reſpondent the Earl of Clanricarde, or his 
uncle the Honourable Thomas Burke, (who was his. lordſhip's 
agent and manager of his eſtates, and who acted as ſuch by yir. 
tue of a letter of attorney executed by his lordſhip in 17949) 
would confirm ſuch leaſes; and that Mr. Butler intended to 
make new leaſes of the eſtates, at ſuch rents as Mr. Burke ſhould 
value them : In conſequence whereof, the appellant applied to 
Mr. Burke to view and value the lands of Tyrehane, which he 
then held ; and accordingly Mr. Burke did view theſe lands, and 
valued the ſame at the yearly. rent of 110 J. and wrote a letter to 
Mr. Jobn Gallway, Mr. Butler's agent, dated the 11th of March 
1746, wherein he informed Mr. Gallway, that he had viewed 


might be ſatisfied with 110/. a year clear rent for the farm, as 
the appellant engaged to lay out a good deal of money in mak- 
ing ditches, drains, and ſtone walls on it. And in purſuance 
of this letter Mr. Gallway, who ated under a letter of attorney 
from Mr. Butler, executed a leaſe to the appellant of the lands 
of Tyrehane for 31 years, to commence from. March 1746, at the 
yearly. rent of 110 J. and the appellant about the ſame time en- 
tered into a bond to the reſpondent the Earl, which he delivered 
to Mr. Burke his agent, in the penalty of 400 /. conditioned for 
laying out the ſum of 200 J. in improvements upon the farm: 


And the appellant afterwards laid out 300 J. and upwards in ſuch 


im — 


"i I 747, the reſpondent the Earl exhibited. his bill in the 
Court of Chancery in Ireland, againſt Charles Earl of Arran, the 
ſurviving executor of Colonel Thomas Butler, the huſband of 
Lady, Ipeagb, the ſaid Richard Butler, and Hellen his wife, one 
of the daughters of Lady Tveagh, and ſeveral other parties inte- 


reſted in her perſonal eſtate under her will; alledging, that by the 


receipt of the rents and profits of the reſpondent's eſtates, the 
defendants demands out of the ſaid eſtates had been greatly over- 


paid; and therefore the bill Prayed, that an account might be 


taken 
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taken of the defendants ſeveral demands out of the eſtate, and of 72 
the rents and profits received by Mr. Butler, and thoſe whom he x el 


repreſented ; ; and that the reſpondent might be let into the po- — 


ſeſſion of the ſaid eſtates. 8 


The defendant Charles Earl of Arran and the faid Richard 
Butler anſwered the bill, and then died before the roth of De- 
cember 1760, but the cauſe was not revived, 


On the roth of December 1760, an order was made upon the 
petition of the reſpondent the Earl, ſuggeſting that the eſtates 
were under let, whereby the Court ordered, that the lands of 
Tyrebane, and other lands in the petition particularly mentioned, 
lying in the county of Gallway, ſhould be ſet by one of the 
Maſters of the Court, unleſs in ten days after the tenants of the 
ſeveral eſtates ſhould be ſerved with the order, $008 cauſe ſhould 
be ſhewn to the contrary. 


The appellant having been ſerved with this order, his clerk in 
court, on the 4th of February 1761, and before the order was 
made abſolute, cauſed notice to be ſerved on the Earl's clerk in 
court, who was plaintiff in the cauſe, that the appellant would 
ſhew cauſe againſt the order of the 10th of December 1760, the 

next convenient opportunity; and ſoon afterwards, the like notice 
was ſerved upon the clerk in court for the defendants in the 
cauſe, 


By another order, dated the 7th of February 1761, the former 
order was made abſolute, as to part of the lands compriſed 
therein; but this order did not comprehend the lands held by 
the appellant. 


On the 27th of the ſame month, ſome of the tenants ſhewed „ -1 
cauſe againſt the ſaid orders; the appellant who was not then 
prepared to ſhew cauſe not appearing, but intending to ſhew 
cauſe at a future day, purſuant to his notice; it was however | 
ordered by the Lord Chancellor, that the cauſe ſhewn by the 
ſeveral perſons ſhould be difallowed, and that accordingly the 
lands of Tyrebane, and other lands mentioned in the order, ſhould | 
be ſet by one of the Maſters, to the beſt and higheſt bidder for | 
the ſame, for one year, from the iſt of May then next. And it 

ver d.. L it TIRE | was 
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was further ordered, that the ſeveral perſons who ſhould become 
tenants of the lands, ſhould pay their reſpective rents to dhe. 
incumbrancers. | 
On the 11th of April following the appellant, being prepar- 
ed to ſhew cauſe, ſerved an additional notice upon the ſeveral 
clerks in court in the cauſe, of a motion to ſet aſide the ſaid or- 


der of the 27th of February, the ſame having been made whilſt 


the appellant's former notices were depending. And in pur. 
ſuance of theſe notices the appellant, on the 18th of April 
1761, moved the court by his counſel, that the order of the 27th 
of February might be diſcharged, as againſt him; and he alſo 
ſhewed cauſe why the order of the 1oth of December 1760, ſhould 
not be made abſolute againſt him, upon affidavits ſtating the 
abovementioned facts, and upon the letter of attorney from the 
Earl of Clanricarde to Mr. Burke, dated the 12th of December 
17403; when upon debate, the Lord Chancellor was pleaſed to or- 
der, that the cauſe ſhewn by the appellant againſt the order of the 
roth of December 1760, ſhould be diſallowed, and that the ſaid 
order ſhould be made abſolute. againſt him. 


On the gth of October, 1761, the Maſter reported Peter Kil- 
kenny the beſt bidder for the appellant's lands, at 7 s. an acre (the 


Fa appellant's rent being after the rate of 5s. an acre); and on the 


C. Yorke. 


J. Madocks. 


14th of the ſame month, the Lord Chancellor was pleaſed to order, 
upon the petition of the Earl of Clanricarde, that an injunction 
ſhould ifſue to put the ſaid. Peter K:/keriny into poſſeſſion of the 
appellant's lands, which was executed, and K/&enny put into pol- 
ſeſſion thereof accordingly. 


From theſe ſeveral orders of the 1oth of December 1760, and 
the 27th of February, 18th of April, and 14th of October 1761, 
the preſent appeal was brought; and on behalf of the appel- 
lant it was infiſted, that what Mr. Burke did as the reſpon- 
dent's agent, ought to be binding upon the reſpondent. That 
Mr. Burke was the perſon who ſet the value on the lands, and 
declared his approbation of a leaſe to be made, at 1101. per ann. 
That Mr. Butler's agent did no more than make the leaſe pur- 
ſuant to ſuch valuation ; and which leaſe was again recognized 
by Mr. Burke, by his accepting the appellant's bond for the pro- 
poſed improvements: The reſpondent was therefore bound by the 
leaſe, . and ovght not upon his petition to have objected to the 

rent 
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rent thereby reſerved. That the appellant, relying upon the va- 
lidity of his leaſe, had laid out 3oo/. in improving the eſtate, 
which he did upon the faith of the reſpondent's conſent 
to the leaſe; and the riſe of 2s. an acre in the value of the 
eſtate being owing to the appellant's improvements, it was 
unjuſt for the reſpondent to avail himſelf, and ſtrip the appel- 
lant of the benefit of thoſe improvements. It was therefore 
hoped, that the ſaid ſeveral orders, ſo far as they affected the 
appellant and the lands of Tyrehane, would be reverſed ; and 
that the poſſeſſion thereof would be reſtored to him, with his 
colts. | 


On the other ſide, it was faid to appear by the proceedings 
in the cauſe, that the reſpondent the Earl and his anceſtors had 
been already greatly injured, by being ſo long kept out of the 
poſſeſſion of their eſtates, under pretence of incumbrances 
unfairly obtained at firſt, and which had been long ſince ſatisfied 
by the rents and profits of thoſe eſtates; and as many of the 
defendants in the cauſe lived out of the juriſdiction of the court, 
it had been impoſſible for him to bring his cauſe to hearin 
in any reaſonable time. That the order of the 27th of F ae 
1761, whereby the order of the 10th of December 1760 was made 
abſolute, was regularly obtained, in default of the appellant's 
ſhewing cauſe againſt that order in a reaſonable time; it appear- 
ing by his own affidavit, that he had notice of it on the 16th 
of the ſame December, and he never gave notice that he intend- 
ed to ſhew cauſe againſt it, till the 21ſt of Fanuary 1761, 
and did not then move on that notice, but gave another on the 
16th of February following, which he did not move upon till af- 
ter the order of the 27th of that month was obtained. That the 
letter of attorney under which the appellant pretended the re- 
ſpondent's uncle Mr. Burke was impowered to make leaſes of his 
eſtate, could extend only to ſuch part of the eſtate as was in 
his poſſeſſion, and not to ſuch parts as were in poſſeſſion of the 
incumbrancers ; neither did the appellant take his leaſe from ſuch 
attorney, but from Mr. Galway the attorney for the repreſenta- 
tives of Lady Tveagh, without the privity or concurrence of Mr. 
Burke: And though in March 1746, he wrote a letter to Mr. 
Galway, whereby he valued the lands at only 110/. a year, yet 
ſuch value was not mentioned as a rent to let the ſame at, for 
a leaſe of 31, or any number of years whatever, nor was Mr, 
Burke made a party to ſuch leaſe, nor was the ſame or any 
| 2 draft 


. Sewell. 
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draft thereof laid before him, nor was he made acquainted there. 


Ta. — with, or conſulted about the terms on which the ſaid leaſe was 


Ox ps 
reverſed. 
Jour. vol. 30. 


P · 193. 
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Cau field, eldeſt daughter of the ſaid Lord Viſcount Charlemont, 


granted; but the matter was carried on and tranſacted in a 
private and colluſive manner, without his conſent or privity; 


and the rent of land in that part of Ireland was at that time ſo 


conſiderably raiſed, that the rent of 1101. a year was not one 


fifth of the real annual value of the lands demiſed. Laſtly, that 


the appellant being a Papiſt, was incapable of taking from the 
reſpondent, or any attorney or agent employed by him, a leaſe 
of any of his Lordſhip's eſtates in Teland: And for theſe reaſons 
it was hoped, that the orders complained of would be affirmed, 
with coſts, 


But after hearing counſel on this appeal, it was oRDEREDd and 


ADJUDGED, that the ſeveral orders therein complained of, ſo 


far as the ſame related to the lands of Tyrebane, in the occupa- 


tion of the appellant, ſhould be reverſed: And it was further 
ORDERED, that the Court of Chancery in Ireland ſhould give 


ptoper directions for reſtoring the appellant to the' poſſeſſion of 
the premiſes. | 


Charles Dawgs, E ü = == Appellant, 
Michael Howard, and Alice his Wife, Reſpondents 
22d of April, 1762. | 
Y 4 dated the «th of April, 1699, previous to the 


marriage of the appellant's father, John Davys, Eſq; with 
the appellant's mother, the honourable Ann Caulfield, made 


between Hercules Davys Eſq; and the honourable Lettice Davys, 


his wife, the appellant's grandfather and grandmother of the 
firſt part; Villiam Lord Viſcount ae Henry Darys, and 


Stephen Ludlow, Eſqrs; of the ſecond part ; Richard Lord Bi- 
ſhop of Meath, William Ponſonby, and St. Ledger Gilbert, Eſqrs; 
of the third part; and the ſaid John Darys, eldeſt ſon and 


heir apparent of the ſaid Hercules Davys, and the ſaid 48 


of 


ö 
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of the fourth part; reciting a marriage then intended, and ſoon 5 
after had between the ſaid John Davys and Ann Caulfield, and 
that Sir Edmund Stafford, by indenture dated the 1oth of De- | | 
cember 1646, demiſed unto John Davys father of the ſaid Her- i 


| 

8 
cules Davys, certain lands therein particularly mentioned, ſituate i" 

| 

| 


in the county of Antrim, for gg years from Michaelmas then laſt ; l 
and that Sir Henry O'Neil, by deed, dated the 14th of September mn 
in the 19th year of the reign of King Charles I. demiſed to the ſaid 
Jobn Davys, Father of the ſaid Hercules, other lands therein 
mentioned, in the ſaid county of Antrim, for 99 years, from 
the feaſt of All Saints, then next enſuing; and that Randall late 
Marquis of Antrim, Ann Lady Marchioneſs of Antrim, and Dame 
Martha O' Neil, by indenture, dated the 11th of December 1673. 
demiſed other lands therein mentioned, in the cbunty of Antrim, 
to the ſaid Hercules Davys, for 99 years from the 15th of June 
1669 ; and that Artbur Earl of Donegall, by indenture dated (8 
the 21ſt of Fune, 1692, granted unto the ſaid Hercules Davys, [11 
the appropriate tythes belonging to the late diſlolved abbey if 
of Deſſart, alias Kells, for the term of 61 years, from the iſt 
of May then laſt ; the ſaid Hercules Davys, in conſideration of 
the ſaid intended marriage, and of 2500. to him paid or ſe- 
cured by Lord Charlemont, being the ſaid Ann's portion, and 
for other conſiderations, granted and conveyed all the ſaid leaſe- | | 
hold lands, and ſeveral other lands of inheritance, which he 1 
was ſeiſed of in his demeſne as a fee, viz. The lands and town 13 * j 
| 


of Liſafullan, Corbally, Corragh Donnagby, with the corn mills 
and tuck mills thereon, and Drean, ſituate in the ſaid county of 
Antrim, unto the ſaid Lord Charlemont, Henry Davys, and —_ 
Stephen Ludlow, to hold the ſaid lands of inheritance to them WW | 
and their heirs; to the uſe of the ſaid Hercules Davys, and his | if 
heirs, until the marriage ſhould take effect, and afterwards to > 
the uſe of the ſaid John Davys for his life; remainder to truſ- - 
tees, to preſerve contingent remainders; and after the death 1! | 
of the ſaid John Davys, to the uſe of the ſaid Ann, in part of 8 \'$ 
her jointure; which, together with what further proviſion was | | . 
then made for her uſe, was to be in lieu of dower, with re- _— 
mainder to the firſt and every other ſon of the ſaid John and Ann | 
lawfully begotten, ſucceſſively in tail male, with ſeveral remain- | 1 
ders over. And to hold the ſaid leaſehold lands to Lord Char- | —_ 
lemont, Dawvys, and Ludlow, their executors, &c. during the bf ih 
reſidue of the reſpective terms then to come, upon truſt, to per- 6-23 \'Þ 
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mit the profits to be received by the ſaid John, during his life, 
and after his death, by the ſaid Ann, during ſo many years of 
the ſaid terms as ſhe ſhould live after the death of the ſaid 

Fohn, as to ſo much of the ſaid rents as would, together with 
the profits of the ſaid lands of inheritance, make up her join- 
ture 400 l. yearly, acquitted from the jointure of the ſaid Lettice, 
and all other incumbrances; and the ſurplus profits, during the 
faid Ann's life (if any) to go to the perſons to whom the ſaid 
lands of inheritance were limited; and after the death of the 
ſaid John and Ann, to permit the eldeſt ſon of the marriage 
to receive the profits of the ſaid lands; and after his de. 
ceaſe, to permit the ſeveral other perſons, to whom the ſaid 
lands of inheritance were limited, to receive the rents of the 
ſaid leaſehold lands during the reſidue of the ſaid terms. And 
after further reciting a mortgage from Lord Santry to Thomas 
Whitchet and Stephen. Ludlow, for 8000 J. in truſt, for the 
ſaid Hercules Davys, as to 2666/7. 13s. 4d. part thereof; 


as alſo a bond from the Lord Viſcount Maſſareen, by the name 


of Clotworthy Skeffington, Eſq; with his father, late Lord Viſcount 
Maſſareen, to the ſaid Hercules Davys, in the penalty of 3000/, 
conditioned for payment of 1680/. ; and alſo a mortgage from 
Henry Earl of Drogheda to the ſaid Hercules Davys, for 4oool, 


the portion of the ſaid Lettice; and likewiſe the right of the 
faid Hercules Davys to a ſum of 2000 J. ſecured by a mortgage 


from Edward Harriſon to Henry Davys, Eſq; brother of the ſaid 
Hercules, 10001. whereof was declared by the ſaid Henry to be 
the proper money of the ſaid Hercules, and to be in truſt for 
him; the ſaid Hercules did by the ſaid indenture, aſſign to the ſaid 
Biſhop of Meath, William Ponſonby, and St. Ledger Gilbert, their 
executors, &c. the ſaid. mortgages and ſecurities, * and thereby 
impowered them to recover and receive the ſame, upon truſt, to 
pay or permit the ſaid Hercules, his executors or adminiſtrators, 
to receive to his or their own uſe, 846/7. 13s. 4d. with the 
intereſt thereof, part of the mortgage on Lord Santry's eſtate, ot 
of the ſaid Hercules's ſhare thereof, being 2666/7. 135. 4d; and 
alſo to receive to his own uſe, during his life, the yearly intereſt 
of the 1000/7. due from Edward Harriſon ; and as to the reſidue 
of the faid mortgage on Lord Sanzry's eſtate, and as to the 
reſt of the aforeſaid debts and mortgages, due by the Earl of 


Drogbeda and Lord Maſſareen, amounting in all to 7500/. upon 


truſt, that the truſtees ſhould, during the life of Hercules, out 
I of 
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of the rents apd intereſt of the ſaid mortgages and debts pay to 
Joln Davys, his ſon, ſo much as, with the clear rents of the 
freehold and leaſehold lands limited as aforeſaid, for the pre- 
ſent maintainance of the ſaid Jobn and Ann, ſhould in all make 
up 5004. a year, above all deductions ; and after the death of 
the ſaid John, in caſe the ſaid Ann ſurvived him, ſhould there- 
out yearly, during the life of the ſaid Hercules, pay to the ſaid 
Ann ſo much as, with the clear rents of the ſaid lands limited for 
her jointure, ſhould in all make up 400 J. ayear, above deductions, 
and the ſaid Hercules to receive the reſidue of the intereſt of 
the ſaid 7500/7. during his life; and after his death, and ſub- 
ject to the direction for compleating the jointure of the ſaid 
Ann Davys, and alſo of the ſaid Lettice Davys, the ſaid truſtees 
were directed to pay the reſidue of the rents, profits and intereſt 
of the ſaid 7500/7. to ſuch perſon or perſons as the ſaid lands of 
inheritance ſhould come to, by virtue of the ſaid limitations: 
And it was declared, that the ſaid 7500 J. was ſo veſted in the 
truſtees, upon this. further truſt, that they ſhould at any time, 


by the direction of the ſaid Hercules during his life, and after 


his death, by the direction of the ſaid Jobn, lay out the aid 
7500/, in the purchaſe of lands of inheritance, to enure to the 


ſame uſes as the intereſt of the money ſo laid out was thereby 
limited. 


In this ſertlenient there was a power reſerved to John Davys, 
to charge the frechold eſtate conveyed to the truſtees, and the 
lands which ſhould be purchaſed with the 7500 J. or any part 
thereof, with any ſum or ſums of money, not exceeding 2500 J. 
for a proviſion for the younger children of the martiage. And 
after ſeveral particular covenants, not material to the preſent 
queſtion, the ſettlement concluded with the following proviſo : 
Provided always, that if the ſaid ſum of 7500. ſhall remain 
* undiſpoſed of in a purchaſe of lands and hereditaments, at 


the death of the ſaid Hercules, and John Davys his ſon, that 


* then the (aid 7500/. or ſuch part thereof as ſhall remain ſo 
* undiſpoſed of, ſhall be paid unto ſuch perſon, or perſons, 
* for ſuch uſes, unto whom the ſaid lands of inheritance here- 


in abovementioned, are by the ſaid ſettlement limited, ſo far 


* forth as the ſame can be by the rules of law or equity, ſub- 
* jet nevertheleſs to the jointures, payments and portions 
herein above limited, as aforcſaid.” 

| Hercules 
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firſt part; the ſaid William Ponſonby and St. Ledger Gilbert, of 
the ſecond part; and the ſaid Jon Davys of the third part: 


intereſt to the 4000 J. ſo ſecured by the ſaid mortgage from Lord 


+ Richard Buckley to Hercules Davys the elder, in Auguft 1705 
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Hercules Davys received 3 500 J. part of the 7500 J. but ne- 
glected to pay it to the truſtees, or to inveſt it in the purchaſe 
of lands, according to the intention of the ſettlement ;' and after 
his death Joh Davys, the appellant's father, filed a bill in the 
Court of Chancery in Jreland, againſt Hercules Davys the 
younger, ſecond ſon and executor of Hercules the father, in or- 
der to have the truſt money replaced, and laid out in land, ac- 
cording to the intention of the ſettlement of the 5th of April, 


1699. 


This diſpute was adjuſted in an amicable manner, by inden- 
ture tripartite, dated the 16th of September 1721, made between 
Hercules Davys the younger, as executor of his father, of the 


Whereby, after reciting the ſettlement of 1699, and the ſuit com- 
menced by John againſt Hercules; and that Hercules, in his 
anſwer to the bill, had confeſſed that his teſtator had received 
all the money due upon the ſecurities fo veſted in the ſaid truſtees, 
ſave the mortgage from the Earl of Drogheda for 4000 J; Hercules, 
the executor, did aſſign and make over to the ſaid William Ponſonby 
and St. Ledger Gilbert, the ſurviving truſtees, all his right and 


Drogheda; and alſo 3000 J. ſecured by a mortgage made by vir 


to the end, that the ſaid principal ſums of 3000 J. and 40000. 
and the intereſt then due thereon, and the ſum of 4117. 75. 40. 
then paid by Hercules the executor, might be applied to the {- 
veral truſts in the ſettlement of 1699 ; and John Davys thereby 
covenanted to indemnify and ſave harmleſs the ſaid Hercules 
Davys, and his ſaid teſtator's eſtate, from all claims or demands 
for, or on account of, the ſaid 7500 J. and every part thereof. 


The mortgages thus aſſigned being of an old date, and carry- 
ing an high intereſt, John Days did not preſs the calling in of 
the money, or the taking of any ſtep towards laying out the 
ſame in the purchaſe of lands, according to the direction and in- 
tention of the ſettlement made on his marriage. But in 1729, 
the Earl of Drogheda obtained a decree in the Court.of Chancery 
in Irc/azd, againſt Davys and the truſtees, for the redemption of 


the 4000 J. mortgage, and that upon payment of that _ 
©”, x 
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St. Ledger Gilbert, the ſurviving truſtee, ſubje& to the uſes o 


the ſaid ſettlement, Gilbert ſhould aſſign the mortgaged premiſes 763. 
to the Earl of Drogheda, or ſuch perſon as he ſhould direct. 
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Mr. Gilbert accordingly aſſigned Lord Drogbeda's mortgage, ; : 
purſuant to the decree, and permitted John Davys to receive the 
mortgage money, which he was to lay out in other ſecurities ; 
and accordingly, about the 18th of June, 1730, John Davys lent 
2000 J. part of the 4000 J. upon a mortgage of the eſtate of 
Thomas Forteſcue, Eſq; taken in the name of Mr. Gilbert; and 
about the gth of Juſy following, he lent the remaining 2000 J. to | = 
Nuatbaniel Clements, Elq; upon the ſecurities of two mortgages, F 
aſſigned by him to Mr. Gilbert, and of a bond for that * 
executed by Clements as a collateral ſecurity. | = N 
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Jobn Davys afterwards finding a favourable opportunity of | 1 
laying out 2000 J. on a good ſecurity, at 6 per cent. called in the b 
money due on Mr. Clements s mortgage; and Mr. Clements, with 
the approbation of the heir at law of Mr. Gilbert, the ſurviving 
truſtee, paid the money to Davys, who laid it out immediately 
upon a mortgage made by James Sbiell, Eſq; at 6 J. per cent. 
And thoſe ſeveral ſums of 3000 J. 2000 J. and 2000 J. part of the 
750 J. truſt money, continued on the ſeveral mortgages of the 
eſtates of Sir Richard Buckley, Thomas Forteſcue, and James 
Shiell, until Jobn Davys's death, there being no ſtep taken to 

lay out the ſame in the purchaſe of lands, according to the bi 

direction of the ſettlement. 55 1 


Jobn Davys in 1707 ſucceeded to a ſmall eſtate in the town 
of Carrickfergus, of the yearly value of 158 /. by virtue of the 
will of his uncle Henry Davys. And about the year 1722 he 
became poſſeſſed of ſome lands in the counties of Dublin and 
Rildare under the ſame will, by virtue of a remainder limited 
to him in fee, expectant upon an eſtate for life limited to ano- 
ther John Davys, brother of the ſaid teſtator Henry. Thoſe . 

eſtates were charged with two legacies of 500 J. and 500 J. pay- [| { 
able to two brothers of the ſaid John Davys; and the teſtator 
had given other legacies to a large amount, particularly 5000 J. 


to his daughter Judith. 
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* vg Though the ſaid Jobn Davys was ſeveral years in the actual 


pooſſeſſion of theſe eſtates, he never attempted to appropriate to 
himſelf the truſt money, either by laying it out in a purchaſe of 
thoſe eſtates for the purpoſes of the truſt, or in any other pur- 
.chaſe, although the ſecurities for that money were often chang. 
ed during his life; and the truſtees, relying entirely on the pry. 
dence of his conduct, and the ſufficiency of his fortune, managed 
the truſt money as he directed, or left the management of it to 
his diſcretion, 


The appellant, by the death of an elder brother in 1741, be- 
| came the eldeſt ſon of the family, and his father, John Dany;, 
| made him a leaſe of the Carrickfergus eſtate for 99 years at 1. 
| per ann. rent, by way of a maintenance, and to enable him to 


keep up the family intereſt in that town, which they had often 
e in parliament. 


10 1743, John Davys died inteſtate, leaving Ann Davys his 
widow, the appellant his eldeſt ſon and heir, and James Davys 
his younger ſon, and four daughters; namely, Sarah his eldeſt 
daughter, married to Thomas Callaghan, Eſq; Fudith, marricd to 
John Tuckey, the reſpondent Alice, and Fane Davys ſpinſter. 


In'1743, 1745, and 1753, the terms of the leaſehold intereſts 
veſted in the truſtees by the ſettlement of April 1699, drew to- 
wards an end; the leaſe from Sir Henry O' Neil determined the 
iſt of November 1743; the leaſe from Sir Edmund Stafford was 
to determine at Michaelmas 1745; and the leaſe of tythes from 
the Earl of Donegal was to determine on the 1ſt of May 1753, 
and did actually determine in the lifetime of Ann Davys, the 

widow. The freehold eſtate in the county of Antrim, conveyed 
by that deed, was but 100 J. a year; and the profit of the leaſe 
from the Marquis and Marchioneſs of Antrim was but incon- 
ſiderable. The principal ſecurity for the jointure of Ann Davys, 

was the money veſted in the truſtees by that ſettlement, of which, 
30001. and 2000 J. charged upon the eſtates of Sir Richard 
Buckley and 7. bomas Forteſcue, ſtill ſtood in the name of the ſur- 
viving truſtee; 2000 J. other part thereof, which had ſtood in 
the name of the truſtees when charged on Mr. C/ements's eſtate, 
was called in by John Davys, and laid out upon mortgage cf 

Mr. $z1e//'s eſtate, at 6 /. per cent. as before ſtated, by Fehbn Daus 


- ; in 


* . 
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in his own name, who was liable to be called upon by the truſ- 


tees for that money, as alſo for the ſum of 500 /. received by him 
from the executor of his father, to complete the 7500 /. truſt 
money, it being evident that the eſtates which came to John 


Davys from his uncle, were not charged with, nor any way liable 
to the jointure of Ann Davys. 


The appellant, upon the death of his father, ſucceeded, as his 

heir at law, to the eſtates which his father held under Henry 
Davys's will, in the counties of Dublin and Kildare, and in the 
town of Belfaſt, He took alſo as ſpecial occupant, a villa, which 


his father had purchaſed for 300 guineas, at Hampſtead near 
Dublin, for three lives, renewable for ever, at the rent of 40 J. 


per ann. on which his father had made ſome improvements, in 
order to make it a commodious habitation for his family. He 
likewiſe ſucceeded, under his father's marriage ſettlement, to the 
freehold lands thereby limited to the iſſue of the marriage, which 
were about 100 J. a year, and to the remainder of the terms for 
years of the leaſehold eſtates compriſed in that ſettlement. He 
alſo became entitled to the money veſted in the truſtees by that 
ſettlement, ſubje& to the jointures and payments therein men- 


tioned, of which the jointure to Ann Davys was then the ſole 
ſubſiſting charge. | 


The appellant, with the approbation of his mother, took out 
adminiſtration to his father, and uſed his beſt endeavours to get 
in the perſonal eſtate, which was conſiderable, although ſeveral 
debts were deſperate. He lived in great harmony with his mo- 
ther during her life, and as it was agreeable to her, he kept houſe 
for her, and an equipage ſuitable to her rank in life, at the man- 
lion houſe at Hampſtead, where ſhe from time to time reſided 
with her unmarried daughters; and when ſhe choſe at any time 
to reſide in Dublin, he provided a houſe. for her there, and ſup- 
plied her with money from time to time, as ſhe called for it, 
without obſerving minutely whether the money ſhe called for, 
together with what ſhe agreed to allow towards houſekeeping 
and equipage, exceeded or fell ſhort of her jointure. When his 
affairs at any time called him to England, he left orders with his 
agents to ſupply her in the ſame manner; and if, through the 
negligence of his agents during his abſence, ſhe raiſed money 


for 
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for her uſe in any other manner, he regularly paid it, with in- 
tereſt, when he returned to Treland. 


In 1749, a ſuitable match being propoſed for the appellant's 
brother, James Davys, the ſaid Ann his mother, in order to 


make a better proviſion for him, conveyed to him, by deed of 
the 3d of May, 1749, her part of the diſtributive ſhare of her 


huſband's perſonal eſtate, with power to him to give the appel. 
lant a releaſe for her ſhare, on the appellant's paying or ſecuring 
2000 J. for the uſes of the ſettlement intended on his marriage; 
and the appellant being one of the parties to the marriage ſettle- 
ment, which was dated the 6th of July 1749, engaged for the 
payment of that ſum to the uſes of the ſettlement, and which 
engagement he punctually fulfilled, | 


In 1755 the appellant's mother died inteſtate, while he hap. 


pened to be in-Erng/and; and the reſpondent Alice took admi- 
niſtration of her goods and credits, and in alittle time afterwards 
intermarried with the reſpondent Michge! Howard, without the 
knowledge or privity of the appellant, or his brother, 


In January 1757, the reſpondents filed their bill in the Court 
of Chancery in Ireland, againſt the appellant and the ſaid James 
Davys his brother, and John Tukey and Judith his wife, Fane 
Davys and Thomas Callaghan, and Cornelius and Mary Callaghan, 
the children of Thomas Callaghan, by Sarah his wife, then de- 
ceaſed, and againſt Bryan MacManus, Hugh Kirk, and Thomas 
Croker ; praying an account of the perſonal eſtate of the ſaid Fobn 
Davys, and to have the ſame diſtributed according to the ſtatute; 
and that ſuch children as claimed any benefit of that diſtribution, 
ſhould bring into the maſs of the eſtate, all ſuch ſums as they 
had reſpectively received from the ſaid John Davys in his life- 
time, for their advancement in the world, the ſaid Alice offering 
to bring in 800 /. which ſhe had received for her particular ad- 
vancement : She likewiſe, as adminiſtratrix of her mother, pray- 
ed an account of the arrears of her mother's jointure, and of the 
diſtributive ſhare which her mother was entitled to of her fathers 
perſonal eſtate. 


The appellant put in his anſwer to this bill, and SIT ſe- 


veral ſchedules thereto, containing accounts of what he had re- 
6 ceived, 
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ceived, and what ſtill remained of his father's perſonal eſtate 
outſtanding upon ſecurities, and of his own. payments and diſ- 
burſements in reſpect thereof: And by his anſwer he ſet forth 
the ſettlement of April 1699, and inſiſted on his right to the 
ſeveral ſums thereby, or in conſequence thereof, veſted in the 
truſtees of that ſettlement; and he relied on the agreements 
made with his mother as to the jointure, and on the grants and 
agreements in the indentures of the 3d of May, and the 6th of 
July, 1749, before mentioned, as to his mother's diſtributive ſhare 
of his father's perſonal eſtate, And the better to bring thoſe 
matters in iſſue, he filed a croſs bill againſt the plaintiffs in the 
original cauſe, ſetting forth thoſe ſeveral matters, and praying a 
diſcovery of ſuch part of the perſonal eſtate, and of all deeds 


and papers relating thereto, as were in the hands or power of the 
reſpondents. 


The reſpondents put in their anſwer to the appellant's croſs 
bill, and afterwards amended their original bill, and ſtated the 
ſettlement of the 5th of April, 1699; but inſiſted, that the ſe- 
veral eſtates which had been deviſed to John Davys the father, 
by his uncle Henry Davys, and were ſuffered to deſcend to the 
appellant in fee, were to be deemed a ſatisfaction for the 7500 J. 
mentioned in the ſettlement : They likewiſe ſtated; that at the 
time of the death of Henry Davys, thoſe eſtates were charged 
with large ſums, the debts and legacies of the ſaid Henry Davys 
amounting to 11000/, which had been ſince diſcharged, and 
ſhould be taken to be a ſatisfaction for the appellant's intereſt 
in the truſt money: They alſo ſtated the purchaſe made by 
John Davys of the leaſe for lives renewable for ever, of his 
houſe and gardens at Hampſtead, which he had ſuftered to come 
to the appellant, although it was in his power to prevent his 
taking both the eſtate and the leaſe. 


The appellant put in his anſwer to the reſpondents amended 
bill, and thereby admitted that the eſtate deviſed to the ſaid 
Fehn Davys by his uncle's will, deſcended to him clear of all 
the incumbrances, but inſiſted that the teſtator's debts and le- 
gacies had been charged upon and paid out of his perſonal eſtate ; 
and that the ſaid John Davys had not by any act or writing 
ſignified his intention, that the appellaat ſhould not have the full 


benefit of the ſettlement, notwithſtanding the deſcent of the 
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—S— real eſtate according to the common courſe of law; and that 
— there was no reaſon to infer any ſuch intention by implication, 
as his perſonal eſtate, when got in, would afford a reaſonable and 
ample proviſion for the younger children, without breaking 
through the rules of law, or making any forced conſtruction j in 

Wat to charge or prejudice the heir. 


Every thing material i in the croſs cauſe being put i in iſſue by 
the reſpondents amended bill, the appellant did not proceed fur. 
ther therein : And the reſpondents having replied to the anſwers 
of the appellant, and all the defendants, except Kirk and Mac. 
Manus (the bill as to them being diſmiſſed) the appellant re- 
joined: And witneſſes were examined, and publication paſſed, 


The reſpondents, although they could not ſuggeſt, or point 
out any declaration or deed, to ſhew that the inteſtate intended 
that the deſcent of the eſtates he held under his uncle Henry's 
will on the appellant, was to be a ſatisfaction for the truſt 
money ſettled by the marriage ſettlement in 1699, yet they en- 
deavoured to prove ſome matters from whence they would infer 
ſuch an intention. Accordingly, they produced evidence to ſhew, 
that the Carrickfergus eſtate was, in 1743, worth 203 J. per ann. 

and the eſtates in the counties of Dublin and Kildare, 4.501. per ann. 
They alſo produced evidence to ſhew, that the debts and legacies 
of Henry Davys amounted to 10, 170 J. and would infer, that the 
paying thoſe debts and legacies were equivalent to laying out 
money in the purchaſe of eſtates ; that it might be conſidered as 
an application of the truſt money; and the ſuffering thoſe lands 
thus diſcharged, to deſcend on the appellant, was the ſame thing 
as ſettling them according to the directions of that ſettlement. 
And that the deſcent of the Carrickfergus, Dublin and Kildare 
eſtates, were a ſatisfaction of the ſaid 7500 J. as a debt from the 
ſaid John Davys to the appellant. They alſo produced evidence 
to ſhew, that the appellant's father had laid out 300 gutneas in the 
purchaſe of the leaſe for lives renewable for ever, of a houſe and 
gardens at Hampſtead near Dublin, on which he had laid out a 
great deal of money in improvements, by which the value of it 
was increaſed. 


By the evidence produced for the appellant it appeared, that 
the Carrickfergus eſtate was worth but 140 J. per ann. and the 
Dublin 
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Dublin and Kildare eſtates but 269 J. 13s. That the Perla 
eſtate of Henry, the teſtator, was conſiderably more than ſuffi- 
cient to pay his debts and legacies; and that he had directed 
them all to be paid out of his perſonal eſtate, except two lega- 
cies of 500 J. and 500 J. which he had given to his nephews, 
Hercules and Henry, the brothers of the appellant's father, and 
which he directed ſhould be paid out of the Dublin and Kildare 
eſtates, within ſix months after the appellants father got into 
poſſeſſion of thoſe eſtates. That the leaſe at Hampſlead had been 
purchaſed for 270 J. and the improvements were rather orna- 
mental than beneficial, though on account of them a man of taſte 
might be willing to pay an advanced rent for it, That the exe- 
cutors of Hercules Davys, the appellant's grandfather, had, in 
1720, aſſigned to Ponſonby and Gilbert, the ſurviving truſtees of 
the ſettlement of 1699, the mortgage for 4000 /. on Lord Drog- 
heda's eſtate, mentioned in that ſettlement, and a mortgage for 
30007. on Sir Richard Buckley's eſtate ; which, with the money 
then paid to the appellant's father, compleated the whole ſum 
of 75001. which was ſubje& to the truſts of that ſettlement. 
That the ſaid 3000 J. mortgage continued in the truſtees, until 
the death of the appellant's father; and that the truſtees were 
by a decree in Chancery, in the year 1729, obliged to convey 
that mortgage to Lord Drogheda's truſtees, upon his paying 
4000 J. and the intereſt then due. That the 4000 f. ſo received, 
was laid out on other ſecurities, namely, 2000 J. on a mortgage of 
an eſtate of Thomas Forteſcue, Eſq; and 2000 J. on ſecurities given 
by Nathaniel Clements, Eſq; both taken in the name of St. Ledger 
Gilbert, the then ſurviving truſtee; and that Mr. Forteſcue's 
mortgage was ſtill ſubſiſting at the death of the appellant's father. 
That Clements's mortgage continued till the year 1740, and was 
then called in, becauſe there was an opportunity of laying the 
money out at a higher intereſt ; and that Gilbert, the laſt ſurviving 
truſtee, being then dead, his heir at law was obliged to join in re- 
aligning Mr. Clements's ſecurities, although, from the opinion 
| Entertained of John Davys's care and "402 Seek it was not thought 
neceſſary to make uſe of the truftec's name, when that money 
was laid out on another ſecurity, namely the mortgage on Janes 
Shlell's eſtate. It alſo appeared, that the freehold and leaſehold 
lands, compriſed in the ſettlement of 1699, were at beſt but a 
ſcanty fund for the jointure of Ann Davys, which rendered it 
extremely proper that the 7500/. truſt money ſhould be, as it 


really 
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really was, an auxiliary fund for her ſecurity. It appeared, that | 


the pecuniary fund was in the lifetime of John Davys leſſened, 
by the determination of the leaſe from Sir Henry O'Neill, on the 
iſt of November 1743. That ſoon after his death it was more 
reduced, by the determination of the leaſe from Sir Edmund 
Staford in 1745, and ſtill more by the determination of the leaſe 
of tythes from Lord Donnegall, on which his agents entered in 
1751; and by thoſe ſeveral reductions the truſt money became a 
neceſſary part of the fund for ſecuring Mrs. Davys's jointure, 

It was never pretended that the lands of Carrickfergus, and in 
the counties of Kildare and Dublin, were charged with, or any 


way liable to the payment of that jointure. And it appeared, 
that by the deſcent of the freehold and inheritance of the Car. 


rickfergus eſtate on the appellant, the acceſſion to his income 
was but 5 J. per ann. It was alſo fully proved, that his father 
had granted him a leaſe of that eſtate for 99 years, at the rent of 
5 J. per ann. And that Judith, the heir at law of Henry Davy, 
had got poſſeſſion of that eſtate on an ejectment in the year 1744, 


and continued in poſſeſſion till the year 1750. And a paper of 
the hand writing of the ſaid John Davys, and indorſed on the 


back thereof, 4 computation of deficiencies in Captain Davys's 


* marriage ſettlement,” was alſo proved in the words and figures 


following, viz. © Hercules, ſenior, propoſed, and parties were of 
* opinion, that freehold lands and leaſes would yield during the 


life of John and Ann 5901. per ann. and 400 J. per ann. dur- 


< ing the life of Ann after John's death, if not, to be made up 
* out of the intereſt of 7500, which was paid to Hercules during 
„ his life. Now Hercules is long fince dead, and the 7500/. 
«© was to purchaſe lands ſor Fohn for life; remainder to his ſon 
in tail, the maintenance falls ſhort of 500 J. per ann. And 
* they pretend he has releaſed, and that proved by a perſon, 
«« Suppole John Davys dies, Ann is to be paid 400 J. per ann. 
„ out of ſaid maintenance lands, which falls ſhort thereof by 
« determination of leaſes or otherwiſe, where muſt that be made 
*< up? Why out of the lands purchaſed with 750 J. Is not 
«© that a wrong to John's heir? the intent being, that mainte- 
* nance lands, and the intereſt of 7500/. ſhould make good 
«© 47m's jointure, which, if Hercules ſhould ſurvive, would be 
no wrong to ſaid heir; but he dying the intereſt ceaſed, for 
< then principal was to purchaſe lands entirely for the benefit of 


* ſaid heir; for otherwiſe the 400 J. per aun, chargeable thereon 
2 66 for 
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« for Lettice her jointure, and 400 J. for Ann, would be more 
« than ſaid 7500 J. purchaſe would yield. Note, That if the 
« 75001. was laid out as by the deed directed, the ſame would 
« then have purchaſed about 500 J. per ann. whereas it will not 
« now purchaſe above 350/. per ann. And alſo it was the intent 
« of all the parties, that the ſaid John, after the death of his father, 
« and his heir in tail male, was to have by the ſaid maintenance 
« {ands, and the eſtate to be purchaſed by the 7500 J. tooo J. fer 
« ann. And as the caſe now is, John's heir is not likely to have 
« above 600 J. per ann. It is not the executors of Hercules, but 
« the executors of Henry, who adminiſtered to John my grand- 
« father, which was omitted in this caſe. And I deſire to know 
« what demand I can have of them on account of my father's 
« marriage articles, which I expect will be laid before Mr. Ber- 
« nard. Samuel and I adminiſtered to Henry; Ezekiel Davys, 
« Wilſon and Charles Howard adminiſtered to Samuel; the other 
« two Howards to Charles (Francis and. Griffin) brothers to ſaid 


Charles deceaſed. How Miſs Sharrard is concerned as to my 


demand (Samuel's ſiſter) I am to be informed.” 


The cauſe was heard on the 6th, gth, roth, 16th and 17th of 
February, 1761, before the Lord Chancellor of Ireland; and 
his Lordſhip having taken time to conſider, he on the gth of 
March following, was pleaſed to order, adjudge, and decree, that 
it ſhould be referred to one of the Maſters to take an account of 
the perſonal eſtate of John Davys, deceaſed, the appellant's fa- 
ther, into whoſe hands the ſame came, and how it had been ap- 
plied or diſpoſed of; and to report whether any, and what part 
thereof ſtood out at intereſt, on any and what ſecurities, - at the 
death of the ſaid John Davys ; and whether any, and what inter- 
eſt, and by whom, had been received on account of ſuch ſecurities; 
and whether any, and what part of the perſonal eſtate of the ſaid 
Jobn Davys had been laid out at intereſt ſince his death, and 
when and by whom; and whether any intereſt, and to what 
amount, had been received on account thereof, and by whom; 
and whether any, and what part of the perſonal eſtate of the ſaid 
John Davys, fince his death, had yielded any other, and what 
profit, and how much in the whole, and who had received ſuch 
profit; and alſo to take an account of what debts were due and 
owing by the ſaid John at the time of his death. And his Lord- 
ſhip declared, that the truſts in the deeds of 1699 and * as 
Vol. V. 7 E to 
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— to the appellant, were ſatisfied by the real eſtate that deſcended to 
ws the appellant from John Davys, his father; and that the appellant 

was not entitled to any allowance out of the perſonal eſtate of 
| the ſaid John, on account of the ſecurities in the ſaid deeds men. 
| tioned. And the Maſter was directed alſo to take an account of 
| the perſonal eſtate of Ann Davys, deceaſed, into whoſe hands 
| the ſame came, and how diſpoſed of; and to take an account 
| of what proviſion the ſaid John Davys made for his children in 
his lifetime, and what they received ſince his death. 


| T. Sewell. From this decree, ſo far as it related to the point of ſatisfac- 
G. Ferrot. tion, the appellant appealed ; inſiſting, that Fohn Davys his fa- 
ther, by the receipt of the money due on Mr.Clements's mortgage, 

became a debtor to the repreſentative of the ſurviving truſtee in 

| | the ſettlement of 1699, and ſuch repreſentative might and ought 
[i to recover the ſame out of his perſonal aſſets; and as the de- 
ſcent of lands upon the appellant, could be no ſatisfaction of a 
debt due to the appellant himſelf, there could be no pretence 

to ſay it could be a fatisfaftion for a debt due to the truſtee, 

That even the deviſe of lands has never been held to be a ſatis- 

faction for money, or a perſonal debt or demand, becauſe they 

are of different natures ; but in the preſent caſe, the lands deſcend- 

ed did not come to the appellant by the gift of his father, but by 

act of law; and it was a new and unheard of doctrine, that a 

| debt due to the heir ſhould be ſatisfied by the deſcent of 
ö lands; for it would be to put the heir in a worſe condition than 
any common deviſee of lands, who notwithſtanding the deviſe, 
would be entitled to be paid his debt, unleſs it was otherwiſe 
provided by the will. That in caſes of debts by ſpeclty, or even 
by mortgage, the heir at law or deviſee has a right to have 
the deſcended or deviicd eſtate exonerated out of the perſonal 
eſtate; . and the appellant in the preſent caſe, ſuppoſing him to 
be a creditor immediately on his father's eſtate for the truſt money 
or any part of it, as for a debt by ſpecialty, would have the 
ſame right againſt his father's aſſets ; but ſuch part of this truſt 
money as was received by the appellant's father, was by him 
placed out again on Shzel/'s mortgage, as a ſpecific part of the 
truſt fund, and ſo remained; and if it had not been ſo placed 
out by him, he would only have been a debtor by ſimple con- 
tract for the ſame, upon the ground of his having received it. 


J hat the words of the decree ſeemed to amount to a declaration, 
, that 
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mat the truſts of the deeds of 1699, and 1721, were ſatisfied as 
to the 2000. mortgage on Sir Richard Buckley's eſtate, and the 
2000 J. mortgage on Mr. Forteſcuèe s eſtate, as well as with re- 
ſpect to Mr. Clements's mortgage, and that thoſe ſecurities 


ſhould be conſidered as part of John Davys's perſonal eſtate ; but 


there could not ſurely be any ground to ſay, that thoſe ſecuri- 


ties ever were part of his perſonal eſtate, they being ſpecifically 


bound by the truſts of the deeds of 1699, and 1721, which 


Jobn Davys neither had it in his power, nor attempted, or ſhew- 
ed the leaſt intention to alter; and at his death, theſe mortgages, 
and the money received by him on Mr. Clements's mortgage, 
were all liable to make good his wife's jointure, and therefore 
muſt remain ſubject to the ſaid truſts; and yet it might as well 
be contended, that the truſt as to her was ſatisfied by her huſ- 
band's dying inteſtate, whereby ſhe became entitled to a third 
part of his perſonal eſtate; as that the truſts were ſatisfied guoad 
the appellant, by the deſcent af lands upon him. 


On the other ſide it was contended, that as to 4117. 17 s. 4d. 
part of the principal ſum of 7500/7. aſſigned to truſtees by the 


deed of 1699, there was no ground for the appellant's retain- 


ing it out of Jobn Davys's aſſets, becauſe it appeared by the 
deed of 1721, to have been received not by John Davys, but 
by the ſurviving truſtees. That if John Davys had covenanted 
to lay out 7500/7. in the purchaſe of lands, to. the uſe of him- 
ſelf for life, with remainder to his firſt and every other ſon in 
tail male ; and had purchaſed lands in fee to that value, and 
permitted them to deſcend to his eldeſt ſon; the lands ſo de- 
ſcended would have been deemed a performance of the cove- 
nant, and the appellant could not have compelled John's repre- 
ſentative to have laid out 7500. of his aſſets: So if a man 
covenants to leave his wife a certain ſum, and dies inteſtate, and 
the widow's diſtributive ſhare of the aſſets amounts to the 
{ſum covenanted, it is a performance of the covenant ; and ſhe 
cannot have both her diſtributive ſhare, and the ſum which 
her huſband covenanted to leave her. Theſe points are ſettled 
by judicial determinations. That the ſeveral ſecurities amount- 
ing to 7500 J. were by the ſettlement of 1699, veſted in truſ- 
tees, for the purpoſe of being laid out in land; and John Da- 
dye, by the deed of 1721, undertook the performance of that 
truſt, making himſelf anſwerable for the breach of it. From 

. the 


C. Yorke. 
A. Forreſter. 
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— the making of the ſettlement of 1699, this ſum muſt be con- 
ways fidered as land; and by the deed of 1721, John Davys was 
himſelf become covenantor, that it ſhould be ſuch. When 
therefore he left fee ſimple lands of 1000/7. annual value to de- 
ſcend on the appellant, this was a full fatisfaftion for the breach 


of truſt in not laying out the 7500/7. or rather a performance 
of the covenant, and cut off all further reſort againſt his aſſets. 


But is ſaid, that John Davys did not himſelf purchaſe the 
fee ſimple lands which he left to deſcend on the appellant ; 
and therefore this differs the caſe from former authorities. 
He however cleared thoſe lands of incumbrances, to the amount 
of 11670. probably applying (but if ſo or not was immaterial) 
the 7500/. or ſo much of it as came to his hands in that way, 
This in effect made him a purchaſor, and the appellant virtually 
received the 7500/7. for it made no difference whether the mo- 
ney was paid to him, or for his uſe and benefit. But in truth 
it did not ſignify whether the lands deſcended to the appel- 
lant were or were not purchaſed by his father, no court of law 
or equity ever enquiring whether the real eſtates in the hands of 
the heir, were originally purchaſed by the anceſtor debtor; for 
whether he has them by deſcent or purchaſe, they are aſſets for 
ſatisfying his obligations, and equally beneficial to his heir, who 
is compenſated for his demand by lands, which the anceſtor 
might have given away from him. 


It is however further objected, that it did not appear that John 
Davys intended the lands deſcended to the appellant, to be a ſa- 
tisfaction for the 7500/. or any part thereof. But the intent 
in theſe caſes is to be collected, from the ſubſtantial perforinance 
of the agreement or covenant : As, where a debtor leaves a le- 
gacy equal to the debt, the legacy, if nothing appears to the con- 
trary, is a preſumed ſatisfaction of the debt, and yet every le- 
gacy imports a gift or bounty: But John Davys had ſufficiently 
manifeſted his intent, by a deed of the 24th of March 1740, 
whereto the appellant was witneſs, that the appellant ſhould 
have no part of the 7500/, For he therein recited a mortgage 
debt of 60007. due to him from Mr. Tynte, and aſſigned that 
mortgage to truſtees, for applying 1000/7. part thereof in pay- 
ment of his daughter Sarah's portion, and the reſidue to bimſelf, 
his executors and admiaiſtrators. This mortgage W 

c 


ſition of it ſhewed, that ohn Davys did not intend the appellant 
to have any part, and muſt therefore mean him a compenſation 
by the deſcent of the fee ſimple lands. Beſides, the appellant 
poſſeſſed himſelf of all his father's deeds and papers, which 
would probably have removed every doubt concerning the intent. 

That the original ſecurities aſſigned by the ſettlement of 1699, 
were all extinguiſhed in the lifetime of John Davys ; and Sir Ri- 
chard Buckley's mortgage, which was aſſigned as a ſecondary one, 
by the deed of September 1721, was alſo extinguiſhed, and at 
an end. So that the appellant had no ſpecific lien on any par- 
ticular part of John Davys's perſonal eſtate, but a general de- 
mand upon the whole, for a breach of truſt in not inveſting 
7500. in the purchaſe of lands; and if, under the circumſtan- 
ces of this caſe, he had the leaſt right to retain any part of his 
father's perſonal aſſets for anſwering that demand, he ſhould 
have brought his bill for eſtabliſhing it ; whereby the reſpon- 


dents would have had a fair and proper opportunity of contro- 


verting the Juſtice of ſuch demand. 


After hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that ſo much of the decree therein complained of 
as declared, * that the truſts in the deeds of 1699, and 1721, 
*« as to the appellant, were ſatisfied by the real eſtate that de- 
« ſcended to him from John Davys his- father; and that the ap- 


e pellant was not entitled to any allowance out of the perſonal 


« eſtate of the ſaid John, on account of the ſecurities in the 
te {aid deeds mentioned; ſhould be reverſed. And it was pe- 
CLARED, that the ſaid deeds were ſatisfied by the real eſtate that 


deſcended to the appellant from John Davys his father, except 


as to the mortgage made, for 2000/. and intereſt, by Thomas For- 


teſcue to St. Ledger Gilbert the ſurviving truſtee, and which 
mortgage belonged to the appellant, as firſt ſon of the marriage: 
And it was further oRDERED and ADJUDGED, that the ſaid de- 
cree in all other reſpects ſhould be affirmed ; and that the court 
of Chancery in Treland ſhould give all proper directions, for car- 
rying the ſaid decree, with this variation, into execution. 


Vor. V. 7 F | John 
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Caſe 45. John, Earl of Buclingbamſbire, and Mary 
Ann, Counteſs of Buckinghamſhire, | 
his Wife, late Mary Ann Drury, ſpin- þ Appellants, 
ſter, Jocaſa Catherina Drury, Spinſter, | | — 
an Infant, by her next Friend, 


Dame Martha Drury, Widow, Reſpondent, 


26th May, 1762. 


SU r 


V indenture tripartite dated the 5th of October 1737, made 

previous to a marriage between the reſpondent, the mother 
of the appellants the Counteſs of Buckinghamſhire and Foceſe 
Catherina Drury, and Sir Thomas Drury, Bart. deceaſed, who was 
the father of the ſaid appellants, and made between the ſaid 
Sir Thomas Drury, then Thomas Drury, Eſq; of the firſt part; 

& the reſpondent, then Martha Tyrell, ſpinſter, one of the daughters 
of Sir John Tyrell, Bart. deceaſed, of the ſecond part; and Foſeph 
Townſend and Thomas Matthews, Eſqrs. of the third part; after 
reciting the marriage then intended between the ſaid Sir Thomas 
Drury and the reſpondent, it was declared and agreed, that 
the ſaid Sir Thomas Drury ſhould be entitled to, and receive all 
the perſonal eſtate and effects which the reſpondent was poſſeſſed 
of, or entitled to, for his own uſe and benefit; and that all 
the lands, tenements, and hereditaments, then late of the ſaid Sir 
Fohn Tyrell, deceaſed, which ſhould deſcend to, or devolye upon 
the reſpondent during the intended coverture, ſhould be ſettled 
and aſſured in manner therein after mentioned; and alſo that the 
reſpondent, in caſe ſhe ſhould ſurvive the ſaid Sir Thomas Drury, 
ſhould have and enjoy an annuity or yearly ſum of 6007. clear of 
all taxes and deductions whatſoever, during her life, for and in 
the name of her jointure, and that the ſame ſhould be accepted 
and taken by her in full ſatisfaction, and bar of all dower 
or thirds of, in, to, or out of, any lands, tenements or heredita- 
ments whatſoever, whereof or wherein the ſaid Sir Thomas Drury 
then was, or at any time thereafter during the intended cover- 
ture, ſhould be ſeiſed of any eſtate of inheritance, and alſo in 


lieu and full ſatisfaction of any ſhare or diſtributary part of any 
2 perſonal 


Caſes in Parliament. 
perſonal eſtate which the ſaid Sir Thomas Drury ſhould be poſ- 


— 


ſeſſed of or entitled to, and which ſhe could or might claim 3 


or demand, by virtue of the ſtatute for the diſtribution of inteſ- 
tates eſtates, or otherwiſe howſoever. And the ſaid Sir Thomas 
Drury, in conſideration of the faid intended marriage, and of 
the portion which the reſpondent was poſſeſſed of, or entitled 
to, and which would accrue to him in caſe the faid marriage 
ſhould take effect, did for himſelf, his heirs, executors and 
adminiſtrators, covenant, promiſe, and agree to and with the 
ſaid Foſeph Townſend and Thomas Matthews, their executors and 
adminiſtrators, that the heirs, executors or adminiſtrators of 
him the ſaid Sir Thomas Drury, in caſe the reſpondent ſhould 
ſurvive him, ſhould pay her, during her life, the yearly ſum of 
6001, without any abatement whatſoever, half yearly : And alſo 
that in caſe any lands, tenements or hereditaments of the ſaid 
dir John Tyrell, deceaſed, ſhould in any wiſe deſcend, remain, 
accrue, or come to the reſpondent during her ſaid coverture, 
then the ſaid Sir Thomas Drury, and the reſpondent, ſhould and 
would immediately thereupon, convey, ſettle and aſſure all ſuch 
lands, tenements and hereditaments, to the uſes after men- 
tioned ; that is to ſay, to the uſe of the ſaid Sir Thomas Drury 
during his life, and afterwards to the uſe of the reſpondent and 
her aſſigns, during her life, and after her death, to the uſe of 
the ſaid Sir Thomas Drury, and his heirs and aſſigns for ever. 
This deed was executed by Sir Thomas Drury and the reſpon- 

dent, in the preſence of Elizabeth Kellaway, the reſpondent's 
then guardian ; and ſhe was a ſubſcribing witneſs thereto : And 
the marriage was ſolemnized ſoon after, with the privity and ap- 
probation of the ſaid Elizabeth Kellaway ; and the reſpondent on 
ſuch marriage, was entitled to a portion not exceeding 20001? 
But ſhe was then an infant, under the age of 21 years. 


On the 2oth of January 1750, Sir Thomas Drury died inteſ- 
tate, being ſeiſed in fee ſimple of a real eſtate of the yearly va- 
lue of 2600 J. and particularly of a manſion houſe at Overſtone 
in the county of Northampton, where he reſided in the ſummer 
ſeaſon, with a park and offices, outhouſes, gardens, and ap- 
purtenances thereto belonging ; and he was alſo at his death poſ- 
ſeſſed of, or entitled to, a very conſiderable perſonal eftate, to 
the amount of 60,0007. or upwards ; and at his death left the 


reſpondent 
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reſpondent his widow, and the appellants, the Counteſs of Bacl. 
ingbamſbire, and Jocęſa Catberina Drury, his only children and 
co-heireſſes at law, being both then infants: Whereupon they 
became entitled to all the real eſtate of the ſaid Sir Thomas Drury, 


as Coparceners in fee, and to the whole of his perſonal eſtate, 


ſubject to the payment of the faid annuity of 600/. to the re- 
ſpondent during her life, and ſubject to the payment of all the 


other debts and engagements of the ſaid Sir Thomas Drury. 


Soon after the death of Sir Thomas, letters of adminiſtration of 
his perſonal eſtate were granted to the reſpondent, and ſhe poſ- 
ſeſſed the ſame, or great part thereof; and afterwards inſiſted, 
that as ſhe was an infant at the time of the execution of the 


' aforeſaid indenture of ſettlement, and at the time of the ſolem- 


nization of her marriage, ſhe was not bound to accept the pro. 
viſion thereby made for her, but that ſhe was entitled to dower 
out of all the real eſtate of Sir Thomas Drury, and to her diſtri- 
butive ſhare of all his perſonal eſtate, 


And therefore the appellants, the Counteſs of Buckinghamſhire 
(then Mary Ann Drury, ſpinſter) and Focoſa Catherina Drury, 
(both then infants, by their next friend) in Trinity term 1759, 
exhibited their bill in the Court of Chancery, againſt the re- 
ſpondent ; ſtating the ſaid ſettlement and marriage, and the 
death of Sir Thomas Drury inteſtate, leaving his ſaid widow, 
and the ſaid appellants, his only children, and that he was 
ſeiſed and poſſeſſed of, or entitled to ſuch eſtates as aforeſaid, and 
that the reſpondent, as his adminiſtratrix, had poſſeſſed his per- 
ſonal eſtate, and had alſo entered on the real eſtate, and received 
the rents and profits thereof; and praying, that an account 
might be taken of the rents and profits of the real eſtate received 
by the reſpondent, and alſo of the perſonal eſtate of Sir Tho- 
mas Drury, and the intereſt and profits thereof ; and an account 
of his debts and funeral expences, and that the clear ſurplus of 
his perſonal eſtate, after payment of his debts and ſuneral ex- 
pences, and other neceflary charges, might be brought into 
court, and placed out at intereſt for the. benefit of the appellants 
during their minority; and that proper perſons might be ap- 
pointed to receive the arrears, and the growing rents and profits 


of the real eſtate, and alſo the perſonal eſtate, during the mino- 


rity of the ſaid appeliants ; and that out t of the rents and profits 
of 
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of ſuch real eſtate, and the intereſt and produce of ſuch perſonal 
eſtate, the ſaid annuity of 600/. might be retained by, or paid 
to the reſpondent for the time paſt and tc come; and that a 
ſuitable allowance might be made for the maintenance and edu- 
cation of the appellants, for the time paſt and to come; and that 
the ſavings of the appellants yearly income, after deducting what 
ſhould be ſo paid for their maintenance and education, might be 
from time to time placed out at intereſt, and improved for their 
reſpective benefit, during their minority. 


To this bill the reſpondent put in her anſwer ; and thereby ſaid, 


that ſhe had poſſeſſed ſo much of the perſonal eſtate of Sir Tho- 
mas Drury as ſhe was able, but that ſhe had not received any 


rents or profits of his real eſtate; and ſhe inſiſted, that as ſhe 


was an infant when ſhe executed the ſaid indenture of ſettlement, 
and at the time of her marriage, ſhe could not, nor ought to 
be barred by the ſaid indenture ; but was at liberty to make her 
election, whether ſhe would accept the ſaid annuity, or waive 
the ſame, and take her dower out of the real eſtate of Sir Thomas 
Drury, and her diſtributive ſhare of his perſonal eſtate under the 
ſtatute ; and ſhe ſubmitted to account for ſuch part of the per- 
ſonal eſtate of Sir Thomas as had been poſſeſſed by her, and for 
the intereſt and produce thereof, having all juſt allowances : And 
ſhe thereby ſaid, that if the court ſhould be of opinion, that ſhe 
was at liberty to waive the annuity of 600 J. and to claim ſuch 
rights as ſhe was by law entitled to, in and to the real and per- 
ſonal eſtates of Sir Thomas Drury; then ſhe thereby waived the 
annuity, and claimed to be entitled for her life to a third part 
of the real eſtates late of Sir Thomas Drury, as her dower, and alſo 
to be entitled abſolutely to a third part of the clear reſidue of his 
perſonal eſtate, and the intereſt and produce thereof. But if the 
court ſhould be of opinion, that ſhe was bound by the ſaid in- 


denture, notwithſtanding ſhe was an infant at the time of exe- 


cuting the ſame, then ſhe claimed title, by virtue of the ſaid 
ture, to a clear annuity of 600/. from the time of the death 
of Sir Thomas Drury, payable half yearly, during her life, the 


hrſt payment to be made on the 25th of March 1759 ; and ſhe 


alſo claimed a ſuitable allowance for the maintenance of the ap- 
pellants her daughters, from the death of their father to that 
time, and alſo for ſych further time as ſhe ſhould maintain them. 
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* This anſwer being replied to, depoſitions were taken in the 


3 * cauſe, whereby it appeared, that the reſpondent was born on the 
23d of December 1716 and intermarried with Sir Thomas Drury 
on the 1075 of ny 1737. 


The cauſe was heard before the Lord Chancellor Henley, on 
the 27th, 28th, and 29th of February 1760, and the 3d, 4th, 6th, 
and 7th of February, and 1ſt of June 1761, on the laſt of which 
days his Lordſhip was pleaſed to decree, that it ſhould be refer. 
red to the Maſter, to take an account of the perſonal eſtate of Sir 
Thomas Drury, come to the hands of the reſpondent z and of his 
debts and funeral expences, which were to be paid out of his 
perſonal eſtate, in a courſe of adminiſtration ; and his Lordſhip 
declared, that the reſpondent being an infant at the time of 
her executing the indenture of the 5th of October 1737, was not 
barred of her dower in the inteſtate's real eſtate, nor of her ſhare 
of his perſonal eſtate under the ſtatute of diſtributions; and there- 
fore his Lordſhip ordered, that ſo much of the bill as ſought to 
bind the reſpondent by the ſaid agreement, ſhould ſtand diſmiſ- 
ſed ; and that the clear ſurplus of the ſaid inteſtate's perſonal eſ- 
tate, after payment of his debts and funeral expences, ſhould be 
divided into three equal parts, whereof one third part was to 
be paid to, or retained by the reſpondent, as ' her ſhare thereof 
under the ſaid ſtatute; and the other two third parts thereof 
were to be inveſted in the purchaſe of three per cent. bank an- 
nuities, in the name, and with the privity of the accountant 
general, in truſt in the cauſe, for the benefit of the appellants 
the Counteſs of Bucłingbamſbire and Focoſa Catherina Drury 
reſpectively, until they ſhould attain their age of 21 years; and 
he was to declare the truſt thereof accordingly, ſubject to the 
further order of the court: And if the ſaid two third parts be- 
longing to the appellants reſpectively, or any part thereof had 
been thentofore inveſted in government ſecurities, the ſame were: 
to be transferred to the ſaid accomptant general, in truſt in the 
cauſe, for the ſaid appellants reſpective benefit; and he was to de- 
clare the truſts thereof in like manner: And the appellants were 
to be reſpectively at liberty to apply to the court for further di- 
rections relating thereto, as there ſhould be occaſion: And di- 
rections were given, concerning the allowances for the mainte- 
nance and education of the appellants ; and a receiver who had 
beca before appointed of the in ateſtate's real eſtate, under an order 
made 
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of the Court, and to paſs his accounts before the Maſter, and 
to pay one third part of the clear yearly rents of the ſaid inteſ- 
tate's real eſtate, from time to time as the ſame ſhould be receiy- 
ed by him, to the reſpondent, in lieu and ſatisfaction of her 
dower ; and the other two third parts of ſuch clear yearly rents 
from time to time as the ſame ſhould be received, into the Bank, 
with the privity of the ſaid accomptant general, to the account 
of the cauſe ; and directions were given for placing out ſuch 
two third parts of the ſaid rents from time to time, for the be- 


nefit of the appellants the Counteſs of Buckinghamſhire and o- 


coſa Catherina Drury ; and all parties were to be paid their cofts 

of the ſuit to that time, to be taxed by the Maſter, out of the 
| inteſtate's eſtate; and his Lordſhip reſerved the conſideration of 
ſubſequent colts, until” after the Maſter ſhould r made his 
teport. 


Soon after pronouncing this decree, vix. on the 14th of July 
1761, the appellants the Earl and Counteſs of Buckingham- 


fire intermarried ; and the cauſe having been duly revived on 


that occaſion, the preſent appeal was brought to reverſe the de- 
Cree. 


On behalf of the e appellants it was argued, that the right of 
dower which a wife acquires by marriage in the lands of her 
huſband, does not ariſe from contract, but is given by the law, 
and is exactly the ſame whether ſhe be of full age or not. It is 
a freehold eſtate for her own life, in one third of all the lands in 
which her hufband was at any time ſeiſed of an eſtate of inherit- 
ance, during the marriage. This proviſion for the wife, being a 
freehold intereſt, no proviſion can bar it, by way of collateral 
ſatisfaction; for by the rules of the common law, a releaſe or 
confirmation, or an a& enuring to thoſe purpoſes, can alone bar 
a right of freehold. But a re/eaſe ſhe could not give before mar- 
riage, becauſe' ſhe had then no title to dower; and a ine ſhe 
could not be compelled to levy after marriage, becauſe that con- 
veyance muſt be her voluntary act. The conſequence was, that 
ſhe muſt at all events be entitled to one third of her huſband's 
eſtate, be it ever ſo large, and her own fortune ever fo ſmall. 
Such an inequality was one of the reaſons which induced men 
to infeoff others in their lands to uſes; and the common law 


taking 
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made in the cauſe, was to be continued until the further order 
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taking no notice of the uſe, it frequently happened that wives 
had no proviſion at all. Hence aroſe the practice of making 
Jointures, by the huſband procuring the feoffees to convey part 
of the lands to huſband and wife, in ſuch manner as to give the 
wife an eſtate for life at leaſt ; but after the jointure made, if the 
huſband became ſeiſed of an eſtate of inheritance in other lands, 
the wife became entitled to dower out of ſuch new acquired 
lands, and to her jointure alſo; ſo that no contract could ſtipu- 
late one fixed proviſion for the wife. But by the ſtatute of uſes, 
27 Hen. VIII. which transferred the legal eſtate to the owners 
of the uſe, a rule better adapted to the convenience of families 
was eſtabliſhed. It was neceſſary to inſert clauſes in that law, 
to prevent wives who had jointures already made upon them, 
from taking any further proviſion by way of dower out of thoſe 
lands, in conſequence of the legal eſtate or poſſeſſion executed 
to the uſe in their huſbands, by force of the ſtatute ; and the 
ſame rule which was eſtabliſhed for that age, was made perpe- 
tual ; namely, that no woman having a jointure ſettled upon her 
before marriage, ſhould claim or have title of dower. $0 that 
in all caſes where jointures are made, the ſubſequent marriage, 
which at common law gave a title of dower, after this a& gave 
no ſuch title; and the jointure is made a ſtatutable proviſion for 
her, in lieu of the proviſion at the common law. It does not 
therefore depend upon the conſent of the wife, that the jointure 
takes away her right of dower ; but having the jointure, ſhe 
[never gains any title to dower. That this act gives no colour 
for the conſtructive exception of infants, inſiſted on by the re- 
ſpondent. The words are general; every woman married, hav- 
ing jointure made, ſhall not claim nor have title to any dewer. This 
includes infants as well as adults; and if the Parliament had 
meant to diſtinguiſh. between the two caſes, it would have been 
neceſſary to except infants in expreſs terms, and not have left it 
to conſtruction only. For at the time of making this law, there 
muſt have been numerous inſtances of jointured infants; and 
the ſingle caſe in which it was probable that the wife might be 
injured by the influence and power of her huſband, to bar her of 
dower by a jointure, was that of a jointure after marriage ; 
which caſe is expreſſly provided for by the act, that the wife, af- 
ter the death of the huſband, may elect between the two rights. 
But if infants were not bound by their jointures, no ſpecial 


Proviſion being inſerted in the ſtatute to compel them to an 
2 election, 
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election, where the huſband was ſeiſed of the legal eſtate in his 
land, they would take not only their dower, but their jointure 
alſo, which is contrary to the whole ſpirit of the act. It was 

never meant, that any woman ſhould have jointure and dower 

both. If infants had been excepted, that exception would have 

been to their diſadvantage, by preventing their marriages. At 

that time moſt ladies of fortune, eſpecially landed fortunes, 

were married before they were of age, by reaſon of the ad- 

vantages which accrued from their marriage, to the Lords 

under whom the tenure was derived; and in fact, women are 

moſt frequently married under age; but if they could not bar 

themſelves during their infancy from claiming dower by accept- 

ing jointures, ſuch marriages could not prudently be had in fa- 

milies of wealth and rank. Dower, though a juſt and honour- 

able proviſion for the wife, is a right inconvenient to the heir, 

preventive of the free uſe and improvement: of his lands, and in 

great eſtates, a far more ample proviſion than can be in reaſon 

demanded or expected. The Legiſlature therefore intended, that 

all women capable of contracting marriage ſhould be bound by 

jointures made before marriage, which are preſumed to be ſet- 

tled by the advice of parents, guardians and friends ; or if made 

only with their own conſent by the huſband fairly and without 

fraud, till it was thought reaſonable that ſhe, whom the law 

allowed to bind herſelf by the marriage, which is the principal 

contract, ſhould be bound by a proviſion which is acceſſory to 

that contract, and a condition of it. That according to this 
conſtruction, the opinion of lawyers has been uniform, that a 

jointure made before marriage upon an infant, is a bar of dower ; 

and on this preſumption, ſettlements have been made upon in- | 
fants in many families of this kingdom. In the various inſtances 4 
of jointures made before marriage upon infants, none can be 

found, either in authority or experience, where it has been ad- 
Judged, or inſiſted on and yielded in fact, that a widow might "0 
waive a jointure before marriage on account of infancy, and claim 

her dower. That the long unvaried practice of the Court of 

Chancery gives a full ſanction to this conſtruction of the ſtatute, 

by directing on every application for the marriage of an infant 

female ward of the Court, that a Maſter ſhould ſee a proper ſet- 

tlement made on ſuch infant, by way of jointure; whence it may 

be preſumed, that the Court always underſtood that ſuch ſettle- 


ment and jointure would be effectual and binding in law on both 1 : 
Vol. V. |  & : the : 


Sh . — — 
— — — — * — — — — 2 —— — — Ja — — — 
— —  - — de - — "ER — —— 
—— — —2 * — — — — —— — — — 
— — — — _ - _n — — * 
— — — — 9 — -- > 
— — — — — — "_ 2 
＋ So, — S 4 


— — — — — — — 


— — — I 
_ —— 
—— 


— — 
— ͤ8—ũ—ä—ä — os . 
—— - — — 


— = 9 


_ - — — — 
— TE — 2 * A S > a T 
— : " - .- —_ 4 F a 
7 OGG ²˙ —— IG oo age ey DES 2 — — — — s — 
8 — — - — — * — — — Dr. — 9663338 
: . . 


— ä — ů — — 
2 
* 3 


— — __— OS =» + 2 — — — 
„ 


do not extend to infants; but by this conſtruction of the ſtatute 


the abſurdity of giving infants a power to diſpoſe by will, which 


ſolemnity and notoriety at common law. But as to the matter 


no jointure, and not within the ſtatute. 


in proper conveyances of a freehold in land, it would have bound 
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the parties; intending at the ſame time to lend its aid and judy. 
PAK to the infant ward, as her beſt guardian and protecer. 


But it is objected, I. That general words in ſtatutes, eſpecial. 
ly in an enabling ſtatute, as for inſtance, the ſtatute of wills, 


in queſtion, an infant wife will be enabled to bind her right of 
dower in the lands of her huſband, without expreſs words, And 
II. That if infants are barred by this act, they will be liable to be 
defrauded by ſettlements of jointures inadequate to their fortunes, 


As to the firſt objection it was ſubmitted, that the rule of law 
is otherwiſe; and that infants are bound by general words, 
unleſs excepted, of which examples might be given, It is true, 
that the ſtatute of wills, 32 Hen, VIII. enables perſons general- 
ly, to diſpoſe of their lands by another mode of conveyance than 
was allowed at common law; but by the explanatory ſtatute, 
34 Hen. VIII. feme coverts, perſons under 21, &c. are expteſſ- 
ly reſtrained by proviſo ; otherwiſe it might have been doubted, 
whether they were not enabled. Beſides, the Legiſlature ſaw 


is an informal conveyance and often made in extremzs, who could 
not diſpoſe by deed; which is attended with greater reſtraint, 


in queſtion, the ſtatute was not an enabling, but a diſabling law, 
grounded upon ſpecial reaſons for the convenience of families; 
and conſequently, for the earlier advancement of infant women, 
by diſabling ſuch infants from claiming dower, for whom join- 
tures ſhould be provided upon their marriage. And as to the 
ſecond objection, if ſuch frauds are apparent, or fully proved, 
a Court of Equity will relieve, in which caſe they will be enti- 
tled to dower ; a jointure ſet aſide by proper authority, being as 


It was further argued on behalf of the appellants, that as to 
the marriage agreement in the preſent cafe, the form and pen- 
ning were inaccurate. If the ſubſtance of it had been extended 


the reſpondent by the ſtatute as a jointure. And though it reſt- 
ed in covenant and contract, and was executory only, it was 
equally binding in equity, as a contract executed. It did not in- 


deed in words ſtipulate a jointure of freehold in lands, but it did 
| ſo 
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ſo by conſtruction ; becauſe it ſtipulated an annuity, or yearly ſum 
clear of taxes, during life, for and in the name of ber jointure ; 
which is defined by Lord Coke to be a competent livelihood of 
freehold in lands for the life of the wife, to take effect preſently 
in poſſeſſion or profit, after the deceaſe of the huſband. But 
ſuppoſing the right to a jointure in lands under this agreement to 
be doubtful, yet a Court of Equity ſees it to be an ample pro- 
viſion ſtipulated before marriage, and expreſſly accepted by the 
reſpondent in bar of dower. It is therefore immaterial, whether 
it covenants for a proper jointure within the ſtatute, or whether 
the proviſion was to ariſe out of copyholds, or perſonal eſtate. 
A collateral ſatisfaction may bar dower in equity, though not at 
common law. It was an agreement entered into with the con- 
ſent and atteſtation of her guardian, and greatly for her advance- 
ment. Her portion did not exceed 2000 J. the annuity ſtipulat- 
ed was 600 J. per ann. (he wanted ſcarce three months of 21; and 
though an infant at the time of the agreement, ſhe had been fot 
ſome years capable of contracting that marriage, to which this 
proviſion was incident and conditional. Her, own lands of in- 
heritance could not be bound during her minority, but the queſ- 
tion in this cauſe related only to a right accruing to her on the 
marriage, out of the real eſtate of her huſband, which ſtood liable 
to make good the jointure; and the marriage, which could not 
be reſcinded, was in fact had upon the faith of the agreement to 
bar that right. But the argument was ſtronger, if poſſible, as 
to the perſonal than the real eſtate of the huſband : For even if 
an infant could not be precluded, either in law or equity, from 
electing dower after the death of her huſband out of the lands, 
it muſt be admitted, that the huſband could, by will or other- 
wiſe, have given his perſonal eſtate away at his pleaſure; and 
that her right in that reſpect was contingent, and aroſe as much 
from the huſband's inteſtacy as her marriage. Probably Sir 
Thomas Drury omitted to make a will, relying upon the validity 
of this inſtrument ; and as the reſpondent had barred herſelf, by 
accepting of ſuch a compenſation, from claiming any part of his 
real or perſonal eſtate beyond her annuity, he knew that the law 
would give the whole to his children as effectually as a will, 
and thereby correſpond with his own intention. 


On the other fide it was contended, that before the ſtatute F. Norton. 
27 Hen. VIII. c. 10. no jointure made on a woman, tboug of T. Sewell. 
tbe age of 21 years, was binding or concluſive on her; but (he 

wes | might 
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might waive ſuch jointure, and claim title to a third part of the 
real eſtate which her huſband was ſeiſed of or entitled to in fee, 
or in fee-tail, at the time of her marriage, and at any time during 
the coverture : But ſince that act, a jointure made upon a woman 
of full age, previous to her marriage, is conclufive' upon her; in 


caſe ſuch jointure be made of lands and tenements to take effect 


in poſſeſſion or profit, preſently after the deceaſe of her huſband, 
and be for the term of her own life, or a greater eſtate, or other- 
wiſe ſhe has it in her election to take the jointure, or dower and 
ſo likewiſe, if the jointure is made after marriage. That it was 


not to be conceived to have been the intent of this act, that/a 


joiriture made before marriage on a woman under age, ſhould be 
binding and concluſive on her; as the law was then, and has ever 
ſince continued to be clear and undoubted, that no conveyance 
or acceptance of any real eſtate whether by or under à fine, re- 
covery, or other deed, could or now can bind an infant, either 
male or female; and if the Legiſlature had intended that an in- 
fant female ſhould be bound by ſuch a jointure made upon her 
before marriage, care would have been taken that ſo remarkable 
an alteration of the known law of the land ſhould be clearly ſo 
expreſſed ; eſpecially as it muſt be agreed, that this act is not 
binding on the huſband, an infant making ſuch jointure, but is 
abſolutely void, and when he comes of age he may totally diſ- 
avow the ſame: And there ſeems to be as much reaſon to ſup- ' 
poſe, that the makers of that act intended if any infants were to 
be bound at all, that both males and females ſhould be equally ſo; 
and the Legiſlature would probably have made ſome proviſion, 
that jointures made by or upon infants, ſhould have been exe- 
cuted with ſuch ſolemnities, and under ſuch guards and cautions, 
as might have effectually prevented any fraud or impoſition, or 
been otherwiſe injurious to infants executing the ſame. That if 
the doctrine of a female's being in all events bound by that ſta- 
tute, though an infant of the age perhaps of twelve years, ſhould 


once clearly be eſtabliſhed, it might give occaſion to the practice 


of great frauds, and be productive of the greateſt miſchiefs and 
inconveniencies; for in ſuch a caſe, a man of a great real eſtate 
might engage an infant of only twelve years old to marry him, 
and by his ſettling any ſmall part of his real eſtate on her by way 
of jointure, might bar her of dower out of his eſtate; at the 
ſame time that he, in right of ſuch marriage, acquired an abſolute 
property in all her perſonal eſtate. That if an infant, upon the 
2 - — conſtruction 
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conſtruCtion of the act 27 Hen. VIII. was intended to be bound 
by a jointure of lands, though of ever ſo little value, made upon 
her previous to the marriage; yet in the preſent caſe, there was 
no jointure of lands made upon the reſpondent. For Sir Thomas 
Drury, in conſideration of her preſent and future contingent for- 
tune, only covenanted that his heirs, executors or adminiſtrators, 
in caſe the reſpondent ſhould ſurvive him, ſhould pay to her, 
during her life, the yearly ſum of 600 J. which i in law could not 
be conſidered within the intent of the act, as it Was neither a 
grant of lands, nor of any intereſt or eſtate out of lands; and 
though a woman of full age may agree to accept a ſettlement of 
lands from her huſband, whereof he is at the time of the marriage 
ſeiſed of the reverſion or remainder, or remainder expectant on two 
or more lives, or of a more remote remainder, or of a leaſehold, or 
other perſonal eſtate, in bar of dower, which will be binding in 
a Court of Equity, though not good in law, as ſhe was an adult, 
and capable of diſpoſing of her whole real and perſonal eſtate as 
ſhe pleaſed, yet there is no inſtance that an infant was ever 
bound by any ſuch proviſion or agreement ; it being well known, 
that the law has always conſidered infants as incapable of diſpoſ- 
ing of their property, either real or perſonal, or of binding them- 
ſelves to do any act relating thereto: There was therefore no 
foundation in equity to ſay, that the reſpondent was in all events 
barred of her dower by a covenant only, without any real ſecu- 
rity whatſoever for the performance of it; ſo that her huſband 
might, before his death, have diſpoſed of all his real and perſonal 
eſtate, and left the reſpondent deſtitute of all proviſion, with no 
other recourſe than to a perſonal covenant. 


But ſuppoſing the reſpondent barred of her dower in conſider- 
ation of the annuity, yet the could not in any event be barred of 
any right which the law had given her to a third of her huſ- 
band's perſonal eſtate ; that being a matter abſolutely foreign to, 
and could not poflibly fall under the conſideration or conſtruc- 
tion of the ſtatute 27 Hen. VIII. or the equity of it, which re- 
lates only to real eſtates. And it was apprehended, that there 
was no foundation for equity to. confirm the agreement of an 
infant, to waive her diſtributary ſhare of her intended huſband's 
perſonal eſtate, ſuch agreement being altogether unneceſſary; as 
the huſband, notwithſtanding the marriage, has an abſolute 
power over his perſonal eſtate during his life, and may, if he 
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thinks proper, diſpoſe of the whole of it from his wife by 


will, though no agreement is entered into by the wife, to waiye 
her contingent intereſt therein, under the ſtatute for ſettling 
inteſtate's eſtates: And it was conceived, that no inſtance could 
be ſhewn, that any agreement made by an infant, could bar him 


or her of any contingent poſſible right or intereſt, either in a 
real or perſonal eſtate. 


It has been however objected by the 8 that a con- 
tract for marriage, and for making a proviſion for the huſband 
or wife, and ifſue of the marriage, is one entire contract, and 
that the marriage being had, which is the principal and eſſen- 
tial part of the contract, the agreement made thereon previous to 
marriage, ought to be performed and carried into execution by 
both or either of the contracting parties, though both or either 
of them was, at the time of the agreement and marriage, under 
age.— But it was conceived, there was no foundation for any 
fuch rule either in law or equity; for though the marriage takes 
place and cannot be reſcinded by nonperformance of the agree- 

ment, yet ſettlements, or agreements for ſettling by an infant huſ- 
band, any of his lands or perſonal eſtate, by way of proviſion for 


himſelf and children, cannot be binding upon him, unleſs he 26 


ſents thereto after he comes of age; nor can any ſettlement, or 
agreement for a ſettlement by an infant wife on the huſband, as 


a provifion for him and her, and the children of the marriage, 


bind her during the coverture, nor afterwards, unleſs ſhe aſſents 
' thereto: So that in all caſes of this kind, if the huſband when 
of age, refuſes to abide by his agreement, or if the wife, after ſhe 

becomes a feme ſole, alſo refuſes to abide by her contract, the 
conſequence muſt be, that the huſband will be entitled to the 


perſonal eſtate of his wife, and to be tenant by the curteſy of her 


DECREE 
reverſed. 
Jour. vol. 30. 
P+ 273, 
277. 278. 


real eſtate; and ſhe will be entitled to dower out of her huſ- 


* 


band's real eſtate, and to ſuch part of her perſonal eſtate as was 
not received by her huſband, in like manner as if no ſettlement 
or agreement for a ſettlement had been made, by both or either 


of them, before marriage, And therefore it was hoped, that 


for theſe reaſons the decree appealed from would be affirmed, 


After hearing canals on this N it was propoſed to aſk 
the opinion of the judges as to a point of law, and they were ac- 


cordingly directed to deliver their opinions to the Houſe upon 


2 the 
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che following queſtion, viz. * Whether a woman married under 
« the age of 21 years, having before ſuch marriage a jointure made 
« to her in barof her dower, is thereby bound, and barred of dower, 
« within the ſtatute 27 Hen. VIII. c. 10.?” And the judges dif- 
fering among themſelves, they were ordered to deliver their opi- 
nions ſeriatim, with their reaſons: Accordingly, Mr, Baron Gould, 
the Lord Chief Baron and the Lord Chief Juſtice of the Com- 
mon Pleas, delivered their opinions in the negative, but the reſt 
of the Judges, namely, Mr. Juſtice Wilmot, Mr. Juſtice Bathurſt, 
Mr. Baron Adams, and Mr. Baron Sm yt he, delivered their opi- 
nions in the affirmative; whereupon the following order and 
judgment was made, vis. It is ORDERED and ADJUDGED, 
« that ſo much of the ſaid decree, whereby an account is directed 
« to be taken of the perſonal eſtate of the inteſtate Sir Thomas 
« Drury, come to the hands of the reſpondent, or to the hands 
« of any other perſon for her uſe, and alſo of his debts and fu- 
« neral expences, which are to be paid out of his perſonal 
« eſtate in a courſe of adminiſtration, be, and the ſame i is here 
« by affirmed ; and that the reſidue of the ſaid decree. be, and 
« the ſame is hereby reverſed : And it is hereby DECLARED, 
« that the reſpondent is bound by the agreement entered into 
« in conſideration of, and previous to her marriage with the 
« ſaid Sir Thomas Drury, and that the ſame ought to, be per- 


« formed and carried into execution; and that the reſpondent 


« is thereby barred of her dower, and of any ſhare of the ſaid 
Sir Thomas Drury's perſonal eſtate, under the ſtatute for the 
« diſtribution of inteſtate's eſtates : And it is hereby further og - 
* DERED and ADJUDGED, that it be referred to the Maſter to 
«* whom this cauſe ſtands referred, to ſee a ſufficient part of 
« the ſaid Sir Thomas Drury's perſonal eſtate ſet apart, and 
e inveſted in truſtees, to be approved of by the ſaid Maſter, upon 
e truſt to ſecure and ſatisfy to the reſpondent, an annuity or 


« yearly rent charge of 600/. per ann. clear of all taxes and de- 


« ductions whatſoever, during her life, for and in the name of 
her jointure, and in full ſatisfaction and bar of her dower, 
or of any ſhare, or diſtributary part of the ſaid inteſtate's per- 
* ſonal eſtate, according to the ſaid agreement, and to be paid to 
* her half yearly ; and that the ſame be anſwered and paid to 
* her accordingly (without prejudice to any agreement which 
may have been entered into between the reſpondent and the 
* *ppellante the Earl and Counteſs of Buckinghamſhire, to charge 
| one 
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** one half of the ſaid annuity upon the real eſtate of the 


« ſaid Sir Thomas Drury, and to diſcharge their moiety of the 

* perſonal eſtate therefrom) : And that the ſurplus of the income 
* or produce of ſuch part of the ſaid perſonal eſtate as ſhall be 
« ſo ſet apart, be divided and applied in ſuch manner as the 


clear reſidue of the ſaid perſonal eſtate is herein after directed 
to be divided and applied; and that the ſaid Maſter do take 
* an account of what is or ſhall become due to. the reſpondent, 
% for the arrears of her ſaid annuity of 6ool. per ann. from 
_ © the inteſtate's death, to the time that a ſufficient part of the 


«« ſaid perſonal eſtate ſhall be ſet apart and inveſted in truſtees ag 
* aforeſaid, and that the ſame be paid to her, or allowed to her 
ein the account directed by the ſaid decree: And that after the 
« appellant Focoſa'Catherina Drury ſhall have attained her age 
« of 21 years, the reſpondent be at liberty to apply to the ſeid 
Court of Chancery, to have her ſaid ' annuity charged upon 
* and ſecured by and out of the real eſtate of the ſaid Sir Thoma; 
Drury, or ſuch part thereof as ſhall not have been before 

charged upon the ſaid real eſtate, if ſhe ſhall think fit; and 
in that caſe, or in the caſe of her death, that ſo much of his 
e perſonal eſtate as ſhall be ſo ſet apart as aforeſaid be (after 
« all arrears thereof ſatisfied) diſcharged therefrom, and applied 
and diſpoſed of as the clear reſidue of the ſaid inteſtate's per- 
* ſonal eſtate is to be applied and diſpoſed of : And that the 
« ſaid Maſter do enquire what jewels or other things the reſpen- 
« dent is entitled to for her paraphernalia, and that the ſame 
* be retained by, or delivered to her; and that the clear ſur- 
plus of the ſaid inteſtate's perſonal eſtate, after payment of his 
* debts and funeral expences, and what ſhall be ſo ſet apart as 
* aforeſaid, be divided into moieties ; whereof one moiety is de- 
*« clared to belong to the appellants the Earl and. Counteſs of 
« Buckinghamfhire, in right of the ſaid Counteſs, ſubject to ſuch 
% agreements as were entered into between them upon and in 
* conſideration of their marriage; and the other moiety to be- 
long to the appellant Joceſa Catberina Drury, purſuant to the 
« beforementioned agreement entered into on Sir Thomas Drury 
« marriage ; and that the appellants the Earl and Counteſs, of 
«© Buckinghamſhire be at liberty to apply to the ſaid Court of 
Chancery, for directions touching the payment and diſpoſition 
« of their moiety of the ſaid clear ſurplus, and the income and 


66 — thereof, as they ſhall be adviſed ; and that the ſaid 
60 Maſter 
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* Maſter do enquire what is proper to be allowed for the main- 
* tenance and education of the appellant, the Counteſs of Buck- 


* inghamſhire, from her ſaid father's death, till her attaining her 
« age of 21 years, and for the maintenance and education of the 
« appellant, Yoco/a Catherina Drury, from her ſaid father's death, 
* for the time paſt and to come, till ſhe ſhall attain her age of 21 
«© years, or be married, and Rate the ſame to the ſaid court; and 
«© that what ſhall be ſo allowed for the time paſt, be paid or allowed 
to ſuch perſon as hath maintained them reſpectively, and for the 
time to come to the perſon by whom the appellant Foco/a Cathe- 
„ ring ſhall be maintained, out of the income or produce of their 
s reſpeive moieties of the clear ſurplus of the ſaid perſonal 
s eſtate, and of the rents and profits of the ſaid inteſtate's real 
« eſtate; and that the receiver who has been appointed by an 
« order of the ſaid Court of Chancery of the reats and profits 
4 of the ſaid inteſtate's real eſtate, be continued till the further 


* order of the ſaid court, and paſs his accounts before the ſaid 


«© Maſter; and that the appellants the Earl and Counteſs of 
* Buckinghamſhire be at liberty to apply to the ſaid court, for pay- 
* ment of what ſhall be coming to them upon the ſaid account, 


* for the ſaid Counteſs's ſhare of ſuch rents and profits, in like 


© manner as is before directed touching her ſhare of the ſurplus 
« of the ſaid perſonal eſtate ; and that what ſhall be found due 
to the appellant Focofa Catherina Drury, for her ſhare of the 
* ſurplus of the ſaid perſonal eſtate, and of the income and pro- 
e duce thereof, and for her ſhare of the rents and profits of the 
* ſaid real eſtate, (after deducting thereout what ſhall be al- 
* lowed for her maintenance and education as aforeſaid) be 
* placed out upon Government or real ſecurities for her benefit, 
* in the name and with the privity of the accountant general 
* of the ſaid court, to be placed to his account in this cauſe, 
* ſubject to the further order of the ſaid court; and that the ſaid 
* Maſter enquire whether the ſame or any part thereof hath 
been already placed out on any ſuch ſecurities, and if the 
e faid Maſter ſhall find them to be proper, that the ſame be con- 
e tinued ; and that ſo much of the appellant Foco/a Catherina's 
* ſhare of ſuch rents and profits as are in the ſaid receiver's 
* hands, and ſo much as ſhall hereafter be received by him for 
* ſuch ſhare, be paid into the Bank, in the name and with the 
„ privity of the ſaid accountant general, to be placed to his ac- 
count in this cauſe, for the ſaid Foco/a Catherina Drury's be- 
© nefit, ſubje& to the further order of the ſaid court; and that 
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te the ſaid ap pelest Focoſa Catherina Drury be at liberty to 


apply to the ſaid court, for payment to her of what ſhall be 


* coming to her on the accounts before directed, or for the tranſ.. 
«fer or aſſignment of any ſecurities, on which the ſame or any 
© part thereof ſhall have been placed out, when ſhe ſhall attain 


© her age of 21 years, or be married: And that the ſaid Maſter 


« do enquire, whether any thing, and what, is proper to be al. 
te lowed, for keeping up the manſion houſe, park and premiſes 
* uſually occupied therewith, during the minority of the ap- 
e pellant Focoſa Catherina Drury, and ſtate the ſame, with his 


« opinion thereon, to the ſaid Court: And it is further oR DER. 
« xp, that in taking the ſeveral accounts before directed, the 


te ſaid Maſter do make to all parties all juſt allowances; and 
that all the parties be paid their coſts of this ſuit to this time, 
eto be taxed by the ſaid Maſter, out of the ſaid inteſtate's eſtate; 
* and that the conſideration of the ſubſequent coſts, and of all 
c further directions, be reſerved till after the ſaid Maſter ſhall 
te have made his report; and that all parties be at liberty to ap- 
« ply to the ſaid Court of Chancery as there ſhall be occaſion; 
c and that the ſaid Court do give all neceſſary and hg direc« 
" tions, for carrying this judgment into execution.” 


Foſeph Sims, Clerk, - 5 Appellant 
Thomas Bennet, and others, — — | Reſpondents 
oth December, 1762. 


N the year 1 309, the abbot and convent of Stratford Lang- 

thorn, in the county of Efſex, having complained to Ralph 
de Baldock, then Lord Biſhop of London, of great loſſes by in- 
undations of their lands, and other diſtreſſes, the Biſhop, by 
an inſtrument of appropriation, dated the gth of April in that 
year, after obſerving, that the revenues of the ſaid monaſtery 
were greatly reduced by the accidents,” and other means, men- 
tioned in the ſaid inſtrument, did, for the relief of their diſtreſſes, 
by the advice and with the conſent of his chapter, and by virtue 


of his pontifical authority, give, grant and appropriate to. the 
| faid 


* 
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ſaid abbot and convent, the pariſh church of Eaſtbam, to the uſe. 
of the monaſtery for ever; ſaving thereout a convenient portion 
for the ſupport of a perpetual vicar in the ſame church: And 
therefore he ordained, that the vicar ſhould have a manſion houſe, 
and ſhould have and take the tythes of gardens and curtilages, 
and all ſorts of tythes, præter decimas garbarum et feni et molen- 
dint ad ventum; and that he ſhould have all oblations, offerings, 
legacies, mortuaries, and altarages ; J and that he ſhould alſo re- 
ceive from the abbot and convent, five. merks ſterling yearly, de 
prædict. decimis garbarum, in augmentation of his aforeſaid por- 
tion; reſerving the collation to dhe vicarage, to the. Biſhop and 
his — | 

By one of the ſtatutes * the diflplation as monaſteries made 
in the reign of King Henry VIII. the poſſeſſions of the abbot and 
convent of Stratford, and, amongſt other things, the rectory of 
the pariſſi church of Eaſtbam, were veſted in the Crown. And 
by a grant of the zoth of May, 36 Henry VIII. the King, under 
his great ſeal, granted to Richard Breme, and his heirs, all that 
his manor of Eaſtbam, and all his rectory and church of Eaſtham, 
with their appurtenances, lying in the county of Eſex; and 
granted, that the ſaid Richard Breme and his heirs fhould hold 
and enjoy the ſame in as full and ample manner as the late ab- 
bot of Stratford, in right of the monaſtery, held the ſame be- 
fore the diſſolution. Under which grant, and ſeveral meſne con- 
veyances, Dr. Wilkes, deceaſed, and the reſpondent Frances his 
widow, and the reſpondent Charles Hitch, were entitled to the 
ſaid impropriate rectory. 


J 


In January 17 56, the appellant was collated to the vicarage ' 
of the ſaid pariſh church of Eaftham, and was duly inſtituted, | 
and became entitled to the ſeveral tythes within the ſaid pariſh, 
and other emoluments with which the vicarage was endowed by 
the above inſtrument of appropriation. And in November follow- 
ing, he filed his bill in the Court of Chancery, againſt the reſpon- 
dents Bennet and others, ſtating, that they occupied and enjoy- 
ed ſeveral lands, and two meſſuages, and ſeveral parcels of land 
in the ſaid pariſh of Eaſtham ; and in the year 1756, planted 
and ſowed in ſeveral parcels of ſuch land, ſeveral quantities of 
beans and peaſe, and that great or conſiderable part thereof, they 


irom time to time about the months of July or Auguſt 1756, 
gathered 


n 
a. 
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plucking them from the ſtalk whilſt they were green, and ſent 
the ſame to ſeveral markets, and there ſold and diſpoſed of them; 
and that the beans and peaſe ſo ſowed or planted, or ſome part 
thereof, was or were of ſuch ſort or kind as are-always, or for 
the moſt part, gathered green for the food of man, and that all 
or great part thereof, were planted, gathered, and ſold by the 
reſpondents for that purpoſe ; and inſiſted, that he, as vicar, was 
entitled to the tythes thereof, and therefore prayed a an account 
and ſatis faction for the ſame. 


The reſpondents put in their anſwers; and the, reſpondent 
Bennet ſaid, that in the year 1756, he ſowed thirteen acres, or 
thereabouts, with peaſe and beans in the open fields, in the ſaid 
pariſh, and believed that in June, July and Auguſt, 1756, he 
gathered ten acres and an half, or thereabouts of the ſame, by the 
hand in the field, by plucking them from the ſtalk whilſt they 
were green, and fold them in a cart by retail, in pecks and ſmal- 
ler quantities, in and about the pariſh of Eaſtbam, and in the 
ſtreets of London, and the remainder of ſuch peaſe and beans 
were gathered into the barn and threſhed. And the reſpondent 
Johnſon ſaid, that he ſowed five acres of beans-and peaſe in the 
open fields in the ſaid pariſh,-and believed he gathered ſome part 
thereof by the hand, by plucking them from the ſtalk whilſt 
green, and fold a ſmall part thereof at Eaſtbam, and other parts 
in London ſtreets, and at market, and gathered and threſhed the 
Temainder in the barn. And both the reſpondents ſaid, that all 
their ground in the ſaid pariſh ſowed with peaſe and beans in 
1756, was, as they believed, plowed for that-purpoſe, and no 
part thereof was dug with a ſpade, except under or near the 
hedges, where the ſame could not be plowed, or in ſuch places 
as were too wet to be plowed : And that the tythes of all beans 
and peaſe, whether gathered green or otherwiſe, having been} 
always paid to the rector, and eſteemed to belong to him, they 
had therefore compounded, and particularly in the year 1750, 
with Dr. WViltes and his wife, as ſhe was the impropriatrix of 
the rectory; and hoped they ſhould not be again compelled! to 
account with the appellant as vicar, for thoſe tythes; and ſub- 
enitted the right to the judzment of the Court. 


Dr. 
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Dr. Wilkes, and the reſpondent Frances his wife, and the re- 
ſpondent Charles Hitch, by their anſwers, inſiſted on their right, L | 
as impropriators of the ſaid rectory, viz. the reſpondent Frances | 
inſiſted on her right thereto during her life; and the reſpondent | 
Hitch, to the reverſion and inheritance thereof, after her death ; 1 
and they alſo inſiſted, that all beans and peaſe, whether gathered | | | 
green or otherwiſe, belonged to the lay-impropriator of this ll 


pariſh, and not to the vicar, and that the ſame had always been if 
paid accordingly; and Dr. Yikes and his wife admitted, that | 
they had compounded with the reſpondent Bennet, and that they 
had accepted from him 2/. 55.64. in lieu of the tythes of 
beans and peaſe, which he ſet or ſowed in the ſaid pariſh in 
the year 1756; and that they had compounded in like manner 1 


with the reſpondent Jobnſon, for the ſum of 17 5. 6 d. which was i 
after the rate of 35. 6 d. by the acre. 
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- Witneſſes were examined on both ſides; and the witneſſes for 
the appellant proved, that the reſpondents Bennet and Jobnſon, 
in the ſummer of 1756, had peaſe and beans which grew on their 
lands and fields in the pariſh of Eaſtbam, which they gathered 
and plucked from the ſtem, green, and fold by the peck, or 
buſhel, to be eat green, for the food of families. But there 
was no evidence in the cauſe, that the vicars of Eaſtham had been 
uſed to take the tythes of ſuch beans and peaſe. Some witneſſes 
however proved, that theſe kind of tythes were paid to the vicars 
of the neighbouring pariſhes of Low Layton and Weftbam. 


On the 22d and 23d of February 1760, the cauſe was heard 
before the Lord Keeper Henley, when his Lordſhip took time 
to give his opinion: And on the foth of November following, 
he was pleaſed to decree, that the bill ſhould ſtand diſmiſſed 
without coſts. | 


The appellant apprehending himſelf aggrieved by this decree, C. Yorke. 
appealed therefrom ; and on his behalf it was ſaid to be admit- W. de Grey. 
ted by the reſpondents, that if the tythe of beans and peaſe cul- 

tivated in a garden-like manner, and gathered by the hand while 
green, was a ſmall tythe, it was not included in the exception 
out of the vicar's endowment. Many arguments might be of- 
fered to prove it ſuch. The quality of all tythes is to be deter- 
mined at the time of ſeverance, when the right accrues. The 
Vor. V. ER ſame 
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x fame thing which produces a great tythe in one ſtate and mode 
of culture, produces a {mall tythe in another. If clover is cut 
for hay, it is conſidered as a great tythe; but when ſuffered to 
grow for ſeed, it is conſidered as a ſmall tythe. And this is alſo 
the caſe of tares ; when cut green, they are referred to the lat- 
ter claſs, when matured and dried before being cut, they are re. 
ferred to the former. That the tythe in queſtion; was certainly 
not a tythe of corn or grain, and it bore two marks of a ſmall 
tythe, 1ſt, it was in the nature of a garden tythe, being diſtin- 
guitſhed out of that deſcription not by difference of culture, but 
merely by the locality of ſetting the peaſe and beans: 2dly, It 
og was a new and modern culture. But ſuppoling it to be a great 
| tythe, ſtill the vicar was intended to be endowed with it, becauſe 
it was not included in the exception out of his endowment, 
Beans and peaſe pluckt from the ſtem. by the hand whilſt green, 
however cultivated, or wherever planted, can never be tythed 
under the deſcription of decimæ garbarum. Spelman, in his gloſ- 
ſary, interprets garba to be faſciculus either of fruits or wood; 
and Du Freſue calls it ſpicerum manipulus; and Matthew of 
Weſtminſter ſays, frumenti manipulus quem patrid lingud dicimus 
ſheaf, gallice vero garbam. But the tythe in queſtion could not 
fall under the meaning of the word garba, being ſet out and 
taken by a meaſure totally different. That it was not an objec- 
tion of any weight to the appellant's demand, that if tythes 
were paid to the vicar, for beans and peaſe gathered green, ano- 
ther tythe would be claimed by the rector, when the ſtalks ripen- 
ed and were cut down, by which means a double tythe would 
be payable for the ſame thing: For this would appear otherwiſe 
7 when the matter was conſidered, not in the light of. paying two 
'tythes for one thing, but of dividing the fame tythe between 
two different owners, - according to the. grant of appropriation. 
The vicar would have his tythe of what was actually gathered 
green, and the rector of what was left after it ſhould be cut 
down. Nor was it an objection of any more weight, that in 
© conſequence of the appellant's reaſoning, the farmer would have 
it in his power to determine the property of tythes between the 
rector and the vicar, from the manner or place of culture, or time 
of gathering: For this was a contingency which attended this 
kind of right ; the occupier being allowed by law to cultivate 
his land as .he and his landlord would think proper, which 
| . makes 
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makes tythes in their own nature a fluctuating and uncertain 
2 . 1762. 
inheritance. — e 


On the other fide it was contended, that a vicar cannot claim T. Sewell. 
tythes of any kind, but by endowment, or by uſage, which is G. Perrot. 
only evidence of an endowment ; that in this caſe there was no 
evidence of uſage ; and therefore, if the vicar was not entitled to 
the tythes in queſtion under the endowment, he was not entitled 
at all. That by the endowment, the tythes in queſtion were ex- 
cepted out of the grant to the vicar; for the words decimas gar- 
barum in the exception, have always been conſidered as technical 
terms, appropriated to and deſcriptive of great tythes, and to 
diſtinguiſh them from ſmall tythes. And garba in its ſignifica- 
tion, comprehends peaſe and beans growing in fields, as well as all 
other ſorts of corn and grain growing in fields. So that peaſe and 
beans being in their own nature a great tythe, were in this caſe 
excepted out of the vicar's endowment, under the name of garbs. 


It is however inſiſted, that in the preſent caſe, the peaſe and 
beans being pluckt green, and ſold for the food of man, they are 
applied to the ſame uſe as peaſe and beans growing in gardens, 
which are a ſmall tythe; and that this tythe ought to take its 
1 from the uſe which the thing tytheable is applied 
to, and therefore is a ſmall or vicarial tythe, and not within: 
the meaning of decimæ garbarum. But all the caſes relative to 
tythes, taken together, ſerve to prove, that the law denominates 
and adjudges tythes to be great or ſmall, according to the nature 
of the thing, and not from the mode of cultivation, or uſe to 
which it is applied ; and that therefore in this caſe, the appli- 
cation of the peaſe and beans in queſtion for the food of man, 
they not being or falling. under the denomination of tythes of 
gardens, technically called decimæ hortorum, ought not to con- . 
vert the tythes thereof into ſmall tythes. Beſides, there was no 
evidence to prove the appellant, or any of his predeceſſors vicars 
of the pariſh, to have ever been in poſſeſſion of the tythes claim- 
ed by the bill; and therefore, as ſuch right was not eſtabliſhed 
by law, the Court could not decree any account thereof upon 


the bill. 


After hearing counſel on this appeal, it was ORDERED and Ab- Denz 


JuDGED, that the ſame ſhould be diſmiſſed ; | and | "00 decree — 8 
therein complained of, affirmed. * P- 304. 
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Caſe 47. Lord Charles & hpencer, Lord Robert Spen- 


cer, an infant, John, Lord Viſcount Appel 
Spencer, and the Honourable George 6 
Spencer his ſon, an infant, n ö 


George, Duke of Marlborough, John, a} 
of Bedford, Francis, Earl Godolphin, 
Charles, Lord Viſcount Fane, and 


„ 


7th February, 1763. 


Reſpondents. 


O HN, Duke of Marlborough, in conſideration of his great 
and eminent ſervices, was by letters patent, dated the 14th - 
of December in the 1ſt year of the reign of Queen Ann, created 


by her Majeſty Marquis of Blandford and Duke of Marlborough, 
to him and the heirs male of his body; his grace having been 


previouſly created Baron Churchill of Sandridge, and Earl of 


Marlborough, to him and the heirs male of his _ 


By other letters patent, dated the 22d of December in the ſame 
year, her Majeſty, as a further mark of her royal favour and ſa- 
tisfaction for his ſervices, and for the better ſupport of his dig- 
nity, granted him a yearly penſion of 5000 J. payable out of the 
revenues of the poſt office, during her Majeſty's life. b 


And by further letters patent, dated the 5th of May in the 
4th year of her Majeſty's reign, the honour, manor and park of 
Woodflock, and the houſe ſince erected there, called Blenheim 
houſe, and other lands and hereditaments, were alſo granted by 
her Majeſty to the Duke and his heirs, in purſuance of a previous 
act of parliament to authoriſe ſuch grant. 


In order to perpetuate the memory of ſervices thus diſtinguiſh- 
ed and rewarded, an act of parliament paſſed in the 5th year of 
ber Majeſty's reign, intitled, An act for the ſettling of the 


* honours and dignities of John Duke of Marlborough upon his 
I 


poſterity, 
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e poſterity, and annexing the honour and manor of WMood- 
« flock and houſe of Blenbeim, to go along with the faid ho- 
« nours ;” whereby it was enacted, that in default of heirs male 
of the body of his Grace, the ſaid honours and dignities ſhould 
be veſted in and enjoyed by the Lady Harriot, eldeſt daughter 
of the Duke, and wife of the reſpondent Francis Earl Godolphin, 
and the heirs male of her body begotten; and for default of 
ſuch iſſue, by Ann Counteſs of Sunderland, ſecond daughter of 
the Duke, and the heirs male of her body; and by his Grace's ſe- 
veral other daughters, therein named, and their iſſue male and 
female. And for default of ſuch iſſue, to all and every other 
« the iſſue male and female, lineally deſcending of or from the 
„ {aid Duke of Marlborough, in ſuch manner, and for ſuch eſ- 
ce tate, as the ſame are before limited to the before mentioned 
« jſſue of the ſaid Duke; it being intended and hereby enacted, 
e that the ſaid honours ſhall continue, remain, and be veſted in 
« all the iſſue of the ſaid Duke, ſo long as any ſuch iſſue male 
* or female ſhall continue, and be held and enjoyed by-them 
« ſeverally and ſucceſſively in manner and form aforeſaid; the 
te elder of the deſcendants of every elder iſſue, to be preferred 
« before the younger of ſuch iſſue. And it was further enact- 
ed, that the honour, manor, and park of Woodflock, together 
with Blenheim houſe, and the premiſes therewith granted; ſhould 
after the death of the Duke and his Ducheſs, in default of iſſue 


male of his body, be held and enjoyed by all the daughters of 


the Duke, and the heirs male of their reſpective bodies, and 
all others ſucceſſively, in ſuch manner as the honours were be- 
fore limited to go; with a power of leafing for 21 years, or 
for any number of years, determinable on one, two, or three 
lives. And it was enacted, that neither the Duke, or his daugh- 
ters, or the heirs male of their bodies, or any other perſon to 
whom the premiſes ſhould come by virtue of the limitations 


aforeſaid, ſhould have any power, by fine, recovery, or any other 


at, to bar any perſon, to whom the premiſes were thereby li- 
mited, from enjoying the ſame, according. to the limitations be- 
fore mentioned. 


In the ſame year a further act was alſo paſſed, ** for ſettling 
* upon the Duke and his poſterity, a penſion of 5000/. per ann. 
for the more honourable ſupport of their dignities, in like man- 
< ner as his honours and dignities, and the honour and manor 
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te of Woodſtock and houſe of Blenheim were already limited and 
« ſettled;” by which a new annuity or penſion of 5000/7. was 
granted out of the poſt office, in lieu of the former annuity, 
payable, after the death of the Duke and Ducheſs, to the heirs 
male of the body of the Duke; and for default of ſuch iſſue, to 
all his daughters, and their heirs male, and to all others ſucceſ- 
ſively, in ſuch manner as the honours were by the preceding 
act limited to go; with a like reſtriction as in the preceding 
act, prohibitory of and vacating any act to be done for barring 
the perſons to whom the annuity was thereby appointed to 
come. 


In contemplation of theſe ſeveral acts, and with a view of 
communicating to a large ſhare of his own private property the 
ſame unalienable qualities which the Legiſlature had thought fit 
to annex to the royal and public bounties, and 1n order to per- 
petuate the ſame, his Grace executed an inſtrument, or deed of 
covenant, with the Duke of Montagu and other truſtees, dated 
the 17th of November 1712, by which, in conſideration of na- 
tural love and affection to his daughters, and for the better ſup- 
port of his honours and dignities, he covenanted to aſſign and 
pay to the truſtees, ready money or ſecurities, to the amount of 


400, ooo, in truſt, to be diſpoſed of in purchaſing lands and 


hereditaments, to be conveyed to the uſe of his Grace, and the 


| heirs male of his body; with remainder to other truſtees, for a 
term of gg years, for raiſing the ſeveral annuities therein men- 


tioned ; with ſeveral remainders to his ſeveral daughters, and 
their iſſue male and female; and to all other perſons male or 
female that ſhould lineally deſcend from his body, and to their 
iſſue male and female, in ſuch manner, and for ſuch eſtates, as 
were therein mentioned ; his intention being declared therein, 
that the lands to be purchaſed ſhould continue and remain to all 
the iſſue of his body, as long as any ſuch ſhould be, ſo long 
as by law it might be, to go along with his honour and duke- 
dom of Marlborough; and for want of ſuch iflue, to his right 
heirs: With other directions touching the limiting the ſaid eſtate, 
and proviſions for his ſons-in-law ; with power to the reſpective 
tenants for life or in tail male, to be made purſuant to- the 
faid deed, for leaſing the lands and eſtates ſo to be purchaſed; 
with power for the ſaid truſtees to revoke the uſes in tail male 
to be limited to perſons not in being, when they ſhould be 
reſpectively born, and in licu thereof to limit the ſame to them 
reſpectively 
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reſpectively for their lives, without impeachment of waſte; 


with remainder to their ſeveral ſons in tail male ſucceſſively. And 


the truſtees were thereby directed to apply, in ſeven years after 
his deceaſe, for an act of parliament for confirming the ſaid ſet- 
tlement, and making the ſettled and to be ſettled premiſes un- 


alienable; and thereby all other his purchaſes, either in his own 
name, or in the names of his truſtees, were directed to be to the 


ſame uſes, and ſubject to the ſame powers, as the lands to be 
purchaſed with the money, and other perſonal eſtate in the ſaid 
indenture mentioned, were thereby directed to be. But this 
inſtrument was made ſubject to revocation, by deed or will. 


On the 19th of March, 1722, the Duke made his will, where- 
by after reciting the preceding truſt deed of the 17th of Novem- 
ber 1712, together with a ſubſequent will and ſeveral codicils by 
him made, and that ſince the deed ſeveral purchaſes had been 
made by the truſtees, which had been conveyed to them to 
the uſes in that deed, and that other part of the truſt money 
had been placed out upon ſecurities ; he therefore by his will 
revoked the ſaid deed, and the ſubſequent will and codicils. 
And to the intent, that there might be one entire ſettlement 
and diſpoſition, or directions for a ſettlement and diſpoſition 
of his whole eſtate real and perſonal; and for the natural 
love and affection which he bore to Sarah Ducheſs of Marl- 
borough his wife, and to his children and grandchildren, and 
for continuing his eſtates, or the greateſt part thereof, in man- 
ner therein. after mentioned, in the deſcendants from him, ſo 
long as the ſame might be by law; he gave and deviſed all his 
lordſhips, manors, meſſuages, lands, tenements and heredita- 
ments, ſituate in the ſeveral counties of Northampton, Oxford, 
Wilts, and Hertford, or elſewhere in England, not ſettled by act 
of parliament, as well thoſe purchaſed by or in the names of his 
truſtees, as all others to which he was entitled in law or 
equity (except his mortgages, or real ſecurities for money) unto 
the ſaid Sarah Ducheſs of Marlborough, Jobn Duke of Montagu 
and Scroope Duke of Bridgewater, the reſpondent Francis Earl 
Godolphin, William Clayton Eſq; afterwards Lord Sundon, and 
William Guidott and John Hanbury Eſqrs; their heirs and aſſigns, 
to the ſeveral uſes, upon the ſeveral truſts, and for the intents and 
purpoſes after mentioned viz. 


As to all his ſaid eſtates (except certain eſtates in Hertford- 


Hire, late of Richard Fenyns, Eſq; deccaſed, which he gave to 
the 
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ment to cher children or grandchildren) ſubject to the payment 


of ſeveral annuities ſinee determined; to the uſe of Harriot then 


Counteſs Gadolphin, afterwards Ducheſs of Marlborough, wife 
of the reſpondent Earl Godolpbin, for life, ſans waſte ; remain. 
der to the Dukes of Montagu and Bridgwater, and their heirs, 
in truſt to preſerve the contingent remainders; and after her 
deceaſe (in caſe the reſpondent Earl Godolpbin ſhould ſurvive her, 
and ſhould not be entitled, as tenant by the curteſy, to the 


penſion of 50001. per ann. ſettled by the act of the 5th of Queen 
Ann, on the teſtator's poſterity, and to which the Earl did not- 


become entitled) then to the intent that the ſaid reſpondent, 
during his life, ſhould receive thereout an annuity of 5000/, 
free from taxes: And after the deceaſe of Harriot Counteſs Go. 
dolphin, (ſubject to ſuch annuity) to the uſe of William Godbl. 
phin Eſq; called Lord Ryalton, ſon and heir apparent of the ſaid 
Earl and Counteſs for life, ſans waſte, remainder to the ſame 
truſtees to preſerve the contingent remainders, remainder to the 
firſt and other ſons of Lord Ryalton in tail male; remainder to 
all other the ſon and ſons of Harriot Counteſs Godolphin, ſuc- 
ceſſively in tail male; remainder to Robert Spencer Eſq; called 
Lord Robert Spencer (eldeſt ſon of Ann late Counteſs of Sunder- 
land, the teſtator's ſecond daughter) for life, ſans waſte ; remain- 
der to truſtees to preſerve the contingent remainders, with 
remainder to his firſt and other ſons in tail male (but which uſes 


never veſted, as he died in the lifetime of the Counteſs Godol- 


phin, without ifſue) remainder to Charles Spencer (afterwards 
Earl of Sunderland, and ſince Duke of Mariborough, ſecond ſon 
of the ſaid Ann Counteſs of Sunderland, and father of the ap- 
pellants Lord Charles and Lord Robert Spencer, and of the re- 
ſpondent George Duke of Marlborough) for his life, without 
impeachment of waſte; remainder to truſtees to preſerve the 


contingent remainders, remainder to the firſt and other ſons of 
the ſaid Charles Spencer in tail male. 


But to this laſt limitation, as well as the preceding one to 
Lord Robert Spencer, a condition was annexed, that if the teſta- 
tor ſhould die without iſſue male, and the Counteſs Godolphin 
and Lord. Ryalton and Lord Robert Spencer, ſhould alſo die with- 
out iſſue male, whereby the ſaid Charles Spencer, or, in calc 
of his death, one of his ſons ſhould be ſeiſed of the premiſes in 

2 poſſeſſion; 
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poſſeſſion; ; that if the nid Charles Spencer, or ſuch of his 
ſons who ſhould be firſt ſeiſed in poſſeſſion of the premiſes, be- 


ing of full age, ſhould not within fix months, convey to the 


uſe of John Spencer (third ſon of the ſaid Ann Counteſs of Sun- 
derland, and father of the appellant ohn Lord Viſcount Spencer) 
and the heirs male of his body, if then living (Charles Earl 
of Sunderland being then dead, and if not, then within three 
months after his deceaſe) all the manors, lands and hereditaments 
ſettled upon the ſons of the ſaid Charles Earl of Sunderland and 
Ann Counteſs of Sunderland, deceaſed, ſucceſſively in remainder 
in tail male, upon their marriage, by an indenture dated the 27th 
of October 1699 ; that then the uſes limited to the ſaid Charles 
Spencer, and the truſtees for his life, and to his ſons in tail male, 
ſhould determine and be void. And for default of ſuch iſſue 
male of the ſaid Charles Spencer, or upon the determination of 
the precedent eſtates, by virtue of the proviſo before mention- 
ed, which of them ſhould firſt happen, to the uſe of the ſaid 
John Spencer for life, ſans waſte; remainder to truſtees to 
preſerve contingent remainders, remainder to his firſt and other 
ſons in tail ; with ſeveral remainders over, to the teſtator's other 


children and grandchildren therein named. And then follows 
this clauſe : 


And for default of ſuch iſſue, to all and every other the 
cc * iſſue male and female, lineally deſcending of or from me, 
jn ſuch manner, and for ſuch eſtate, as the ſame are herein be- 
« fore declared and limited to the before mentioned iſſue of 
*© me: It being my intention, that the ſaid premiſes ſhall con- 
te tinue, remain and be veſted in all the iſſue of me, ſo long as 
* any iſſue male or female ſhall be, to be held or enjoyed by 
* them ſeverally and ſucceſſively in manner and form aforeſaid ; 


the elder, and the deſcendants of every ſuch elder iſſue, to 


* be preferred before the younger of ſuch iſſue, as long as by 
e the laws of the realm it may be.“ And for want of ſuch 
iſſue, to the uſe of the teſtator's right heirs for ever. 


And in the ſaid will was contained the following clauſe ; viz. 
* And I do hereby impower and direct my truſtees the faid 
* Sarah Ducheſs of Marlborough, fohn Duke of Montagu, 
* Scroope Duke of Bridgwater, Francis Earl Godolphin, William 


* Cieyton, William Guidott, and John Hanbury, and the ſurviv- 
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« ors and ſurvivor of them, and the heirs and afſigns of ſuch 
„ ſurvivor, on the birth of each and every ſon hereafter to be 
« born of the ſaid Lord Ryalton, and alſo of the ſaid Harre 
«© Counteſs Godo/phin, and alſo of the ſaid Lord Spencer, Charles 
Spencer and Jobn Spencer, and alſo of the ſaid Mary Ducheſg 
* of Montagu, and alſo of the ſaid Harriet Ducheſs of Newcaſtle, 
and alfo of the ſaid John Bateman, and alſo of the ſaid Lady Ann 
* Bateman, and alſo of the ſaid Lady Diana Spencer, and alſo 
* of the ſaid Lady Arn Egerton, and alſo of the ſaid Lady Ja- 
« bella Montagu, and alſo of the ſaid Lady Mary Montagu, by 
% deeds atteſted by two or more credible witneſſes, to revoke and 
*© make void the reſpective uſes limited to their reſpective ſons in 
* tail male; and in lieu thereof, to limit the premiſes (except be- 
* fore excepted) to the uſe of ſuch ſons for their lives, without 
* impeachment of waſte ; with immediate remainders to the re- 
© ſpective ſons of ſuch ſons, ſeverally and reſpeQvely 1 in tail male, 
* according to the ſeniority of the ſaid ſons.” The teſtator then 
gave to the Ducheſs his wife, during her life, the uſe and oc- 
pation of all his pictures, glaſſes, hangings and beds, and all 
other the houſehold goods and furniture which ſhould be in 
Blenheim houſe at the time of his deceaſe, and of his gold plate 
with the elector of Hanover's arms engraved thereon ; And af- 
ter her deceaſe, he gave the uſe and occupation thereof to the 
Counteſs Godolphin for her life; and after her deceaſe, to Lord 


* Ryalton for his life. And it being his deſire (as he thereby 


declared) that the ſame might always be enjoyed with Blenheim 
houſe, by the owner thereof, being Duke or Ducheſs of Marl- 
borough, according to the ſettlement of the ſaid houſe by act of 
Parliament, he annexed the glaſſes and marbles fixed in the faid 
houſe, to the fame ; and declared them to be taken as part of, 
and-enjoyed therewith, and all other the ſaid goods and furni- 
ture, ſo far as by law the ſame might be annexed thereto. 


And after the death of Lord Ryalton, he gave the faid houſe- 
hold goods and | furniture to William Clayton, William Guidott, 
and John Hanbury, their executors, adminiſtrators and aſſigns, in 


truſt for the firſt and other ſons of the body of Lord Rya/tan, and 


the heirs male of their bodies; and for the ſeveral other ſons 
to be begotten of the ſaid Harriet Counteſs Godolpbin, and the 
heirs male of their ſeveral bodies; and for the ſaid Lord Ro- 


dert Spencer, and the ſons of his body to be begotten, and the 
Hhuaeirs 
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heirs male of their bodies; and for the ſaid Charles Spencer for 
his life, and for the ſeveral ſons of his body to be begotten, and 
the heirs male of their ſeveral bodies; and for the ſaid Mary 


Ducheſs of Montagu for her life, and for the ſeveral ſons of her 


body lawfully to be begotten, and for the heirs male of their 
ſeveral bodies; and for the ſeveral other perſuns, and the heirs 
male of their ſeveral bodies ſeverally and ſucceflively, in ſuch 
order, manner and form, and for ſuch intereſt, as was given, 
deviſed or hmited to or for them reſpectively, in the lands and 
hereditaments not ſettled by act of parliament, before deviſed to 
the Counteſs Godolphin for her life; the teſtator declaring his 
intent to be, that the ſaid houſchold goods and furniture ſhould, 
at all times thereafter, remain and be in the ſaid houſe, and there- 
in uſed and enjoyed, by the perſon or perſons who ſhould from 
time to time be entitled to the ſame; the Counteſs and all 
perſons therein named, who were by virtue of the truſt to 
have the uſe of the ſaid goods for life, entering into recogniz- 
ance, before taking poſſeſſion of the ſaid houſe and goods, in the 
penalty of 20, ooo. with condition to preſerve and leave the 


ſame at their reſpective deceaſes, in as good condition as the 


ſame ſhould be at the taking poſſeſſion thereof, reaſonable uſe, 


wearing, and inevitable accidents by fire or otherwiſe, excepted. 
Then follows this clauſe ; vzz. 


© And I do hereby declare and direct, that upon the birth of 
„each ſon of the ſaid Lord Ryalton, and each other ſon of the 
* ſaid Harriet Counteſs Godolphin, and each ſon of the ſaid Ro- 
bert Spencer, Charles Spencer, and Fohn Spencer, and of Mary 
*© Ducheſs of Montagu, and of ſuch other perſons as aforeſaid, 
they the ſaid William Clayton, William Guidott and Jobn Han- 
* bury, and the ſurvivors and ſurvivor of them, and the exe- 
ce cutors and adminiſtrators of ſuch ſurvivor, do and ſhall re- 
* voke the truſt of the ſaid houſehold goods and furniture here- 
* in before limited for ſuch ſon or perſon, and for the heirs male 
* of his or her body; and in lieu and ſtead thereof, to limit the 
** ſaid truſt to be for his or her life only, and afterwards for the 
* firſt and every other ſon of his or her body in tail male.” 


And he bequeathed the uſe of the diamond ſword given him 
by the Emperor, and of his Georges and collar uſed by him as a 


Knight of the Garter, to Lord Rya/fon for life; and after his 


1 deceaſe, 
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deceaſe, to Clayton, Guidott and Hanbury, their executors, admi. 
niſtrators and aſſigns, upon truſt for ſuch perſon and- perſons, 
and for ſuch time and in ſuch manner, as he had before given 
the ſaid houſehold goods and furniture, that ſhould be at his 
deceaſe in Blenheim houſe; the ſame truſts to be revocable and 
to be revoked, in ſuch manner as the truſt before limited of the 
ſaid houſehold goods and furniture at Blenheim houſe, were made 
revocable and directed to be revoked. And after giving other 
annuities and ſeveral pecuniary legacies, the teſtator bequeath- 
ed all the reſidue of his perſonal eſtate, not before diſpoſed 
of (his debts and funeral charges being firſt paid) to his aid 
truſtees, in truſt to lay out the ſame entirely, or by parts, in 
the purchaſing manors, lands and hereditaments in fee ſimple in 
England, with the approbation of his wife, the Counteſs Go- 
dolphin, and Lord Ryalton, or of the ſurvivors or ſurvivor ; and 
after the deceaſe of the ſurvivor, at the diſcretion of the truſtees, 
with the approbation of the Duke or Ducheſs of Marlborough for 


the time being, to be ſettled and ſecured to the ſeveral uſes, truſts, 


intents and purpoſes, and by and under all and every the limi- 


tations, powers of revocation, other powers, conditions, reſtric- 
tions and agreements therein before limited, directed and ap- 


pointed, of and concerning his real eſtate before deviſed to his 


ſaid truſtees to the uſe of the Counteſs Godolpbin for life, with 
remainders over, ſubject to and charged with the annuities, le- 


gacies and appointments therein mentioned. 


After the preceding limitations and reſtrictions, the teſtator 
proceeds with the following clauſe: viz. © And I do hereby 
* jntreat his moſt ſacred Majeſty, the Lords ſpiritual and tem- 
05 „ poral, and Commons in parliament aſſembled, or to be aſſem- 
« bled, that an act of parliament may be had and obtained for 
« ſettling my real eſtate, herein before deviſed, or to be pur- 
© chaſed with my perſonal eſtate, in purſuance of this my will, 
„and alſo my goods which ſhall be in Blenheim houſe and Marl- 
« borough houſe, at the time of my deceaſe, to ſuch uſes, and 
« according to my intentions expreſſed herein, and that the 
*« ſame be unalienable, as the honour and manor of Wood- 
© fock and houſe of Blenheim are made, by the ſaid recited act of 
« parliament, of the fifth year of her ſaid late Majeſty ; and I 
do hereby direct my faid truſtees, and the ſurvivors and ſur- 


„„ yivor of them, and the executors and adminiſtrators of ſuch 
cc ſurvivor, - 
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' « ſurvivor, in humble manner to apply for obtaining ſuch act 
of parliament for the purpoſes aforeſaid.” He then appointed 


his Ducheſs, and the Dukes of Montagu and Bridgewater, and 


the reſpondent the Earl Godolphin, together with Clayton, Gui- 
dott, and Hanbury his executors. 


On the 16th of June 1722 the teſtator died, without having 
any daughter born after his will, and without ifſue male; and 


all the executors proved the will, except the Dukes of Montagu 
and B ridgewater. 


Harriot Counteſs of Godolphin, Lord Ryalton, and Lord Robert 
Spencer, named in the will, all died without iſſue male; and on 
the deceaſe of the Counteſs, then Ducheſs of Marlborough (who 
ſurvived her ſon and Lord Spencer) on the 24th of Ofober 1733, 
Charles Spencer named in the will, father of the reſpondent the 
Duke of Marlborough, became ſeiſed for life of the eſtates limit- 
ed by the will, and purchaſed with part of the perſonal eſtate, 
and entitled to the yearly produce of the reſiduary perſonal eſtate 
not inveſted in purchaſes; and in compliance with the condition 
in the will, he by leaſe and releaſe, dated the 11th and 12th of 
January 1733, and by fine, conveyed all the eſtates which, by 
the indenture of the 29th of October 1699, were ſettled upon the 
ſons of the ſaid Charles Earl of Sunderland, by Ann Counteſs of 
Sunderland his wife, ſucceſſively in remainder in tail male, to 
the uſe of his brother Jobn Spencer, and the heirs male of his 
body, 


Several ſums of money, part of the teſtator's perſonal eſtate, 
were after his death laid out by his truſtees in the purchaſe of 
_ eſtates, in the ſeveral counties of Wilts, Oxford, Bedford, Bucks, 
and Lincoln, and elſewhere, of a great yearly value ; which, as 


they were purchaſed, were conveyed to the truſtees and their 


heirs, upon the truſts in the will generally. 


In 7. rinity Term 1738, 2 bill was exhibited in the Court of 
Chancery, in the names of Sarah Ducheſs of Marlborough, the 
reſpondent Francis Earl Godolphin, and William Clayton, then 
Lord Sundon, the then ſurviving acting executors and truſtees, 
againſt Charles then Duke of Marlborough, and his ſon George 
then Marquis of Blandford, and alſo againſt the ſaid Fohn Spencer 
V1 £ TY father 
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— father of the appellant Lord Viſcount Spencer, and againſt his 


1763. 


Lordſhip and others; praying that ſuch of the truſts of the will 
as had been performed, and ſuch purchaſes as had been made 
with the truſt eſtate, might be approved; and that ſuch of the 
truſts as remained unperformed might be carried into execution, 
under the direction of the Court, and that all proper accounts 
might be taken of the teſtator's eſtates, and the rents and profits 
thereof, and of the application thereof; and that ſo much of the 


teſtator's reſiduary perſonal eſtate as had not been laid out, might 


be inveſted in purchaſes with the approbation of the Court, and 


that the ſeveral eſtates to be purchaſed, might be conveyed and 


ſettled under the direction of the Court. 


The cauſe was heard on the 26th of June 1740, before the 
Lord Chancellor Hardwicke, when it was referred to a Maſter to 
take the ſeveral accounts of the teſtator's eſtates real and perſonal, 


and to enquire into the purchaſes made by the executors and 


truſtees, with the reſiduary perſonal eſtate; and directions were 
alſo given for inveſting the remainder of the teſtator's perſonal 


eſtate in the like purchaſes, according to his will, with the Maſ- 


ter's approbation ; and alſo for inventories to be made of the 
teſtator's goods and furniture in Blenbeim houſe, and that the 
Ducheſs ſhould enjoy the ſame during her life; with liberty af. 
ter her death for the perſon intereſted, to apply to the Court 
concerning the ſame ; and the diamond ſword, and the Georges 
and collar, were alſo ordered to be delivered to Charles then 
Duke of Mar/borough, on his entering into a recognizance for 
the re-delivery thereof, after his death, to the perſon enti- 
tled to the ſame: And a queſtion having ariſen touching the 
power given by the teſtator's will to the truſtees, to revoke the 
uſes thereby limited to the firſt and every other ſon of the re- 
ſpective tenants for life of the eſtates therein mentioned, on their 
reſpective births, and to limit the premiſes to the uſe of ſuch 
ſons for their lives only; and whether, in conſequence thereof, the 
reſpondent the now Duke of Mar/borough, and the appellant 
Fohn Lord Viſcount Spencer, both at that time infants, were 
entitled to limitations 1n tail, or for life only, in the ſettlement 
to be made of the ſaid eſtates? The conſideration in what man- 
ner the ſettlement of the ſaid eſtates ought to be made, was re- 
ſerved until the determination of that queſtion. 


2 
The 
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The ſeveral eſtates at that time purchaſed by the truſtees hav- 
ing been approved by the Maſter, the ſaid Charles Duke of 
Marlborough was ſoon after put into poſſeſſion thereof; and the 
diamond ſword, the collar and Georges, and the goods and fur- 
niture at Blenheim houſe, were likewiſe delivered to him after the 
death of Sarab Ducheſs of Marlborough, his Grace having, pre- 
vious to the ſeveral deliveries, entered into the recognizances 
required by the decree. 


All the executors and truſtees (except the reſpondent Earl 
Godolphin) being dead, the reſpondents John Duke of Bedford 
and Charles Lord Viſcount Fane, together with Dr. James 
Stephens, fince deceaſed, were appointed truſtees of the teſtator's 
real and perſonal eſtates, jointly with the reſpondent Earl Godol- 
pbin, purſuant to different orders of the Court, and the truſt 
eſtates were conveyed and affigned to them accordingly. 


On the 2oth of November, 1758, Charles Duke of Marlborough 
died, leaving the reſpondent George Duke of Marlborough, his 
eldeſt ſon, and the appellants Lord Charles and Lord Robert 
Spencer, his yeunger ſons, all infants, 


In Hilary Term, 1759, a new bill was exhibited in the 
name of the reſpondent the Duke of Marlborough, againſt the 
other reſpondents the Duke of Bedford, Earl Godolphin, Lord 
Fane and Dr. Stephens, the then truſtees, againſt the reſpon- 
dent Joſeph Fyſon, the adminiſtrator of Lord Sundon, who ſur- 
vived Guidott and Hanbury, and alſo againſt all the appellants ; 
inſiſting, that the reſpondent the Duke (who was not born till 
after the will and death'of the teſtator) did, upon his birth, as 
being eldeſt ſon of Charles the laſt Duke of Marlborough, in the 
will called Charles Spencer, become entitled to a remainder in tail 
male in all the real eſtates of which the teſtator died ſeiſed, 

and to a remainder in tail male in equity in all the real eſtates _ 
which after his death were purchaſed with his perſonal eſtate ; 

and that the truſtees ought to convey the ſame to him as tenant 
in tail male, with remainders over to ſuch of the uſes limited by 
the will as were then ſubſiſting ; without inſerting in ſuch con- 
veyances, any power to the truſtees to revoke the eſtate tail to be 


ſo limited to him, or any of the uſes or eſtates to be limited or 
declared 
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or conveyance to be made or executed by the truſtees, under co- 
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declared by ſuch new conveyances ; for that the legal and equi- 
table eſtate in tail male being ſo veſted in him, could not, by the 
rules of law or equity, be diveſted or altered by any act, deed 


lour of the power contained in the will, or otherwiſe: And 
charging, that the teſtator's intention to make his eſtates unalien- 
able, was contrary to the rules of law and equity, and void, as 
tending to eſtabliſh a perpetuity ; and that ſuch attempt, ſhould 
it take effect, would diſable the reſpondent the Duke from mak- 
ing any proper proviſion for his younger children, or for the 
payment of any debts he might contract : And further charging, 
that being entitled to ſuch legal and equitable eſtate tail in the 
real eſtates, he was alſo entitled to have the leaſehold eſtates 
purchaſed with the truſt monies, abſolutely aſſigned to him, 
without any limitation over, ſuch leaſehold eſtates being in their 
nature chattel intereſts, and incapable of being entailed or ſettled 


in ſo ſtrict a manner as lands of inheritance might be; and that 
he was further entitled to the goods in Blenbeim houſe, the dia- 


mond ſword, and Georges and collar, ſuch ſpecific things being 
In their nature chattels perſonal only, and incapable of limitation 
over: And therefore the bill prayed a full execution of the truſts 
of the teſtator's will, ſo far as the ſame could be by law; 
and that the truſtees might be decreed to convey and ſettle all 
the freehold and leaſehold eſtates deviſed by the teſtator, or fince 
purchaſed with his reſiduary perſonal eſtate, according to the 
true and legal import and conſtruction of his will; and ſo as that 
the reſpondent the Duke might be rendered tenant in tail male 
of the ſaid freehold eſtates ; and that the leaſeholds might be ab- 
ſolutely veſted in him, without any power of revocation, or other 
condition to defeat the eſtates to be in him limited; and that 
the remaining perſonal eſtate might be immediately inveſted and 
ſettled in like manner; and that the goods at Blenheim houle, 
and the other ſpecific things, might be alſo delivered to him as 
his own property, without ſecurity or condition. 
9 


The appellants Lord Charles and Lord Robert Spencer, being 
both infants, put in their anſwer by their guardian; and ſub- 
mitted whether the truſtees ought not, in purſuance of the 
power and direction contained in the will, to revoke the ſeveral 


uſes ag; limited of the eſtates of which the teſtator died 
| eile, 
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ſciſed, and to ſettle the ſame, together with the ſeveral real 
eſtates, purchaſed and to be purchaſed, in ſuch manner as. that 
the Duke, their elder brother, ſhould be made tenant for life 
only; with remainder to the uſe of truſtees and their heirs dur- 
ing his life, to preſerve the contingent remainders, and after his 
deceaſe to the firſt and other ſons of his body in tail male; with 
like remainders to the appellants one after the other, and after 
their deaths, to their firſt and other ſons in tail male ſucceſſively; 
and in default of ſuch iſſue, to ſuch of the uſes directed to be 
limited by the ſaid will as were capable of taking effect. And 
whether the truſtees ought not to be directed, upon the birth of 
any other ſon of the body of any of the perſons to whom an 
eſtate for life was limited by the will, to revoke all the uſes and 
eſtates that ſhould be then in being, and to make new ſettlements 
as often as any ſuch other ſon ſhould be born: And whether in 
every ſettlement to be executed by the truſtees, there ought not 
to be contained the ſame power and direCtion to the truſtees for 
the time being, to revoke the uſes and eſtates that ſhould be then 
exiſting, and to ſettle the ſame in the manner directed by the will. 
And they further ſubmitted, whether the reſpondent the Duke 
was not likewiſe, by virtue of the will, and according to the in- 
tent thereof, to be conſidered as entitled only to the uſe during 
his life, of the goods and furniture in Blenbeim houſe, and of 
the gold plate, diamond ſword, Georges and collar: And whe- 
ther the ſame ought not to be ſettled and aſſigned accordingly, 
with ſuch power of revocation and re-ſettlement as in the will 
mentioned, or in what other manner the ſaid eſtates, real and 
perſonal, and ſpecific things, ought to be enjoyed and ſettled, 
And being infants, they ſubmitted their intereſt in the teſtator's 
eſtates real and perſonal, to the care of the Court. 


The appellants, Lord Viſcount Spencer, and George Spencer 


his infant ſon, by their anſwer alſo inſiſted, that the reſpondent 


the Duke ought not to be conſidered as tenant in tail male, but 


that the truſtees ought to execute the power of revocation and 
re-ſettlement veſted in them by the will. 


The reſpondents the Duke of Bedford, Earl Godolphin, and 


Lord Fane, by their anſwer prayed the directions of the Court, in 
reſpect to their executing or not executing the powers given to 
TY = „ them 
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— chem by the will; and ſubmitted to act in their truſt, as the Court 
: 1793: ; ſhould direct. | 


This laſt cauſe, together with the queſtion reſerved by the 
We former decretal order, came on -to be heard before the Lord 
1 | Chancellor Northington, on the 16th of November, 1759 ; when 
| his Lordſhip declared, that the clauſe of revocation and re-ſet- 
it tlement in the will, as tendihg to a perpetuity, and repugnant 
4 to the eſtate limited, was void and of no effect: And decreed, 
| that the ſurviving tru ind new added truſtees, ſhould, with 
| [ the Maſter's approbation, convey all the lands or hereditaments, 
1$ whereof they or any of them, before the death of the ſaid Jobn 
Duke of Marlborough, were ſeiſed in truſt for him, and alſo ſuch as 
ſince his deceaſe had been or ſhould be purchaſed with the Maſter's 
approbation, purſuant to the directions of the former decree, to 
the reſpondent the Duke of Marlborough in tail male, with re- 
mainders over; and ſubject to ſuch powers, proviſoes, conditions 
and reſtrictions, as were conſiſtent with an eſtate tail, purſuant 
to the teſtator's will. And as to the furniture, pictures, hang- 
ings, beds, and all other the houſehold goods in B/exheim houſe, 
and the gold plate with the Elector of Hanover's arms engraved 
thereon, and the diamond ſword, and Georges and collar, his Lord- 
ſhip declared he was of opinion, that the ſame were become the 
abſolute property of the reſpondent the Duke, and ordered that 
he ſhould be at liberty to apply to have the ſame delivered to 
him, when he ſhould attain 21. 


In obedience to this decree, the reſpondents the Duke of 
Bedford, Earl Godolphin, and Lord Fane, with the Maſter's ap- 
probation, by leaſe and releaſe of the 18th and 19th of Fanuary, 
1760, ſettled and conveyed all the eſtates which had been pur- 
chaſed with the reſiduary perſonal eſtate, and were then veſted 
in them (ſubject to the annuity of 5000 /. per ann. to the reſpon- 
dent Earl Godo/phin for his life) to the reſpondent the Duke, and 
the heirs male of his body, with remainders over. But ſome 
part of the truſt eſtates, which were limited in jointure to the 
Marchioneſs of Blandford, not being comprehended in the gene- 
ral ſettlement, they were afterwards conveyed by the truſtees, 
with her Ladyſhips concurrence, by a further ſettlement of the 
th and 6th of May, 1760, in like manner, to the uſe of the 

reſpondent 


\ 
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reſpondent the Duke, and the heirs male of his a. with te- 
mainders over. 


In fatther purſuance of the decree, the truſtees proceeded to 
inveſt the teſtator's remaining perſonal eſtate in purchaſes ; and 
the whole thereof having been realized, the eſtates purchaſed 
therewith were, by different ſettlements in the ſame year (as the 
reſpective purchaſes were made) alſo ſettled and conveyed, with 
the Maſter's approbation, to the uſe of the reſpondent the Duke, 
and the heirs male of his body, with remainders over. And in 
order that he might be capable of making proper proviſions for 
younger children when he ſhould marry, he proceeded to ſuffer 
recoveries of all the ſettled eſtates, and declared the uſes thereof 
to himſelf in fee. | 

But notwithſtanding theſe proceedings, the appellants thought 
proper to appeal from the. decree; and on their behalf it was 
argued, that the ſame policy of the law which will not permit 
eſtates to be fixed unalienably in one family for ever, will ſup- 
port and protect the means of preſerving them till they come to 
that point, at which the miſchiefs of a perpetual reſtraint may 
commence; the one being as neceſſary an incitement to induſtry, 
and as uſeful as the other. This point however 1s difficult to 
fix. It has not yet been fixed by any legiſlative or judicial act, 
or authority. It has indeed been determined, that eſtates may 
be made unalienable for the duration of any number of lives in 
being, and for 21 years beyond, and in ſome inſtances ſtill far- 
ther; but no judicial determination has ſaid, what are the preciſe 
bounds which ſhall in no inſtance, nor by any means be exceed- 
ed, The particular mode of the conveyance though it may be 
new, or according to the expreſſion in the law books, of the ten- 
dency of a limitation to a perpetuity, is not ſufficient to render 
ſuch conveyance or limitation void, The interpoſition of truſ- 
tees to ſupport contingent remainders, 18 an invention introduced 
about a century ago ; an invention which tended greatly to ſuſ- 
pend and reſtrain the powers of alienation, and yet it is now be- 
come the eſtabliſhed mode of ſettlement; every limitation of 
eſtates, and every reſtraint of alienation, has a proportionable 
tendency in ſome ſenſe to a perpetuity. That if the means made 
ule of in this will, to make part of the Duke of Marlborough 8 

2 eſtate 


T. Sewell. 
W. de Grey, 
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eſtate accompany the honours and eſtates fixed in his Grace's 
family, for one ſucceſſion beyond the common limitations, were 
regular and according to the courſe of law, they ſeemed to intro- 
duce no danger of a perpetuity ; ſince the reſtraint would not go 
beyond the ſons of the ſeveral noble perſons named in the will, 
and the immediate deſcendants of ſuch ſons would be tenants in 
tail, and have a power of alienation. That if the truſtees had 


executed this power, upon the birth of the appellants and the 


C. Yorke. 
G. Perrot. 
E. Willes. 


reſpondent the Duke, it was apprehended that a Court of Equity 
would not have interpoſed to impeach it; and if after an execu- 
tion of the power, the limitations being to perſons in eſſe, 
though for life only, would have been ſupported, the negle of 
the truſtees ought not in equity to prejudice the infant ceſtuigue 
truſts; but it being a power which the truſtees were enjoined to 
execute, the Court ſhould conſider it as executed, from the 
reſpective times, when it ought to have been executed; that 
is, from the births of the ſeveral ſons of the W no- 
minees. 


On behalf of the reſpondent the Duke of Marlborough it was 
contended, that in the ordinary courſe of family ſettlements, 
nothing leſs than an eſtate tail is limited to perſons not in ee. It 
has been hitherto underſtood to be the only method of carrying 


on ſucceſſive remainders of inheritance, by way of ſtrict ſettle- 


FIR 2— 
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2. Fu <£2- be void. This ariſes from the policy of the law againſt perpe- 
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ment, in the families of ſucceſſive tenants for life, conſiſtently 
with the rules of law. For if the grantor ſhould, after the firſt 
veſted eſtate of freehold, limit a contingent eſtate or uſe for life 
to a perſon unborn, and then follow it with contingent re- 
mainders in tail to the ſons or children of ſuch unborn tenant 
for life, ſuch contingent limitations of the inheritance would 


tuities, that the veſting of the inheritance or ownerſhip may not 
e ſuſpended, beyond the compaſs of a life or lives in being, or 
beyond the age of 21 of the firſt unborn tenant in tail, during 
whoſe infancy, the law itſelf will reftrain his power of aliena- 
tion. That whoever has a veſted eſtate of inheritance in land, 
is the abſolute owner ; whether he is tenant in fee ſimple, or 
tenant in tail; it being equally contrary to the rules of law, to 
prohibit either from exerciſing the powers of alienation inci- 
dent to his eſtate. Conditions to reſtrain theſe powers generally 

are 
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are void, as being repugnant to the eſtate limited ; and it is ad- 
mitted, that by the direct legal limitations in a deed, or deviſes 
in a will, the grantor or teſtator cannot limit an eſtate tail to a 
perſon unborn and the heirs of his body, and immediately upon 
the event of his birth, direct it to ceaſe as to ſuch tenant in tail, 
and continue as to his iſſue. If the law is undoubted, equity 
muſt follow it, that the ſame ſubſtantial rules of property may 
be obſerved by both juriſdictions. And as the law will not al- 
low the teſtator, by dire& limitations, to turn a contingent re- 
mainder-man in tail, into a tenant for life, at the very inſtant of 
time when the eſtate tail would veſt, with its incident right of 
alienation ; ſo neither will equity allow him, by way of power 
of revocation, or rather by way of imperative truſt, to enable 
truſtees as his inſtruments, to convert the tenant in tail after his 
birth, into a tenant for life; which change the author of the 
truſt himſelf could not effectuate, by any proper legal limitations 
originally inſerted in his will. Nuodcungue probibetur fieri ex 
directo, probibetur et per obliguum. That if the power given to 
the truſtees, to revoke the uſes upon the birth of the reſpondent, 
was allowed to be good, it would have been equally ſo had it ex- 
tended to all future generations, and made the eſtate for ever 
unalienable, which would be hardly contended. The teſtator 
moſt clearly intended a perpetuity, and openly avowed his de- 
ſign: With this view he kept the different acts of parliament 
conſtantly before him, both in his will, and deed of 1712, adopt- 
ing the ſame form of expreſſion, with the ſalvo of, as far as may 
be by law. And being ſtill conſcious, that the ingenuity of his 
lawyers, however ſkilful, could not keep pace with the legiſlative 
authority, he requeſted the ſanction of parliament, to the ſettle- 


ment of his eftates purſuant to his will, and according to his inten- N 8 
tions expreſſed therein, ſo that the ſame might be unalienable as tbe 


honour and manor of Woodſtock. Laſtly, that the gold plate, &c, 
being chattels, became abſolutely veſted in the reſpondent upon 
his birth, ſubject to the late Duke's intereſt in them for life; 
and if the reſpondent had lived but one hour after he was born, 
they would have gone to his father as his adminiſtrator, The 
decree therefore, ordering them to be aſſigned and delivered to 
the reſpondent, was juſt and right. 
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After hearing counſel on this appeal, the judges were ordered n 

to deliver their opinions to the Houſe upon the following queſ- 

Dres tion; viz. © Whether by the rules of law, an eſtate tail limited 

affirmed. ** to the uſe of perſons unborn, by any deed or will, can, by vir- 

yy 3% « tue of any power given by ſuch deed or will to truſtees, be 
„ revoked upon the births of ſuch perſons, and a new eſtate 
* limited to ſuch perſons for their lives reſpectively, with re- 
* mainders to the iſſue of ſuch perſons ſucceſſively in tail male?“ 
And the Lord Chief Juſtice of the Common Pleas having deli- 
vered the unanimous opinion of the Judges in the negative, it 
was thereupon ORDERED and ADJUDGED, that the appeal 
ſhould be diſmiſſed, and the decree therein complained of af- 
firmed. 


The Exp of the FI TH VoLums. 


N 


OF THE 


PRINCIPAL MATTERS 


Contained in this VoLUME. 


Advowſon. 


HERE an advowſon is in 
truſtees, they are all at law 


Joint tenants, and therefore muſt all 


concur in preſenting a clerk upon any 
avoidance. - Page 1 


Agreements, 


A. agrees for a leaſe of certain lands 
for three lives. The leaſe is prepared 
according to the agreement, except the 
inſerting a clauſe to reſtrain the tenant 
from alienation, without the conſent of 
the landlord. This clauſe being no 
part of the agreement, the landlord 1s 
bound to execute a leaſe without it. 

340 

An agreement for a leaſe made with 

an agent, who acts under a power of at- 


torney, and a leaſe executed by ſuch 


agent in purſuance of the agreement, 


mall effectually bind the principal. 
| 547 
Alien. 


By the known law of the land, no 
alien born can take by grant, deviſe, 


or other purchaſe, any freehold or chat- | 


= Oo 4 


* 


tels real for his own benefit; but can 
and does, in ſuch caſes, take for the be- 
nefit of the crown; yet this diſability 
being neither a penalty or forfeiture, 
the alien cannot demur to an informa- 
tion filed for diſcovering the place of his 
birth, in order to eſtabliſh the fact of 
alienage. X Page 91 


Annuity. 


A. for 21001. grants an annuity for 
his own life of 300 J. a year to B. and 
charges it upon an eſtate repreſented to 
be of the clear yearly value of 1000 J. 
and B. agrees, that A. ſhall be at li- 
berty to redeem the annuity at ſix 


months notice, on payment of the pur- 


chaſe money, and all arrears. A. fuf- 
fers the annuity to run greatly in arrear; 
and the eſtate turns out to be ſubject 
to prior incumbrances, exceeding it's 
annual income. On a bill filed againſt 
A. for a ſpecific performance of his 
covenant to pay this annuity, the court 
decreed accordingly ; and held, that B. 
was not obliged to reſort to his remedy 
at law, or to the inſufficient ſecurity 
of the eſtate, 240 


7R Appointment. 


A TABLE of the Principal Matters. 


Appointment. 


A. by will deviſed his collieries, Sc. 
to truſtees, upon truſt to convey and 
diſpoſe of the ſame in ſuch manner as his 
daughter M. whether ſole or covert, 
ſnould direct or appoint; and for want 
of ſuch direction and appointment, to 
apply the money ariſing thereby, to 
certain purpoſes in his will mentioned. 
He then declared, © that tho' his mean- 
ce ing was, to give his ſaid daughter the 
cc abſolute diſpoſal of the ſaid collieries, 


« &c. to prevent the expences and trou- | 


ce ble that muſt attend the management 
« of affairs of ſuch a nature, under the 
cc direction of the court of Chancery: 
« he requeſted his ſaid daughter to direct 
e the money ariſing therefrom, to be 
** applied in ſuch manner as he had di- 
< rected the ſame, in default of her 
« direction and appointment.” The 
daughter made an appointment in favour 
of her huſband abſolutely. But this 
appointment was held to be void, as 
being contrary to the teſtator's intention. 


Page 534 
Attachment. 


deſtinely taken out of the chamber of 


his attorney, and made an improper uſe 


of by the oppoſite party. The court or- 
dered the brief to be returned, and grant- 
ed an attachment, not only againſt the 
perſon who had obtained it, but alſo 
againſt thoſe who had made uſe of it. 34 

Though a brief is not of itſelf evi- 


dence againſt the party for whom it 


is prepared, yet as a diſcovery of the 
ſecrets and merits of his caſe, may be 
productive of perjury, or ſubornation 
of perjury, and thereby obſtruct the 


| -reptitious manner, is an offence highly 


cifying errors in the decree, contains 


time is a good bar to the bringing a bill 


the nature of a guo warrento, was brought 


| in the court of Exchequer in Jreland, 
The brief of a party in a cauſe is clan- 


| /eff. 2. £. 9. the leaſe is void alſo. 


Juſtice of the court in which the ſuit is 
depending; the obtaining it in a ſur- 


deſerving the cenſure and puniſhment 
of that court. 


Bill of Review. 


Where a bill of review is filed for re- 
verſing a former decree, and beſides ſpe. 


Page 91 


original matter, and is filed without leave, 
it ought not to beſet aſide for irregularity, 
For under theſe circumſtances, it ſhould 
be conſidered as a croſs bill. 152 

Under what circumſtances, length of 


of review. 466 


Cozpozatſon. 


The non-reſidence of a free burgeſs 
within the borough, is not a ſufficient 
ground for an information in the na- 
ture of a quo warranto againſt ſuch free 
burgeſs, without a previous amotion, or 
ſome other proceeding previouſly had 
againſt him for ſuch non-reſidence, 287 

In Hilary term 1686, an information in 


againſt the corporation of Drogheda ; and 
in Eaſter term following, judgment was 
g1ven againſt them, and their liberties, 
Sc. ſeized into the king's. hands. Held, 
that this information would not lie in that 
court, and that therefore the judgment 
was void. | 369 
In conſequence of that judgment, 
king James Il. created a new corporation 
by charter, who made a reverſionary leaſe 
to J. S. of ſome lands belonging to the 
old corporation. This charter being de- 
clared void by an act 1 Will. & Mary, 
339 
Oemurrer. 


Demurrer. 


An information is filed by the attorney 
general againſt A. and B. for a diſcovery 
of the place of their birth, charging them 
to be aliens. The defendants demur, iſt, 
That the king's title to the eſtate, if any, 
was merely at law, without any circum- 
ſtance or ingredient to entitle him to 


That the defend ants were not bound to 
betray their own title, and therefore the 
king was not entitled to the diſcovery 
prayed. Demurrer over-ruled, P. 91 
The known method of recovering eſ- 
tates held by aliens, for the benefit of the 
crown, is by a commiſſion under the 


on the inqueſt finding them, to ſeize the 
eſtate into the King's hands. And in 
order to prove theſe facts, the king has 
the ſame right to a diſcovery by the aſ- 
ſiſtance of a court of Equity, as the 
ſubject has, and founded on the ſame 
principle of juſtice; viz. that it is in 
general againſt conſcience, for any one 
to enjoy the property of another, by con- 
cealing his right. 97 


Devile. 


A. by will gives all his real and per- 
ſonal eſtate to truſtees, in truſt for the 
payment of his debts and legacies; and 
then to the uſe of his eldeſt ſon F. and 


his ſaid ſon. 7. then to the ule of his 
ſecond ſon L. and his heirs for ever ; and 
failing iſſue of that ſon, to his third ſon 
E. and his heirs for ever; and failing 
i!Tue of that ſon, then to the uſe of every 
other ſon that I ſhall or may have, and their 
heirs for. ever; and failing my iſſue male, 


the aſſiſtance of a court of equity, 2d. 


great ſeal, to enquire into the facts; and 


his heirs for ever; and failing iſſue of 


A TaBLE of the Principal Matters. 


| heirs for ever. Held, that according to 
the intention of the teſtator, his ſons took 
ſucceſſively an eſtate in tail male; and that 
upon the death of the eldeſt ſon, leaving 
only a daughter, the ſecond ſon took, in 
the order of ſucceſſion. Page 14. 

Where a teſtator, making proviſion for 
the different branches of his family, gives 
a fee-ſimple eſtate to one, and a ſettled 
eſtate to another, imagining that he had 
power ſo to do; a tacit condition is im- 


plied to be annexed to the deviſe of the 
fee-{imple eſtate, that the deviſee thereof 
ſhall permit the ſettled eſtate to go accor- 
ding to the will; and if in that reſpect 
he ſhould diſappoint the will, what is de- 
viſed to him ſhall go to the perſon ſo diſ- 
appointed. It being preſumed, that if 
the teſtatox had known his defect of 
power to dexiſe the ſettled eſtate, he 
"would out of the eſtate in his power, have 
provided for that branch of his family 
who was not entitled to the ſettled eſtate; 
and have declared, that no perſon ſhould 


his power as to any benefit given to 
another, 165 

Where a father, diſpoſing of his eſtate, 
happens to give a younger ſon what was 
ſettled upon the elder, and at the ſame 


any part, he ſhall not at the ſame time 
take any benefit under it. 180, Note 

Devile to L. II. for his natural life, 
and no longer, provided he takes the name 
of R. and after his deceaſe, to ſuch ſon as 
he ſhall have lawfully to be begotten; 
and for default of ſuch iſſue, to V. and 
his heirs for ever. Held, that upon the 
true conſtruction of the will, and to ef- 
fectuate the manifeſt general intent of 


take an eſtate in tail male. 278 


then to the uſe of my iſſue female, and their | 


A. 


enjoy a legacy or deviſe, who controverted 


time gives the elder ſon ſome other pro- 
viſion ; if the elder will defeat the will in 


the teſtator, L. H. muſt be conſtrued to 
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A. deviſes 30, ooo 1. South ſea annuities 
to truſtees, in truſt to pay the dividends 
to J. S. until an exchange of certain 
lands ſhall be made between him and . 
and then the capital to be equally divided 
between them. V. dies before the time 
limited by the will for making the ex- 
change expires. Held, that J. S. is ab- 
ſolutely entitled to the whole legacy. 
| Page 349 

J. S. deviſed lands to his ſon M. and 
other lands to his ſon J. and in caſe both 
of them ſhould die unmarried and with- 
out lawful iſſue, then his three daughters 
were to have the lands, as tenants 1n 
common and not as joint tenants. Both 
the ſons died unmarried, and without 
iſſue ; and two of the daughters died in 
the lifetime of the ſurviving ſon, leaving 
iſſue. Held, that the three daughters 
had ſuch a contingent intereſt veſted in 
them upon their father's death, as was 
tranſmiſſible to their repreſentatives, and 
that the ſurviving daughter was not en- 
titled to the whole. 388 

Where a teſtator deviſes a leaſehold 
for years to one for life (who has no 
children) with remainder to his firſt and 
other ſons in tail male; remainder to 
another for life, and to his firſt and 
other ſons in tail male, with ſeveral re- 
mainders over; if the ſecond tenant for 


life has a ſon born, before the firſt tenant 


for life has a ſon, the remainder in tail 
limited to that ſon will veſt; and all the 
ſubſcquent remainders which were good 
as poſiib.lities, while the contingency of 
a nearer heir's coming in /e were in ſuſ— 
pence, are ip/o facto from that moment 
determined. And though ſuch tenant in 
tail ſhould die an infant the next day aſter 
his birth, yet the ownerſhip of the term 
mult veit, and his adminiſtrator muſt 


take it; ſubje& only to be defeated by 
the birth of a ſon of the firſt tenant for 
life, which will ſtill be prior to ſuch in- 
teſtate infant in the order of limitation, 
Page 435 

A. being ſeiſed of the reverſion in fee 
of a ſettled eſtate, and of other eſtates in 
fee-ſimple in poſſeſſion, makes his will, 
and thereby deviſes ſeveral deſcribed 
eſtates to his wife and her heirs, and 
adds all other my lands tenements and he- 
reditaments. Theſe words, however for- 
cible ex vi termini to carry the reverſion 
of the ſettled eſtate, will not ſo operate, 
where a contrary intent appears clearly 
upon the f ace of the will. 496 
FJ. S. by will deviſes his real eſtates to 
truſtees, in truſt for ſeveral perſons for 
life, with remainders to their firſt and 


| other ſons in tail male ſucceſſively ; but 


directs his truſtees, upon the birth of every 
ſon of each tenant for life, to revoke the 
uſes before limited to their reſpective 
ſons in tail male, and to limit the pre- 
miſſes to ſuch ſons for their lives, with 
immediate remainders to the reſpective 
ſons of ſuch ſons in tail male. Held, 
that this clauſe of revocation and re-ſet- 
tlement, as tending to a perpetuity, and 
repugnant to the eſtate limited, was 
void, and of no effect. 592 


Oilſmillion. 


A plaintiff obtains an order, upon his 

own motion, to diſmiſs his bill with 

coſts. The defendant, tho' in contempt 
for want of an anſwer, obtained an 
order, diſcharging this order of diſmiſ- 
ſion. Held, that the firſt order was 
properly made, and agreeable to the 
daily practice of courts of Equity; and 
the ſubſequent order was reverſed, 
- vs 

9 Dower 


- Dower. 


A woman married under the age of 21, 
having before ſuch marriage a jointure 


made to her in bar of dower, is thereby 


bound, and barred of dower, within the 
ſtat. 27 Hen. VIII. c. 10. Page 570 
Dower, tho' a juſt and honourable pro- 
viſion for the wife, is a right inconve- 
nient to the heir, preventive of the free 
uſe and improvement of his lands, and, 
in great eſtates, a far more ample pro- 
viſion than can be reaſonably demanded, 


in paſſing the act 27 Hen. VIII. intended, 
that all women capable of contracting 
marriage, ſhould be bound by jointures 
made before marriage, which are pre- 
ſumed to be ſettled by the advice of 
parents, guardians and friends; or if 
made only by the huſband, with their 
own. conſent, fairly and without fraud, 
ſtill it was thought reaſonable, that ſhe 
whom the law allowed to bind herſelf by 
the marriage, which is the principal con- 
tract, ſhould be bound by a proviſion 


which is acceſſory to that contract, and | 


condition of it. 577 


Evidence. 


A leaſe is atteſted by three witneſſes, 
and on the trial of an ejectment to re- 
cover the lands, it is proved by one wit- 
neſs only, that two of the ſubſcribing 
witneſſes are dead, and that the third 1s 
reſident at Rotterdam in Holland; yet the 
Plaintiff was admitted to prove the hand 


writing of all the three witneſſes, and 
having ſo done, obtained a verdict. 37 


Z. the maſter of a ſhip, enters into a 


charter-party on behalf of C. his owner, 
with D. on a bill brought by C. againſt. 
D. for ſatisfaction of demurrage and other 


Vor, V. 


| 
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damages, B. is ciamined as a witneſs; at 
the hearing, the bill is retained, with 
liberty for C. to bring his action at law. 
This action was permitted to be brought 
in the name of B. after his death ; and 
tho' he was the nominal plaintiff therein, 
yet his depoſition in the equity ſuit was 
allowed to be read in evidence on the 
trial of the action. Page 121 
Where a deed is wilfully deſtroyed, 
every thing is to be preſumed againſt the 
party, in odium ſpoliatoris ; and therefore 


| the parol evidence of the perſon who 
or expected. Therefore the legiſlature, 


prepared the draft, tho' at the diſtance 
of ſeveral years, is admiſſible to prove 
the general contents of it. 300 
The office copy of a bill cannot be 
read in evidence, if the original is not 
upon the file, tho” an officer of the court 
is ready to prove, that the original can- 
not be found among the records. 340 

Entries of preſentments in the books 


of a manor, are not evidence of acts of 
ownerſhip. ibid. 


- 


Crecutos. 
A. being poſſeſſed of a bond for 1400 J. 


| depoſits it in the hands of B. who ſigns a 


proper acknowledgment for the ſame. 


A. afterwards aſſigns this bond to B. 


and takes his promiſſory note for the 


value, but the note was never paid. A. 


by his will gives ſeveral legacies, and 


| appoints B. and another executors ; but 


makes no diſpoſition of the reſidue of 
his eſtate. Held, that the money due 


on this bond is part of the reſidue, 
and ſhall go to the executors equally ; 


and that B's note is not ſuch a debt as 
can be extinguiſhed by his being made 
an executor. 217 


78 Fraud. 
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Fraud. | 


A. being a poor man, and weak in his 
intellects, was prevailed on by B. his 
neighbour to ſign a paper, alledged to be 
an appointment of B. to be the receiver 
of the rent of a ſmall eſtate belonging to 
A. and then let for 20 J. per ann. on a 
leaſe almoſt expired. This paper after- 
wards turned out to be an agreement for 
2 leaſe of the eſtate to B. at only 141. 
per ann. Soon after B. obtained an ac- 
tual leaſe from A. of this eſtate, for a term 
of 41 years, at the yearly rent of 14 J. in 
conſideration of 5 5. a receipt for which 
was ſigned and witneſſed ; but no notice 
was therein taken of the agreement. 
Held, that this leaſe was void, as hav- 


ing been obtained by fraud and impo- | 


| directed. 


ſition. Page 30 

The wilful eee or deſtruction 
of a deed, is a fraud upon the parties in- 
tereſted; and therefore every thing ſhall 
be preſumed in their favour, againſt the 
perſon guilty of the fraud. 300 


Inkant. 


ſuch marriage a jointure made to her in 


red of dower, within the ſtatute 27 Hen. 
VIII. c. 10. 570 


Inlurance. 


Inſurance was made upon a privateer, 
for a cruize of four months. During the 
cruize the crew mutinied, and carried the 
ſhip into port, whereby the benefit of the 
cruize was loft, But as the ſhip, which 


writers were held not to be liable. 


131 


A female infant married, having before : 
| had run upon them in his life-time. On 
bar of dower, is thereby bound, and bar- | a bill filed by the legatee after her mar- 
riage, ſhe was held to be entitled to the 


the value of the depoſited ſecurities; 
| | becauſe they could not, at the time of 
the teſtator's death, be applied in ſatiſ- 


was the thing inſured, was in ſafety at the 
expiration of the four months, the under- 


tions, and in what caſe a defendant in 


Vide ſeveral contrary determinations 
in the notes 138, 141. 


Iſſue. 


On the hearing of an information 
brought for the recovery of certain mine 
duties, the court propoſed to the Attor- 
ney General, an iſſue to try whether the 
crown. or its leſſee was by cuſtom enti- 
tled to thoſe duties; but the iſſue being 
refuſed, the information was diſmiſſed, 
On an appeal, the decree was reverſed ; 
and proper iſſues to try the cuſtom were 
Page 370 

An iſſue ought not after the death of 
a perſon, to be directed to try what re- 


ligion he was e 454 


Legacies. 


A. by will gives a legacy of 5001. 
to B. on her marriage day; and direct 
that any bonds or notes left by him in 
the hands of B's father, ſhould go in 
diſcharge pro tante of the legacy. The 
teſtator had in fact depoſited ſundry ſe- 
curities, but the ſtatute of limitations 


legacy and intereſt, without deduQing 


faction of the legacy, within the intent 
and meaning of his will. 145 


Statute of Limitations. 


Under what circumſtances, a right of 
entry is barred by the ſtatute of limita- 


eject- 


_  <je&ment may have the benefit of that 


ſtatute, without ſpecially pleading it. 
| . Page 247 
Marrkage Articles. 


A. on his marriage covenanted, that 
if his wife ſhould die before him, leaving 
iſſue of their bodies, he would pay, grant, 
ſecure, or ſufficiently ſettle to and for 
ſuch iſſue, one third part of all his chat- 
tels, real and perſonal, which at the 
death of the wife he ſnould be poſſeſſed 
of, to be divided between them if more 
than one, as he ſhould direct. The wife 
died leaving two daughters; and the 
huſband, during the coverture, acquired 
ſome freehold leaſes for lives. Held, 
that theſe leaſes were included in the 
covenant, but that the daughters were 


not entitled to a diviſion, until after the ] neficial intereſt to hunſelf, void; be- 


father's death; which he was decreed to 
give ſecurity to make. 

In what cafe money covenanted by 
marriage articles to be laid out in lands, 
and not laid out, ſhall ſtill be conſidered 
as money, and go to tke perſonal repre- 


. N 
208 


ſentative, in prejudice of the heir. 269 


A. on the marriage of one of his 
daughters, covenants that ſhe and her 
children ſhould, after his death, divide 
with his ſons, half a ſhare of what he 
ſhould thint proper to be inberited by the 
moſt beloved of his ſons. A. afterwards 
made his will, without leaving any thing 
to this daughter, or ker children. Heid, 
that the covenant was intended to ope- 


rate only, in the event of an inteſtacy. | 
416 


Hoztgage. 


On a bill filed to redeem a mortgage, 
35 years after the date of it, 47 years 
aſter the mortgagee had got into poſſeſ- 


609 after five ejectments brought to de- 


| 
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feat his eſtate by a title paramouat, and 
after refuſing by four different anſwers 
to come to an account on the foot of 


the mortgage, and redeem the lands; 
a redemption -was decreed, and an ac- 


count of the rents and profits directed. 
Page 194 
Papiſts. 


The Engliſh act 1 Ann. for the relief 
of proteſtant purchaſors of the forfeited 
or truſtee lands, annuls all leaſes made 


to, or in truſt for papiſts, as between 
leſſor and lefſee; yet it is not incon- 
ſiſtent, that ſuch leaſes ſhould under 


the lriſb popery acts, be allowed to ſub- 
fiſt for the benefit of a proteſtant. 103 


A leaſe made to a papiſt contrary to 
the popery acts, is, in reſpect to any be- 


cauſe he is to have no profit by it. But 
ſtill he may take as a truſtee for a pro- 


teſtant diſcoverer, to whom he will be 


accountable for the profits, without con- 
tradicting the true intent and meaning 
of the Exgliſb act. 119 
Where a papiſt, to avoid a diſcovery 
under the popery acts, ſurrenders a for- 
mer leaſe granted to himſelf, and obtains 
a new leaſe in the name of a proteſtant, 
in truſt for him; the new leaſe ſhall be 
equally ſubject to diſcovery by a pro- 
teſtant, and he ſhall be entitled to the 
benefit of it, 230 
A papiſt, by marriage articles, pre- 
vious to the diſabling ſtatute i1th and 
12th Hill. III. covenants to lay out 
12,000 /. in the purchaſe of land. The 
money is never laid out; and therefore 
ſhall be ſtill conſidered as money, and go 
to the perſonal repreſentative, inſtead of 
the heir, tho' that heir be a proteſtant. 
269 
On 


A Tan of the Principal Matters. 


On a bill brought to recover the eſtate 
of a perſon deceaſed, upon the allegation 
of his being a papiſt, and therefore could 
not deviſe; the court directed an iſſue 
to try whether he was at any, and at 
what time or times (diſtinguiſhing the 
times reſpectively) a papiſt, or perſon 
profeſſing the popiſh religion. But on 
an appeal, the decree was reverſed, and 
the bill diſmiſſed. Page 454 

Where the legiſlature impoſes terms, 


and preſcribes a thing to be done within 


a certain time, the lapſe even of a day 
is fatal; becauſe no inferior court can 
admit of any terms, but ſuch as directly 


and preciſely ſatisfy the law. And there- 


fore where a papiſt makes his recanta- 
tion from popery, on the 26th of No- 
vember, and does not receive the ſacra- 


ment, Sc. till the 16th of May, it is 
824 


not a ſufficient conformity. 


_ Penal Laws. 


An information was exhibited by a an 
officer of the cuſtoms againſt A. for the 
penalty of privately relanding certificate 
goods, contrary to the ſtatute 8th Ann. 
c. 13. Sometime afterwards an act paſſed, 
18th Geo. II. indemnifying all perſons 
from the penalties of running, landing, 
Sc. any prohibited goods, The defend- 
ant pleaded this act in bar. But it 
was held, that the offence laid in the 
information, was not releaſed or diſ- 
charged by the indemnity act. 75 

It is a known rule in law, that on 
filing an information, the informer has 
a right to the penalty veſted in him; 
and that though the king may pardon 


the offence, ſo as to diſcharge his own 


ſhare, yet he cannot diſcharge the ſhare 
of the informer; for that would be to 


| puniſh the officer, inſtead of the mag. 


gler. Page 82 
The legal diſability of an alien to 


hold lands, is neither a penalty or for- 


feiture. | 9 
Pꝛoxy. 


A ttuſtee of a living appoints ano- 
ther perſon to vote for him as his proxy, 
at a meeting of the truſtees to elect a 
parſon to the church. Subſequent to 
the date of the appointment, but ata 
meeting previous to the day of election, 
the truſtee . appeared, and yoted in per- 
ſon. This | perſonal appearance was 
held to be a revocation of the proxy, 

1 
The right of electing either truſtees 
or a vicar, is a perſonal truſt, and a 
matter wherein. diſcretion and judgment 


| are to be exerciſed ; no man therefore 


ought to make a proxy in any ſuch caſey 


| | unleſs ſome ſpecial cuſtom enables him 
todo fo. 13 


Rehearing. 

On application to rehear a cauſe, an an 
order is made that the petitioner ſhould 
be at liberty to. rehear the cauſe, on 
payment of all the coſts incurred ſince 
the decree, within a week after ſervice 
of a taxed bill of coſts. | But on an ap! 
peal from this order, it was declared, 
that there was not a ſufficient ground for 
the court 8. impoſing theſe terms on the 
petitioner; but that it would have been 
ſufficient for the court to have required 
him to give ſecurity for, or ſubmit to 
pay the coſts, in caſe the decree ſhould 
not be materially varied upon the re- 
hearing. 152 


Satis 


% 
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* Satisfation. 


7. E. covenants to lay out 7500 J. in 
the purchaſe of lands, to the uſe of 
himſelf.for life, with remainder to his 


firſt and other ſons in tail male. He 


purchaſes lands in fee of that value, and 
permits them to deſcend to his eldeſt 
ſon. Held, that the lands ſo deſcended, 
re a ſatisfaction of the covenant. P. 552 
So if a man covenants to leave his 
' wife a certain ſum, and dies inteſtate, 
and the widow's diſtributive ſhare of 
the aſſets amounts to the ſum covenant- 
ed ; ſhe cannot have both, but the one 
ſhall be deemed a ſatisfaction of the 
other. 567 


Settlements. 


A. on his marriage, ſettled lands to 
the uſe of himſelf for liſe, remainder 
to his wife for her jointure, remainder 
to the firſt and other ſons of the 
marriage in tail male; reſerving to 
himſelf a power of charging the eſtate 
with 30997. for younger children, or 
the payment of debts; and covenant- 


ed to lay out 6-00 /. part of the wife's | 


portion, in the purchaſe of lands, 
to be ſettled to the ſame uſes. The 
6000 J. was not laid out. 
eldeſt ſon of 4. came of age, it was 


After the 


agreed, in conſideration of his ad- 


vancing 3000 J. for the purchaſe of a 
commiſſion in the army for the ſon, 


to make a new ſettlement more be- 


neficial for the younger children. Ac- 
cordingly, a ſettlement was made, 
waereby the lands were limited to the 
former uſes, but A. was empowered 
to charge 30007. for each of his youn- 


ger children; and his covenant to lay 


Vol. V. 


out the 6000 J. was releaſed. On a 
bill being filed to ſet aſide this ſub- 
ſequent ſettlement, and to have the 
6000 J. laid out purſuant to the cove- 
nant, the court diſmiſſed the bill, but 
without coſts. Page 58 


Tithes. 


Hops, are not titheable, before they 
are picked and gathered from the bind 
or ſtem. 99 

In what caſe, and under what cir- 
cumſtances, a perſon claiming title to 
tithes, muſt have his right eſtabliſhed 
at law, before he can come into a court 
of Equity for an account and ſatis- 
faction. | 513 


'. Tithes are by law denominated and 


adjudged to be great or ſmall, ac- 


cording to the nature of the thing, 


and not from the mode of cultivation, 
or the uſe to which it is applied. The 
tithes therefore of beans and peas, whe- 
ther ſown in fields or gardens, are 
great tithes, and do not fall under 
the denomination of tithes of gardens, 
technically called decimæ hortorum, 586 


New Trial. 


In what caſe a new trial may be 
granted, after a trial at bar; but it 


muſt be on payment of the coſts of the 


laſt trial. 180 


Truſts and Truſtees. 


Where the lord of a manor by feoff- 
ment, grants certain parcel of com- 
mon or waſte lands to truſtees, for the 
benefit of themſelves, and the reſt of 


the tenants of the manor ; the whole of 
the lord's intereſt paſſes, and there is 


71 no 
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ne reſulting truſt for him, as to the 
ownerſhip of the ſoil. Page 326 

It is a univerſal propoſition, and of 
great moment to the ſafety and pro- 
perty of mankind, that a truſtee ought 
ſtrictly to purſue the tenor of his/truſt, 
without perverting it directly or indi- 
rectly, to his own perſonal advantage. 
And therefore, where an executor intruſt- 


ed with the diſpoſition of ſome church 
- preferments, made a preſentation to 
A. under a ſecret condition, for his 


own benefit, the preſentation was ſet 
aſide, and he was decreed to preſent a 


more proper perſon. 400 


Wherever a truſtee becomes inca- 
pable of performing his duty, it is the 
office of a court of Equity to interpoſe 


and guide him, whether his incapacity 


proceeds from weakneſs or corruption; 
and there is no inſtance where the court 


is bound in conſcience to ſet aſide the 


act of a truſtee, in which it has not 
at the ſame time decreed the proper 
act to be done; not by referring the 
matter to his diſcretion, which is for- 
feited, but by directing him, as a mere 
inſtrument, to perform the thing de- 
creed. 411 

The decree or judgment of the truſ- 
tees under the act of 11th and 12th 
Will. III. for ſale of the forfeited eſ- 
tates in Ireland, is abſolute and final. 


478 
Wills. 


Where a man makes two wills, one 
dated the 14th of May, and the other 
the gth of December following, and ſe- 
veral codicils to each, if the w. of the 
14th of May, is proved to be con- 


firmed after the will of the gth of 
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law of England, void for uncertainty, 


let in the heir; if no act of the teſtatot 


the will in any part, he ſhall not take 


N 


December, without any other circum. 
ſtance; or if the will of the gth of 
December, is proved to be confirmed after 
the will of the 14th of May, without 
any other circumſtance; the whole 
eſtate compriſed in the will ſo laſt con- 
firmed, will go according to the limi. 
tations in that will. Page 4; 

Two inconſiſtent wills of the ſame 
date, neither of which can be proved 
to be laſt executed, are, by the common 


ſo far as they are inconſiſtent, and wil 


ſubſequent to the wills has explained 
them, ſo as to reconcile what otherwiſe 
would appear to be inconſiſtent. 
Where a father diſpoſing of his eſtate 
by will, happens to give a younger ſon 
what was ſettled upon the elder, and at 
the ſame time gives the elder ſome 
other proviſion ; if the elder will defeat 


any benefit under it. 180, Note 

Words of deſire, advice and recom- 
mendation to an executor, are always 
deemed legatary, eſpecially when ac- 
companied by adeviſe expreſsly in truſt; 
and convey a right or intereſt which 
may be maintained in a court of Equity, 
even tho' the teſtator himſelf ſhould 
forbid any ſuit or action to be brought, 
for the performance. of his will in that 
reſpect. | 410 

Whether a teſtator uſes terms ex 
preſſive of his deſire, hope, requeſt 
Sc. or words of command, direction 
Sc. it is the ſame thing; in either calc 
he intimates or expreſſes what his wil 
is, and that ought to be obſerved, and 
to prevail. 9 
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